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OPINION AND ORDER

GEORGE W. MILLER Judge

CW Government Travel, Inc., doing business as CAMGTravel (“CWT”), filed this
bid protest challenginGeneral Service Administration (“GSAQolicitation No. QMADBJM-
100001-N (“Solicitation”), which seeks offers to provide varitederal agencies with web
based travel management servic€WWT requestgleclaratory anthjunctive relief against
GSA'’sinclusion of certain provisions the Solicitation.For thereasonset forth belowthe
CourtGRANTSIN PART CWT’s motion for judgment on the administrative record and holds
that GSA’s use of the 1¥earfixed pricing schedule violates customary commercial practice and
is, in the absence of a vakdhiver, arbitrary, capricious, and contrary to law. The Court
DENIES CWT’s motion with respect to its remaining claims. The CARANTSIN PART
the Government and defendant-intervenor@&ssmotiors for judgment on the administrative
record with respect to all claims other than they&arfixed pricing schedule,ral the Court
DENIESthe Government and defendantervenor’'scrossmotions with respect to the lyear
fixed pricing schedule.

l. Background
A. E-Gov Travel Service 1

CWT is a private travel services corpton with its principal place of business in
Arlington, Virginia. Compl.  5.GSAmanages travel policy for federal government agencies
and has procurement authority for travel programs throughout the federal goverbefke'st.
Mot. at 3.

In 2003, GGA implemented the E5ov Travel Service, a system by which federal civilian
agency employees procure official travel and accommodations. AR 4670. In No&f0Be
GSAawarded teryear contract$or the first generation E5ov Travel Serviceontractor
program (“ETS1") to providéederal agencies with commercial wieased travel management
services to three contractor€WT, Hewlett Packard, and Northrop Grumman. AR 4670-71.
The contrats were each performanbasedindefinite delivery/indefinite quantity (“1DQ”)
contractdo procure travel management services@amercial itera pursuant té-ederal
Acquisition Regulation (FAR”) Part 12. AR 4670-71The threeETS1contracts are sebt
expire on November 11, 2013, and, as a re&8#\ is implemeting a follow-on procurement
for the next generation of automated travel management contracts, cuetartigd to as E5ov
Travel Service 2 ETS2). AR 4671.

B. ET2 Solicitation

In preparation for th&TS2acquisition,GSA conducted various forms ofarket
researchwhich included participating in industry events focusing on business and corporate
travel management, reviewing trade association publications, participagmghanges with
industryrepresentativeseviewing industry publications, and working WiHEA employees
with commercial travel industry backgrounds. AR 4671. In addition, GSA surveyed
government agencies and firtosdetermineheir ability to configure solutions for customer



needs. AR 4284-89Based on that research and its experienceithl, GSA decided to
again contract with private thiplarties for its travel services. AR 4677.

On August 23, 2010, GSA issutite Solicitatiomat issue in this cader the provision of
travel management services throughEA&2programas a commercial itemAR 766. The
Solicitation contemplatgthe award o# firm, fixed-price, ID/IQ contract to one or more
contractors. AR 36The performanceeriod is fifteen years, with a base period of three years
andthreefour-yearoption periods. AR 4GSA anticipategshatETS2will provide significant
aspects of federal business travel, including travel planning, authorizationateses,
ticketing, fulfillment, expense reimbursement, and travel management ngpoAR 33.

The SolicitationStatement of Work includes numerdasks, which are categorized as
either “mandatory” or as “objectig8 CWT raises several challenges agathstfollowing nine
categories of provisions containedlire Solicitation

Federal Travel PolicyCompliance.The Solicitation requires that the contractor provide
a “Policy Reinforcement Feature” trethorizes the Government or t@ntractor to update the
ETS2 system to reflect changes in federal travel policies and regulatioms eifieictive dates of
the changes without the need for reprogramming. AR 44.

Travel Management Center3ravel management centers provide traditional travel
services and are staffed with travel agents. Pl.’s Mot. at 14. An accommadaétd t
management centeis“a thirdparty contractor selected by one of the 70 potential customer
Federal agencies to serve as the provider of that agency’s travel managenteersieceices.”
Pl.’s Mot. at 14.The Solicitation requires that the contractor accommodate any cimage
agency'’s travel management center, AR 67, and GSA has estimated the cost tordbtocon
accommodating such changede betwee$5000 and $50,000. Pl.’s Reply at 16{citing AR
4290).

Federal Enterprise Architecturd-ederal Enterprise Architecture (“FEA”) refers to the
Government’s best practices for information systems, and is designeditatéathesharingof
information and resources among federal agencies. AR 4685e8®récting Officer (CO")
Statement ofFacts). The terms of the Solicitation require that the contractor complyamdt
incorporate changes in the FEA over the life of the contract. AR 97.

Security Capabilities and Characteristickhe Solicitation requires that the contractor
meet or egeed security standards set by GSA, the National Institute of Standards and
Technology, the Office of Management and Budget, and “other Federal laws asiat@san
within the accreditation boundary.” AR 103.

Mobile Devices.The Solicitation contemplade¢hatthe contractowill seek toprovidea
full range of ETS2 services on mobile devices, AR 37, incorpsddt@are capabilities to utilize
the ETS2 system on mobile platforms, AR 40, 43, protrigkeel itinerary on mobile platforms,
AR 52, and suppothe capability for travelers to submit electronic images of expense receipts
through mobile devices, AR 80.



Reports. The Solicitation requires that the contractor provide standard reports rggardin
information about the status of travel documents and operational information concexwvéhg t
plans whenever such reports are deemed necessary by the Program ManagéreemRff
135.

Agency Business SystenThe Solicitation requires that the contractor “integrate with . . .
agency business systems bi-directionally, such as financial, human resamdgshprge card
vendors. . . . The Contractor shall include all costs associated with establishingdstanda
integration configuration . . . in its voucher fee pricing.” AR 127.

Government Credit Card VendorSection C.4.2.26.1 requires that a contractor support
an agency’s credit card account transition “either because of the end of thE&n2acontract
or [because] an agency changes their SmartPay 2 vendor.” AR@talization altered)Swch
a transition requires the contractor “to develop and deliver a comprehensive -sgecitig
Transition Plan that ensures no disruption of service during normal business hours” and to
provide resources such as hardware, software, and personnel to achieve a trattsoidn w
disruption of service. AR 96.

Data Security.The Solicitation requires that the contractor deliver additionalcost
to either a thireparty vendor or t6&SA all data thaaregenerated by and stored in ETS2. AR
133.

C. CWTI's GAO Protest

1. CWT's First GAO Protest

On November 10, 2010, CWT filed a prerard bid protest at teovernment
Accountability Office (GAQ”) challenginghe Solicitatioron four general grounds: )(the
Solicitation’spricing structure nreasonably andnfairly exposeabfferors to excessive risk of
performing unlimited additional workt noadditional cost to GSA and without adequate
information (2) GSA improperly utilized the FAR provisions regulating the acquisition of
commercial items; (3some ofthe Solicitation’srequirements undy restrictedcompetition; and
(4) someprovisions were ambiguous afadled to provide offerors with sufficient information to
prepare their proposals intelligently or to compete on an equal l62\8i3 SatoTravelB-
404479.2, 2011 WL 1553553, at *2 (Comp. Gen. Apr. 22, 2011).

In response to CWT mitial GAO protest GSA issued Amendment 0009, which added
the followingso-called Market Adjustment Clause the Solicitation:

The Government recognizes the potential impacinforeseeable major changes
in market conditionsFor those cases where such changes do occur, the
contracting officer will review requests to make adjustments, subject to the
Government’s examination of industry-wide market conditions and documents
requested by the contracting officer to support the reatemess of the price
adjustment.If adjustments are accepted, the coritratt be modified

accordingly. e determination of whether or not extralinary circumstances



exist rests with the coratcting officer. The determination of an appropriate
mechanism of adjustment will be subject to negotiations.

AR 1875 (D.41). On December 3, 2010, GSA sent a brief letter to GAO stating that
“GSA will take corrective action in this matter” and requesting that GAO dismissS€WT
protest. Compl. {1 22GSA statedthat”it had made one substantial amendment since this
protest was filed,” and that it “intends to make at least one more, addressiag raised

in the protest.” Compl.  225A0 dismissed thprotest based on GSA’s promise to
further amend th&olicitation CWTSatoTravel2011 WL 1553553, at *2.

2. CWT's Second GAQO Protest

On January 12, 2011, CWT filed another bid protest GO, reasserting its allegations
aboutthe terms of the Solicitation. AR 453B. In that protest, CWT raised four challenges
similarto thoseCWT now raises in this action(1) whether the ancyproperly comgkd with
FAR policies and procedurgeverningthe acquisition of commercial itanAR 4543-70; (2)
whether theSolicitationimproperly exposed the ETS2 contractor to excessive risk by iregjuir
that an offeror’s fixed feeclude various updates to the ETS2 system over the contract’s term of
up to 15 years, AR 4570-74; (3) whether 8wicitationprovisions requiring updates to the
ETS2 system over the term of the contraeteunduly restrictiveof competition AR 4574-76;
and (4) whether a number $blicitationprovisionswereoverly broad and ambiguous, AR
4576-93.

On April 22, 2011, GAO issued a decisi@jectingthe first three gounds in their
entiretybutsustainingCWT'’s protest as it related theambiguity ofcertain Solicitation
provisionswith respecto whether they were “mandatory requirements” or merelyectives.”
CWTSatoTravel2011 WL 1553553, at *11. As a resAO recommended th&SA amend
the Solicitation to clarify thse provisionsCWTSatoTraveR011 WL 1553553, at *11.

In responseGSA issued Amendment 0013 on June 3, 2011, AR 4847-49, which
clarified that “mandatory requirementaie “essential functionalities, capabilities, and
characteristics that must be provided to ensure regulatory and contract conipl/iR@S8
(C.3.1.1). Theoptional“objectives” on the other handhclude “functionalities, capabilities, and
characteristics” that “contribute significantly to the overall quality of ETeé82l “contribute to
the eventual achievement of all Federal Government ETS2 g 38 (C.3.1.2).

D. This Action

On May 13, 2011, CWT filed this action (docket entryallpgingthat: (1) the pricing
provisions are ambiguous; (2) the nine challenged provisions p&Bwito order unilateral,
uncompensated changes in violation of the changes clause in FAR B8221@3)the nine
challenged provisionarenot consistent with customary commercial practice in violation of FAR
12.301(a)(2), and the same is true of both the standards for determining whetheictidraasa
agentassisted and for the Mearfixed pricing schedule(4) the MarketAdjustmentClause is
ambiguous and unlawful; and)(&e Solicitationunduly restricts competition in violation of the
Competition in Contracting Acél U.S.C. § 253a.



Concur Technologies, Inc. (“*Concur”) submitted a proposahi®ETS2contracton
November 15, 2010, and Concur moved to inteeviarthisactionon May 16, 2011 (docket
entry9). The Court granted Concur’s motion on May 26, 2011 (docket entry 17).

The Governmertfiled theadminstrativerecord on May 23, 201{ocket entryl16).
CWT moved for judgment on thelministrativerecord and requesteleclaratory anchjunctive
relief (docket entry 21, June 7, 2011). Both the Government (docket entry 23) and Concur
(docket entry 22) filed cross-motions for judgment on theiaistrativerecord on June 22,
2011. On July 6, 2011, CWT, in conjunction with Northrop Grumraahmitted groposaln
response to the Solicitation. Aug. 11, 2011 Hr'g at 11:33. On August 11, 2011, the Court heard
oral argument on the partienotions.

. CWT Allegesa Non-Trivial Competitive Injury and Thus Has Standing to Pursue
ThisPre-Award Challengeto the Solicitation.

At the outset, Concur argues that CWT lacks standing to bring this suit, which, if true,
would require the Court to dismiss the action for lack of jurisdicti@eelnt.’s Mot. at 13rcf.
Media Techs. Licensing, LLC v. Upper Deck,384 F.3d 1366, 1370 (Fed. Cir. 2003) (holding
that aplaintiff's lack of standing “pecludes a ruling on the metfits In bid protest case a
plaintiff seeking to establish standing must demonstrate that it is an “interegiet! pféeeks
Marine, Inc. v. United State§75 F.3d 1352, 1359 (Fed. Cir. 2009) plaintiff is an interested
party if it ““(1) is an actual or prospective bidder and (2) possess|es] thaiteglirect
economic interest.”ld. (quotingRex Serv. Corp. v. United Statdg48 F.3d 1305, 1307 (Fed.
Cir. 2006)). CWT is an actual biddexnd therefore satisfies the first prong.

To establish the second promeg,, possessing afrect economic interestd plaintiff
must demonstrate “prejudice,” which in paerard protests, meansran-trivial competitive
injury which can be redressed by judicial relield. at 1361. Concur argues that the provisions
that CWT challenges affect all woulsk contractors equally, ®ven if the Solicitation violates
the FARor other law,the challengegrovisions impose no competitive disadvantag€&ar.
Int.’s Mot. at 13.

During oral argument, counsel for CWT stated that “the terms of the Solicitation
prevented CWT . . . from submitting a proposal&ug. 11, 2011 Hr'qt9:34. CWT further
explained that due to CWT'’s status a® of just three incumbent contractors, “[CWT] would

! In its decision, GAO determined that CWT lacked standing to challenge whether GSA
had improperly used commercial item procedures and policies, noting that CWTldadddai
show how the terms “prejudice[d] the firm’s competitive positioBWTSatoTravelR011 WL
1553553, at *9.

2 As stated above, CWT did ultimately submit a proposal (jointly with Northrop
Grumman) on July 6, 2011. Aug. 11, 2011 Hr'g at 11:33. Counsel for CWT stated that the
proposal was a qualified one, submitted only to preserverthe fability to secure an award
under more favorable terms, and that CWT will likely withdraw its proposal if ategtrbefore
this Court fails.ld. at 11:33.



normally have . . . an advantage” in securing an awardhbullegedlyunlawful terms
“neutralize[]” that advantageld. at 9:43 (citingWeeks Maring575 F.3d 1352 Thus, CWT
alleges that the challenged terms negate the advantage that ster@3\fidsexperienceavith
and investmenin ETSL.

CWT's allegations distinguish itstatus from that of the protestorl®P NorthwestLLC
v. United State98 Fed. Cl. 29 (2011). In that case, the protestor did not allege that the
solicitation terms prevented it from submitting a bid or even from securing ad;angeed, it
appeared likely that the protesteouldreceive araward under the solicitatiord. at 37
Rather, therotestor reliednits assertiorthat under the solicitation, other firms that received
awards would shirk their contractual responsibilities and that those firsudting “lowball”
bids would lower the competitive bidding price generalty..at 36. The Court was not
persuaded, concluding that—to the extent the protestor’s theory was even platistble—
protestor ultimatelywWould not be injured, but rathbenefittedoy such behavior.’ld.

In contrast, CWTadequately explains, at this early stdgmwv the terms in question
would cause CWT notrivial competitive injury. CWT argues that #termsin questioraffect
it in ways that do not affect other bidders, #imat,as a result, CWT is effectivetgdeprivedof
the opportunity to competeGoogle v. United State85 Fed. Cl. 661, 674 (2011)\Neither the
Government nor Concur effectively relf@i¥VT’s argument The Court therefore concludes that
CWT has demonstrated the requisite competitive injury, and, as a resalstélalsshed its
standing to bring this action.

1. Motionsfor Judgment on the Administrative Recor d
A. Standard of Review

Pursuant to 28 U.S.C. § 1491(b)(1), the Court reviews agency actions in bid protest cases
to determine whether theye“arbitrary, cgricious, an abuse of discretion, or otherwise not in
accordance with law.’Banknote Corp. of Am. v. United Stat885 F.3d 1345, 1350 (Fed. Cir.
2004) (internal quotatiomarksomitted; see als®8 U.S.C. § 1491(b)(4) (incorporating
standards of review from the Administrative Procedure Act, 5 U.S.C. § 706). To show that an
error occurred, the protestor must establish by a preponderance of the evidethee tha
Government'sactions either lacked a reasonable basis or violated applicable statutes
reguations. Banknote Corp.365 F.3d at 1351Protestors invoking the claim that agency action
is contrary to lawmust show a “clear and prejudicial violation of applicable statutes or
regulations.” ld. (quotingIlmpresa Construzioni Geom. Domenico Garufi v. United Stags
F.3d 1324, 1333 (Fed. Cir. 2001)).

In reviewing crossnotions for judgment on the administrative record, the Court must
determine “whether, given all the disputed and undisputed facts, a party hasbhuetets of
proof based on the evidence in the reco.& D Fire Prot. v. United State§2 Fed. Cl. 126,
131 (2006). In a manner “akin to an expedited trial on the paper record,btinevdll make
findings of fact where necessarHE Consulting, Inc. v. United Staté8 Fed. Cl. 380, 387
(2007)(internal quotation marks omitted)



B. The Pricing Breakdown Structure Not Ambiguous Because It Is Not Open to
More Than One Reasonable Interpretation.

CWT argues that th8olicitation languagedescribinghow the agency will utilize
bidders’ pricing assumptions inconsistent withthe CO’s statements before GA@us
rendering théSolicitationambiguousn thisrespect Pl.’s Mot. at 32-35.

The Solicitation includes the following language:

The price proposals shall be basedlmdstimated quantities in Section B, but
please note, these are estimates only and no guarantee of actual volumes to be
realized under any resultant contract.

[Price proposals shall contain p]ricing assumptions used by Offeror to include
limits or other parameters around meetthg Governmens requirements. Fyice
proposalskhould include all assumptions associated with meeting technical
refresh requirements, changes in report development (e.g., Section C.9.1 #10),
policy updates, and security changes (e.g., Section C.6Hot example, if the
CLIN pricing assumes XX number of programming hours or XX number of
policy or security changes over a defined period to accomplish major and minor
releases, these assumptions should be identified sihéyatnay be evaluaden
accordance with Section Pricing assumptions, however, must not include
changes necessary to address software or service defects . . . .

AR 695 (E.6.3.5).CWT argues that this language, which allaiferorsto identify the
assumptions they made in pricing their proposal, does not explicitly stateffieadbrscan
establish parameters or limitations on the additional work they are requiredoionpi

awarded a contract. Pl.’s Mot. at 32Rather, CWT argues, the larage suggests ontiat

GSA will use the pricing assumpti®mo evaluate an offeror’'s understanding of the work to be
done. Id. at 33.

The Court interprets the Solicitation differently than does CWie Solicitation
languageelating b the effect of pricing assumptions adequately advises offiratthey can,
by making their pricing assumptions explicit, establish limitations on the worlcrepe
required to perform. As the CO stated during CWT’s GAO protest, the agerpsctpk
offerors to define what pricing assumptions and parameters they believe are ryeicessar
accomplish the work,” AR 4679, and “[n]othing prohibits any offeror from identifying
parameters around its offered pricing (X, number of changes per yearntX number of
programming hoursver the life of the contract) or using a number of standard commercial

3 As stated above, in this cas@AO sustained CWT's challenge based on certain other
ambiguas Solicitation terms angcommendethat GSA clarify tloseambiguites,
CWTSatoTravel2011 WL 1553553, at *11, which it did. In so doi@AO cited other GAO
decisions that had taken similar actidd. (citing, e.g, Airtrak Travel et al, B-292101et al.,

2003 WL 21499653, at *14 (Comp. Gen. June 30, 2003).



pricing practices and strategies such as offering annual price escalatioicg @espalations to be
effective during optional periods of performance.” AR 4680.

For a solicitation term to be ambiguous, it must be open to more than one reasonable
interpretation.Grumman Data Sys. Corp. v. United Stag&F.3d 990, 997 (Fed. Cir. 1996).
CWT fails to offeraninterpretation that accounts for all the terms in the Solicitatipricing
provisions. Specifically, Section 2 of the pricing instructistages that a price proposal “shall
contain . . . [p]ricing assumptions used by [the] offeror to inclumi¢s . . . around meeting the
Government'sequirements AR 695 (E.6.3.5) (emphasis added). CWT contendssticit
pricing limits areto beused to evaluate thadferor’s understanding of the work, bGW!T fails to
explain what “limits. . . around meeting the Government’s requirements” could mean under its
proposed interpretation.

The Solicitation could be more explicit in statithgit the contractor will only be required
to perform the Solicitation’s mandatory requirements to the extent of its proposied
assumptions. However, the Court will not find a provision of a solicitation ambigustus
because it could have been more clearly draf@&zke Honeywellnc. v. United State§70 F.2d
644, 648 (Fed. Cir. 1989). Itis outside the Court’s bid protest authoritydbdate a
solicitation termsimply becauséhe Courtmight havedrafted the language differently or used a
different approachSeed. (holding that where the court “finds a reasonable basis for the
agency’s action, the court should stay its hand even though it might, as an original jprgposit
have reached a different conclusiofiriternal quotation marks omitted)

CWT has not shown that the provisions relating to the effect of pricing asenmpte
open to more than one reasonable interpretation, and those provisions are not so unclear or
otherwise unreasonable agusetify judicial interventionin this pre-award context to require
GSA to redraft the provisions dealing with #iféectof the offeror’s pricing assumptiofis.

C. The Nine Provisions of the Solicitation TI&WT Challengeo Not Violate the
Changes Clause at FAR 52.24&) Because Thdyo Not Authorize GSA to
Make Unilaeral, Uncompensated Changes.

CWT contends that the nine challenged provisions p&a®A to reire unilateral,
uncompensated changes in violation of FAR 52.212-4(c), which authorizes changes to the
contract only by mutual agreement of the parti®éeeFAR 52.212-4(c) (“Changes in the terms
and conditions of tils contract may be made only by writtagreement of the parties.”).
Specifically, CWT argues that the Solicitation requires the contractor tonacodate any
change in the federal government’s travel policy, enterprise architestargjty standards,
mobile devicesand data security as well as any chaagéndividualagency maynakewith
respect to itsravel management center, reporting requiremexgsncy business system, and

* In a post-award context, when a losing bidder believes the agency has migideapre
solicitation term in making an award, this comay becalled upon to authoritatively resolve the
meaningof that term.E.g, Overstreet Elec. Co. v. United Stat8 Fed. CI. 99, 113 (2003)
(“The court will construe the ambiguous [solicitation] provision against théedrak well as
adopt the offeror’s interpretation, only if the offeror’s interpretation isaeable.”).



credit card vendor. CWT contends that these nine provisions violate FAR 52.212-4(c) on the
basis thathey auhorizethe COto unilaterally ordethe performance of additional and
uncompensated work.

However, the Solicitation does nmérmit GSA to imposenilateral, uncompensated
changes. As noted in Part lll.Be pricing mechanism sets limits on the amountardk that
GSA canrequire from the contractor. h€ pricing provisionsnstruct offeras to include in their
price proposals pricing assumptions that can efi@eations associated with meeting the
Statement of Work’s requirementl.the pricing assumptions are accepted by GSA, they are
incorporated into the final agreemei@eeAR 678 (E.6.1(a)) (“The Offeror is advised that its
offer, if accepted by the Government, will form a binding contract.”); AR 48283 decides
it will accept an assumptip “the offeror would then be obligated to perform the contract in the
manner as it was proposed . . . (i.e., with the assumptions/exceptio@€)$)Jupplemental
Statement of Facts). If GSAishes to require workeyond the parameters $etth in the
contract, then such changes would have to be negotiated pursuant to FAR 52.212-4(c), which is
incorporated in the Solicitation in Section D.1. AR 565.

In summary, in view of thpricing mechanisithe Solicitation does not authorize the
imposition of urlateral, unlimited changest no additional cost to GSA. The contractor will be
required to perform only the quantity of work consistent with the pricing assumptiomscto w
GSA has agreed when it entered into the contract. Any additional work beyond &k #gpe
limits will have to be negotiated and agdupon in accordance with FAR 52.248:). Rather
than violate FAR 52.212-4(c), the pricing mechanism is entirely consistent witbrtivagion
because it sets boundaries on the work that can be required of the contractor, andiangladdit
work must be negotiated in accordance the FAR provisidhereforethe premise of CWT’s
challenge is simply incorrect. The Solicitation does not permit GSA to order talilate
uncompensated changes in violation of FAR 52 2(3°

® If the Court were to accept CWT’smtention that the Solicitation authorizes unilateral,
uncompensated changes, it would render meaningless the changes clause iadanportie
Solicitation. The Court should read the terms of the Solicitation in a manner treaeffec to
each term Gen. Dynamics Corp. v. United Staté31 F.2d 474, 478 (Ct. Cl. 1982)/henever
possible, theermsof a contract must breadconsistently witreachother and so as to give them
full effect.”). In doing so here, both the pricing mechanism and theggs clause are consistent
with the Government’s interpretation that the parties will be bound by the proposed prici
assumptions accepted by GSA and any work beyond that will have to be negotiatentparsua
FAR 52.2124(c).

® CWT also contends that ¢guse these nine Solicitation terms are deviations from FAR
52.212-4(c), that GSA violated FAR 1.403, which permits deviations from the FAR only when
the CO has justified the deviation and the agency head has approS8eéRt.’s Mot. at 11.
Because th Court finds that these nine provisions do not authorize unilateral, uncompensated
changes in violation of FAR 52.212-4(c), the Court need not reach CWT’s argument that the
agency failed to obtain the requisite authority to deviate from FAR’s requiremasisant to
FAR 1.403.
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D. The Nine Challenged Provisions and the Transaction-Type Determination
Standards Are Consistent with Customary Commercial Praictiéecordance
with FAR 12.301(a)(2), But the Mear Fixed Price Provisiols Inconsistent
with Customary Commercial Practice in Violation of FAR 12.3J2fa

CWT contends that the nine challenged provisions, the transagpierdetermination
standards, and the }&arfixed pricing schedulare inconsistent with customary commercial
practice in violation of FAR 12.301(a)(2). The Government counter&tBAts market
research demonstrated tleaich provision isonsistent with customary commercial practice and
thereforethe provisions are consistent with FAR 12.301(a)(2).

“[Clontracts for the acquisition of commercial items shall, to the maximum extent
practicable, include only those clauses . . . [d]etermined to be consistent with cystoma
commercial practice.” FAR 12.301(a)(2). Th€O cannot tailor clauses or include additional
terms that are inconsistent with customary commercial practice @nwesser isobtained.

FAR 12.302(c). In evaluating whether a solicitation’s terms are consistbntwgtomary
commercial practice, the agency must engage in market research with the pugsossating
“a meaningful exchange of informationtiseen tle agency and industry.Smelkinson Sysco
Food Servs.B-281631, 1999 WL 140173, at *4 (Comp. Gen. Mar. 15, 1899).

1. GSA’s Market Research on the Nine Provisions Demonstrates That Such
Provisions Are Consistent with Customary Commercial Practice and
Therefore Dd\ot Violate FAR 12.301(a)(2).

CWT contends that the nine challenged provisioakte: (1)FAR 12.301(a)(2
because¢heypermit uncompensated, unilateral changesareihconsistent wi customary
commercial practice; and (BEAR 12.302(c) becausgSA did not obtain the waiver needed to
include terms in the Solicitatidhat are inconsistent with customary commercial practice. Pl.’s
Mot. at 25.

First, CWT’s argument th&SA’s market research does not demonstrate that it is
customary commercial practice to requireoatractoto accommodate any unilaterally ordered
change without compensatiamy well be accurate, but it is not relevant to this case T
reason ighat the terms of th8olicitation do notn factauthorize GSA to unilaterallyequire

" The FAR defines a commercial item as any item customarily used by the gefdiral pu
FAR 2.101 (definition of commercial item). The parties agree that the ET&2sigsproperly
considered a commercial item pursuant to FAR 2.101 and therefore subject to FAR. Faaé
FAR 12.000 (“This part prescribes policies and procedures unique to the acquisition of
commercial items.”).

8 In SmelkinsonGAO stated that FAR Part 10 provides guidance to agencies with respect
to the scope and proper methods for conducting market research, which may incladencpnt
knowledgeable individuals in the industry, reviewing results of market researchhpgplis
requests for information, and conducting interchange meetings with potefdéralef FAR
10.002(b)(2)(i), (ii), (iii), & (viii).
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changewith no compensation. As explained in RHrB, theSolicitation’s pricing mechanism
effectivelylimits the amount of work that a contract@anbe requiredo perform. Therefore,
CWT'’s contention thaGSA’s market research is inadequétdased on an erroneous premise.

NeverthelessGSA’s market research into each of the nine challenged provisions
demonstrates that they are consistent with customary eotrahpractice.

Federal Travel Policy and Agency Business Systéftith respect to the federal travel
policy and agency business systems provisidresSolicitationrequires that the contractor
accommodatehanges in federal travel policy and an agency’s business systemat the need
for reprogramming.GSA’s December 17, 2009 survey on configuration and customization
reflected that many industry participants distinguish between configuratiach permits
changes to be made in the apglion itself, and customization, which requires development of
new programming code. AR 4284-89. Several ofithes in the industry noted that in
commercial practicehanges that can be accomplished through configuration were not priced
separately, bt changes that had to be done through customization were. AR 4284AR*]
4287 [***]. In addition, areportentitled “Corporate Travel Technology Today and Tomotrow
discussed the trend in the corporate travel industry to create serviceebdmsitggectures that
“add new services without the need to re-write the entire application.” AR A2&tefore, the
provisions relating téederal travel policy and agency business systa entirely consistent
with the agency’s market research, whitdmonstrated that industry participants often provide
configurable systems and implement such changes wislepairateompensation.

Travel Management Centerfn conductingnarketresearch on the provisions that
provide that the contractor must accommodate an agency’s decisitiizeoa new travel
management centeGSA received quotes on the costla$ transition ranging from $80 to
$50,000, and found that the cost of the transition was not ushaligedo the corporate
customer.AR 4290;see alsAR 4684(CO Statement of Fact§)[T]here is typically no fee to
the client to transitioftravel management cengdf). The agency also evaluated the level of
work required to complete the transition tasks needed to accommodatdravewinanagement
centeras listed in Attachment 15 to Section C of the SolicitatidR 4290-4303. Thushé
market research does notlicatethat the terms of the Solicitati@me inconsistetrwith
customary commercial practice.

Federal Enterprise ArchitecturelThe FEA provisions aralsoconsistent with numerous
industry standards used by commercial and government organizations, inclu@isitpis the
standards set by the International Organization for Standardization, and theNZ)agement
Group’s Object Management Architecture. AR 4685@6 Gtatement of Facts Again, CWT
fails toestablisithat the terms that require a contractor to maintain compliance with FEA are
inconsistehwith customary commercial practice.

Security StandardsWith respect tahe requirement that the contractor meet or exceed
the security standards set by the federal governr@S found that complying with security
standards is customary commercialgbice. For exampld:**]. AR 4307.

Reports The Solicitatioris requirements that the contracfwovide reports and produce
customized reportareconsistent with customary commercial practicd@sumentedby market
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research. The “Corporate Traviedchnology Today and Tomorrdéweportfound that

“reporting applications provide a library of standard reports and the abilitgatecad hoc
reporting.” AR 4263. Eve@WT's standard travel agreement includes in the
transaction/management fee provisi@'teporting package covering the [tJraveler's booking
datg” andit further allows the client taccess and analy#s travel data. AR 4633. The
reporting terms of CWT'’s standard travel agreenaeetonsistent with othdirms’ terms. AR
4689. GSA's market research demonstrates thet customary fofirms providingtravel
servicedo furnish reports to customers and to incltiecosts in standard fees charged to the
customer Therefore th@rovisionsgoverning reportare consistent witcustomary commercial
practice

Mobile Devices The Solicitation provisions that encourage contractorsdimtain
compliance with emerging mobile platforms are also consistentongtomary commercial
practice. GSA’s market research demonstrated thatuse of mobile devices for corporate
travel is increasing, AR Tab 62, and that providing supporrwerging technologies may be
more appropriate as an objective than esgairement, AR 4493 (Mobile Strategy for ETS2,
Norm Rose) (“If capability is ailable today . . . from most vendors|,] the requirement was
added as mandatory requirement. If capability is . . . still emerging in the market[,] the
requirement was added asabjective.” (capitalization altere}§

Data Security Finally, GSA’'smarket research found that the practice of aggregating and
submitting data to the customes required by the Solicitatias consistent with customary
commercialpractice. AR 4264 (report on corporate travel stating that monitoring and cogtrolli
data @gregation as well as transferring this information to stakeholders in thezatgamiwere
customary commercial practice).

GSA’s market research demonstratieateach of the challenged terms aomsistent
with customary commercial practic@ herefore, thainechallenged terms of tHgolicitationare
not arbitrary, capricious, @ontrary tolaw. In fact, they are consistent with customary
commercial practice in accordance witAR 12.301(a)(2)"°

® CWT argues that Section C.3.3 of the Solicitation creates a mandatory resuithat
contractors accommodate emerging mobile platforms. AR 40. However, Se&i8r2dsts
the mobile platform requireent as an objective. AR 43. Therefore, the Court concludes that a
fair reading of the provisions regarding the accommodation of mobile platforms gatthey
describe objectives rather than mandatory requirem@&das.Info. Scis. Corp. v. United &5
80 Fed. CI. 759, 792 (2008) (holding that the specific terms of a Solicitation control over the
more general).

19Because the terms are consistent with customary commercial practice, theegourt
not consider CWT’s argument that GSA violated FAR 12.302(c) because it did not obtain the
waiver required to use provisions that deviate from customary commeitcpr
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2. The Manner in Wich the SolicitatiorCateqorized ransactions into
Agent-Assisted Transactions and Online Transacti®@ohsistent with
Customary Commercial Practice

CWT claims that the Solicitation’s distinction betwegentassistecaind online
transactions is inconsistent withistomary commercigdracticein violation of FAR
12.301(a)(2).Pl.'s Mot. at 3L. According to CWTthese categorieare significant because
contractors customarily charge four to five times more for transadiat require the assistance
of an agent comparenith those hat are entirelgonducted onlineld. at 30.

The Solicitation defines an agesssisted transaction @me in whichthe services of a
customer support agent are used explicitly for making and/or fulfillinglteax@ngements,” AR
6, and an online transaction as a “transaction . . . initiated and completed online . . . [with the
possible] use of ETS2 customer support services for technical support or agsistanc
completing slf servicg” AR 7-8. Using its own contracts as a reference, CWT contiadishe
Solicitation improperly categorizes transactiamsvhich a customer support agent provides
technical support or assistance in completing asseifice transaction as an “online” rather than
the more costly “agerdssisted” transactionPl.’s Mot. at 30-31.

GSA’s market research found thathe commerciainarketthere arestandard
definitions for transactions conducted entirely by an agent or conderttieely by seHservice
but that there is no standardthe commercial magk for differentiating transactions thate
between those extremes (such as transactiat begin online, but require calling for technical
assistance). AR 4@888 (CO Statement of Facts)The Solicitation uses the standard definitions
for online-only and agent-only transactipagad then categorizes the types of transactiuats
fall into each category. AR-8. The definitionsf these transactiorsse consistent with
customary commercial practice, and CWT hasshowrthat the method the Solicitan uses to
categorizehie types of transactions tHatl into each categorig inconsistent with customary
commercial practice. Therefore, t8elicitation’sstandard$or determiningransaction types
are not contrary to FAR 12.301(a)(2).

3. The 15¥earFixed Pricing Schedulks Inconsistent with Caemary
Commercial Practiceand he Waiver GSA Obtained to Extend the Length
of the Contract Beyond Five Years Does Wéfect GSA’s Obligation to
Conform the Pricing Schedule to Customary Commercial Practice

CWT also alleges that requiring offerors to subnfiked priang schedule that cannot be
renegotiated over the Mear contract term is contrary to customary commercial practice. Pl.’s
Mot. at 29-30. The 1§ear contract consists of a thrgear baseeriod and three fowear
option periods, but the contractoustpropose at the outset a fixed price for each option period.
AR 12-26. CWT argues thahe requirement to set prices for the option periods at the beginning
of a 15-year contract is inconsistent with customary commercial praé&tice Mot. at 30.

The Government’s market research does not demonstratbetEgyear fixed pricing
schedul@as consistent with customary commercial practigdthoughGSA’s market research
demonstrated that a 15-year term is common in complex contracts, the reseaiehl revthing
about whether setting the price for each option period at the outssébgfearcontract is
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consistent with customary commexicpractice' AR 4677 (CO Statement of Facts). The Court
therefore concludes th&SA’s market research does not show that the terms of the Solicitation
that require offerors to propo$iged prices for thehreeyear base period arich othethree
four-yearoption periods at the outset of the contract are consistent with commercialeorac

The Court concludes that the 15-year fixed pricing scheduiheonsistent with customary
commercial practice igiolation of FAR 12.301(a)(2). It follows th#te terms of the
Solicitationrequiring the 15¢earfixed pricing schedule with prices set at the outset of the 15-
year contract areontrary to law and therefore invalid.

The Government contends that G8latained a waiver to exceed tine-year limiton
the duration of government contracts set by FAR 17.2@#@)hathe waiverextends to the 15-
yearfixed pridng schedule”® Def.'s Mot. at 32(citing AR Tab 48 (waiver)). However, the
waiver to exceed thieve-year limit set by FAR 17.204(e) ontieak with the length of the
contract and does nekempt GSA fronthe requiremestof FAR 12.301(a)(2Zhat the
Solicitation’s terms be consistent with customary commercial practice.

Furthermore, the waiver to extend the contract beyonfiviigear Imit does not
comply with FAR 12.302(c), which permits a waiver from customary commercictigeanly
when the agency can describe the customary commercial practice, show a neededeéncis
that are inconsistent with the customary practice, andge@ determination that customary
terms are inconsistent with the Government’s needs. GSA'’s waiver to excégd-year limit
set by FAR 17.204(e) does not meet any ofwha/er requirements of FAR 12.302(c). The
waiver does nohaddress customary commercial pracgtivar does it show a need to include terms
that are inconsistent with customaxymmercial practice. Therefol®SA has failed to obtain a
waiverto require offerors to propo$eed prices for each option period at the outset of the 15-
yearcontract. The waiveof thefive-year limit only addressed the duration of the contract and
did not meet FAR 12.302(c)’s requiremefdsauthorizing a deviation from customary
commercial practice.

1 In reaching its conclusion that a 15-year term was appropriate for a carftiiais
level of complexity, GSA examined commerciallsmg privatization, charge card services,
financial management systems, and telecommunication contracts. AR 4677 (€@eStaif
Facts). This research may speak generally to customary commercialgovétti respect to the
length of a complex contradiut it says nothing about whether ayEsr contract with prices for
each future option period fixed at the outset is consistent with customary caaipexctice in
the travel service industry.

12«Unless otherwise approved in accordance with agermeguresthe total of the
basic and option periods shall not exceed 5 years in the case of services gjantrdctFAR
17.204(e).

15



E. The Solicitation’s Market Adjustment Clause Is Not UnlaBidausdt Does
Not Supersede Other FAR Provisions, Is Not Ambiguous, and Does Not Give the
CO Unlimited Discretion.

CWT challengeshe Market Adjustment Clausathe grounds that: (1) it illegally
supersedes FAR provisions that provide theremtdr the right to seek relief for changed
conditions; (2) the term “market conditions” is inherently ambiguous; anté3)lausaives
the CO sole discretion whether to make an adjustment that CWT contends be appealed
pursuant tahe Contract Disputes AGtCDA”) , 41 U.S.C. 8§ 605 (re-codified as 41 U.S.C.

§ 7103 (2011)), and FAR Part 33.

CWT firstargueghe clausenly compensates for “unforeseeable major changes in
market conditions,” AR 4679, and therefore illegally supersEdés52.212-4(f), which
describeghe circumstances which a contractor maseek relief for an excusable delayl.’s
Mot. at 22 24. However, the Market Adjustment Clause doedwndts terms superseaday
FAR provision Rather, the clausaust be read imonjunction with the FARSee ICP Nw98
Fed.Cl. at 4041 (interpreting a Solicitation term in a manner to make it consistent with the
FAR). The Market Adjustment Clause provides an additional layer of protection to the
contractor above and beyond wisgprovidedby FAR 52.212-4(cand (f) Therdore, the
Market Adjustment Guse does not supersede any FAR provision.

Second, CWT argues that the term “market conditions” is inherently ambiguouséeca
“GSA appears to be suggesting it will only pay the ETS2 contractor [for markejedjan . but
will not pay for all other changes, such assi orderedy the Governmerit. Pl.’s Mot. at 22-
23. HoweverCWT fails toexplainhow the term “market conditions” is open to more than one
reasonablénterpretation. Furthermore, the Market Adjustm@lduse itselflescribes whanay
be examined in order to determine whether market conditions have changed to suehtan ext
that the contractor is entitled $eekcompensationThe Court therefore concludes ttia¢ term
“market conditions” is not ambiguous.

Finally, CWT argues that the clause gives thego(@ discretion “to determine whether
market conditionsvarrant an equitable adjustmerdyid therefore cannotkappeale pursuant
to CDA and FAR Part 33. Pl.’s Mot. at 23. However, the CO does not have unlimited discretion
becausehe clause itself requirése COto consider certain sourcé@sdetermining whether
market conditions warrant a change in the terms of th#a. AR 623 (authorizing
adjustmentso be made “subject to the Government’s examination of industly-market
conditions and documents requested by the contracting officer to support the lrkasmsaof
the price adjustmef)t In addition the chuse does not preclude review of the CO’s decision,
and if it did, “the CDA trumps a contragirovision . . . that purports to divest [a reviewing board
or court] of jurisdiction.” Burnside-Ott Aviation Training Ctr. v. Daltod07 F.3d 854, 859
(Fed. Cir. 1997).Therefore, if a CO were to make an unreasonable, arhitvacapricious
decisionwith respect to whether the contractor was entitled to compensation due to
unforeseeable market conditions, the contractor could challenge that deSisemGeme Sollitt
Const. Co. v. United States4 Fed. Cl. 229, 247 (2005) (“If unilateral discretion is granted to the
government . . . decisions are reviewed for arbitrary or capricious abuse distmation.”).
CWT hasnot demonstrated how the Market Asljiment Clauses inconsistent witlCDA or
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FAR Part 33.SeeFAR 52.212-4(d) (“This contract is subject to the Contract Disputes
Act....).

F. The Solicitation TermAre Not Unduly Restrictive and Therefde Not Violate
the Competition in Contractingct.

CWT's final argument is that the Solicitation is unduly restrictive of competition in
violation of the Competition in Contranti Act (CICA”), 41 U.S.C. § 253a(a)(1(ye-codified as
41 U.S.C. § 330@)(1) (2011)), because it authorizes GSA to ueilally order uncompensated
changes over the 15-year term of the contract and it subjects contractors tousnasknby
requiring them to submit firrfixed prices forthe option periods at the outset of the contract.
Pl.’s Mot. at 35.CWT argues that #se provisions discourage competent bidders from
participating, thereby reducing the competiveness of the Solicitation alating CICA.

CICA requires that agencies create specifications that solicit proposals “in amann
designed to achieve full and open competition.” 41 U.82Z53a(a)(1)A)-(C) (re-codified as
41 U.S.C. § 330&)(1)(A}X(C) (2011)). In creating terms to meet its needsagency‘may
include restrictive provisions only to the extent necessary to satisfy its’né¥thStar
Commchs, Inc. v. United Stated1 Fed. Cl. 748, 763 (1998)iting 41 U.S.C. 853a(a)(1)(A)
(re-codified as 41 U.S.C. 8§ 33@9(1)(A) (2011))) see alsd~AR 11.002(a)(1)(ii) (permitting
agencies to usestrictive provisions when necessary to satisfy agency ne&dslicitation is
not unduly restrictive if the agency shows that the terms at issue are dtligterived” to meet
the agency’s objectivesSee CHE Consulting4 Fed. Clat 748.

CWT fails to show that the Solicitation is unduly restrictive in violation of CICA. To the
extent theerms of the Solicitation limit competitipthey do so because GSA sought to correct
deficiencies in ETS1. AR 4680 (“The requirements presented in ETS2 represent adoption of
ETS1 ‘lessons learned’. . The ETS2 RFP makes incremental improvements ovet BY S
bringing clarity to the performance outcomes desiragsabilityand vendoperformawe.”) (CO
Statement of Facts). These requirements are reasonably related toeB&#sso improvethe
ETS1 system, and CWT does raplain how these requirements are not rationally related to
achieving GSA'objectives'® Thus, the Court finds that thermsof the Solicitatiorare not
unduly restrictive of competitioandthereforedo not violate CICA.

V. Relief

Consistent with the foregoing, the CoherebyORDERS the entry ofa declaratory
judgmentand does heredyECL ARE that the 15yearfixed pricing schedule violates
customary commercial practice and is therefore, in the abseacalod waiver, arbitrary,

13 CWT focuses largely on the fact thatv bidders have submitted proposals in response
to the ETS2 Solicitation,ut this argument is unavailing because the total number of bidders
does not determine whethemolicitation is unduly restrictive SeeMassa Prods. CorpB-

236892, 1990 WL 277508, at *4 (Comp. Gen. Jan. 9, 1990) (“[l]f a solicitation requirement [is]
reasonably determined to be necessary, the fact that only one firm cary eothpl does not
indicate that a violation of the competitive procuegtnregulations has occurred.”).
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cgoricious, and contrary to law. This Courtfsclaratoryudgment that the tern the
Solicitation relating to the 1$gear fixed pricing schedule are invalid requi@SA to modify the
Solicitation to conform to thi€ourt’sruling. The Court intends thds declaratory judgment
will afford CWT relief comparable to that of an injunctiagainstGSA'’s utilization of the 15-
year fixed priing schedule in the Solicitatiolf See CIGNA Gov't Ses., LLC v. United States
70 Fed. CI. 100, 114 (2006) (declining to award injunctive relief when a declaratory juidgme
would have the same effect].he Courtfurtherholds that the remaining provisions challenged
by CWT arenot arbitrary orcapricious and are consistevith applicable law and regulations.

CONCLUSION

For the foregoing reasornsie CourtGRANTSIN PART CWT’s motion for judgment
on the administrative record adaects the entry of a declaratory judgmtret GSA’sinclusion
in the Solicitatiorof the 15yearfixed pricingscheduleviolates customary commercial practice
and is therefore, in the absenceofalid waiver arbitrary, capricious, and contrary to laivhe
CourtDENIES CWT’s motion with respect to its remaining claims. The CAGRANTSIN
PART the Government and Concucessmotions for judgment on the administrative record
with respect to all claims other than theyiarfixed pricing schedule, and the CORENIES
the Government and Concucsossmotions with respect to the Mearfixed pricing schedule.

Some information contained herein may be considered protected information subject t
the protective order entered in this action on May 19, 2011 (docket entry 13). This Opinion and
Ordershall therefore be filed under seal. The parties shall revie®@pireon and Order to
determine whether, in their view, any information should be redacted in accordént®ew
terms of the protective order prior to publication. The CBUMRTHER ORDERS that the
parties shall filepy Thursday, September 15, 2011, a jointstatusreport identifying the
information, if any, they contend should be redacted, together with an explanation oighe bas
for each proposed redaction.

IT ISSO ORDERED.

s/ Geoge W. Miller
GEORGE W. MILLER
Judge

14 At oral argument the Government stated that entry of a declaratomgmgvould be
the appropriate relief should the Court sustain one or more of plaintiff's claims.1Au2011
Hr'g at 10:18 (Mr. Yates: “What we would suggest is a declaratory judgment . . . .").
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