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OPINION AND ORDER

WHEELER, Judge.

In this bid protest, Plaintiff California Industl Facilities Resources, Inc. (CIFR
challenges the Governmentsvard of a sole source contract ®xteen50-man bare
basesheltersystems tAlaska Structures, Inc. (AKS The bare bassheltersystems are
large terdlike structures that serve as living quarters for United Statksmn troops
arriving in Afghanistan. CIFRalleges that the Government violated statutory
competition requirementsvhen it failed to consider suppliers othehan AKS in
awardingthe contract, and acted unreasondijydelayingthe public posting of thesole
source awarduntil after contract performance® avoid possiblebid protess. CIFR
asserts that it would have submitted a propémathe contract if given anpportunity,
and that its price would have been sigmifitly lower than the price offered BKS.

By the time the protest was filed in this CoukKS had nearly performedhe
entire contragtandthe Court denied the application for a temporary restraionaigr
(TRO). The contract is now fully performgdut CIFR nevertheless requests a
declaratory judgment to prevent the Government from acting did here on future
procurements In responseDefendant arguethat the case should be dismissed as moot
becauseCIFR’s requested relief cannot redremsy actual injuries. Both Defendant and
AKS also argudhatthe Government’s actions were reasonable armbmpliancewith
governinglaw.

In brief summary, the Court finds that this case is not moot becthgse
Government’s violation of statutory competition requirements for wiae effort in
Afghanistanis capable of repetition, and could again evade reviewe dhallenged
actions were too short in duration to be fully litigated prior togletion, and there is a
reasonable expectation that the complaining party will Ibgestito the same actions in
the future Fed. Election Comm’nv. Wis. Right to Life, Ing. 551 U.S. 449, 4683
(2007);Humane Soc'y v. Clintor236 F.3d 1320, 1331 (Fed. Cir. 200Ajneron, Inc. v.
U.S. Army Corps of Engineerg87 F.2d875, 88681 (3d Cir. 1986). The Court has
jurisdiction of this matter under 28 U.S.C. § 1491(b) (2006).

On the merits, e Court finds that the Government’'saward of a sole source
contract to XS violated the competition requirements in 10 U.S.C. § 23£)(2006) and
Federal Acquisition Regulation (FAR) 6.3Q%c)(2). Even when confronted with
unusual and compelling urgency, the Governnséifitmust request offers from as many
potential sources as is practicabl€he Government was well aware thaheit sources
would have been interested sompetingfor the contract, but the Government made no
effort to contact any source other than AKS. The Government hddy&6between its
awareness of the shelter system requirement (April 1, 2011) and dheécdivihe contract



to AKS (April 27, 2011), andt easilycould have obtained competitive pridesm other
sources The Government’s failure to do so was in violation of law.

The Court also finds that the Government’s delay in publiclgtipg the
Justifiation and Approval (J&A) of the awardntil after performancewvas done
intentionally for the purpose of avoiding a bid protest, and thexef@s arbitrary and
capricious. Even though FAR 6.305(b) affords the Government 30 days after award to
post the J&Athe Government’s adns were calculated to obstrube interests of those
who might object to the sole source awardthe Toovernmenmust at all times strive for
“maintaining the publis trust,” and cannot conduct its business in a manner that
undermnes ‘integrity, fairness, and opennessSeeFAR 1.1022(c). The Government
did not meet this standard heréccordingly, Plaintiff's motion for judgment on the
administrative record is granted, Defendant's motion to disnmigs the alternative for
judgment onthe administrative record idenied andDefendantintervenor’s motion for
judgment on the administrative recaidois denied.

Background

On April 1, 2011, the Secretary @fefense orderethe deployment oh 690
member infantry battalioto support the Combined Joint Special Operations Fasge
Afghanistan (Administrative RecordAR) 67) The latesexpectedarrival date for tts
infantry battalion was June, 2011 Id. The United Stategmilitary in Afghanistan
neededsixteen50-man bare baseheltersystemsto housethese troops.ld. Bare base
sheltersystems artargetents that provide troops with space for sleep, work, and storage
(AR 267) Two contracting officials, Lieutenant Commander Kevin B. Mormsl a
Captain Pak Sa Dewhurst, were responsible for conducting thiarproent. SeeAR
268. Captain Dewhurst was redeployed on April 24, 2011, and TedBecgeant Chad
Obermiller replacetim. (AR 95, 163.

By April 2, 2011, one day after the announcement ofttle®p deployment, LCDR
Morris alreadyhad condictedAKS andobtained a price quotation for the sixteen shelter
systems (AR 24.) LCDR Morris askedKS for a “repeat customer discount” and
received . . . ] price reduction.ld. He also had completedithin one day85 percent of
the J&A. Id. LCDR Morris used a J&A from a previous contraxiprepare the J&A for
this procurement.(AR 48, 75.) Wherpreparing the J&ALCDR Morris and Captain
Dewhurstwere wellaware that a sole sourcentractawardmightreailt in a bidprotest.

In an email sending a draft of the J&A to LCDR Morris, Captddewhurstsuggested
that the J&A needetb berevised to avoid a protest, stating]bu may need to beef up
some language throughout the document. It has to be sagrificstronger than the first
J&A for obvious reasons.”(AR 48) Further, Patricia Babida, a senior contracting
official for the CENTCOM Contracting Commandauggested a policy review of the
award package because “these Alaska structures are pretty ptetistab.” (AR 241.)



Lt. Col. Lavonne Shingler, an Air Force Special Competition Adigycgpproved
the sole sourc@&A on April 26, 2011. (AR 269) In aparagraph describingfforts to
obtain competition, the J&A states that the Governmentacted theDefense Logistics
Agency (DLA) and the General Services Administration (GSA) on Aprd011 butthat
neither was able to meet tlexpedited deliveryrequirementdor the shelter systems
(AR 267.) TheGovernmenexplairsin the J&Athat itturned to two proven commercial
suppliers ADS Inc., a distributer of Alaskat&ictures equipmenand AlaskaStructures
itself. 1d. The Government determined thaecauseADS was only a distributoiit was
more advantageous tmntactAKS directly. Id. In a paragraphdescribinginterested
sources, the J&A statép]ther sources can provide bare base systems. However, under
the compressed timeframe because of the urgent and compediay extraordinary
contracting methods had to be employed in otd@nsure timely delivery offanctional
product” (AR 268.) Captain Dewhurstertified thatthe cost to the Government would
be fair and reasonabl& he J&A stateshat ‘{p]rices for this equipment are known from
public sources through current price lists, catalogs and achredigs.” Id. While the
Government makes the above assertions in the J&A, there is nenewidn the
Administrative Recordshowingthat any contracting official actually contacted DLA,
GSA, or ADS, orreviewed prices fromanyprice lists, catalogs, or advertisements.

The Government als@reparedthe solicitationfrom a previoussole source
contract. (AR 25) (“The RFP being built is identical to tlseJRA procurement.”) On
April 23, 2011,the Government sent the soli¢itan to AKS. (AR 98.) On April 24,
2011, AKS submitted its proposal. (AR 173) AKS'’s total proposed price was
$8,932,692 (AR 213) The Government awarded theontractto AKS on April 27,
2011. (AR 271, 272.))

Shortly aftersending the award dogent to AKS for signaturel Sgt Obermiller
askedAKS’s Jimmy White to supply a published compampyice list. (AR 273) TSqgt
Obermiller explained that he needed the pliseto substantiate that theontract price
was fair and reasonable. (AR 27r. White replied that he could not provide the price
list immediately becaus&KS'’s Vice-Presidentvas on a flighfrom Germany to Seattle
(AR 276 279) When AKSwas unable to provide @ublishedprice list, LCDR Motrris
directed TSgt Obermilleto reviev two previous ADSprice quofations for AKS
products (AR 288)32

Also on the same day as the contract award, TSgt Obermiller senman ®
LCDR Morris askingfor information on upcoming shelter systgmrocurementso that
TSgt Obermiller could startthe solicitation early and avoid anothéurgent and

2 The Court cannot fathom how the Government could satisfy itselfitbadKS price for this contract
was “fair and reasonable” simply by comparing it with other ADS prices for AKS prad&seemingly, a
comparison with other industry prices would have been necessary to draw any condiosibtha

reasonableness of AKS’s prices.



compelling procurement.(AR 31213) LCDR Morris responded that he diubt think
there will be & next time) butif there is, “it'll be the same timeline, less than 60 days
from the time the SECDEF says execute until the troops are heleckn Factor in the
administratium [sic] involved and that will leave abali days (or less) from flash to
bang.” (AR 312.) LCDR Morristhen expressed his frustration with thrgernal
governmenthannels of procuring shelter systems

| used DLA for the last buy that Capt Dewhurst was working.ornthe one

that got a preaward protest and he cancelled the solicitation. The one
where we needed it all [bdater than] 15APR110 BAF. DLA processed
the MIPR B MAR. The contract fothe (8) kits was awarded 12APR.

And the [tents have] not moved from the factory. And for that reason, 'l
never use DLA again in a contingency environment.

Id. (ellipses in original). On May 2, 2011, KS's logistics nanagenent company, | . . .

], providedLCDR Morris and othes with a delivery receipt for materials to be shipped
later the same week(AR 323) On May 3, 2011, [ . . . provided LCDR Morris and
TSgt Obermiller with flight information showing that tskelter systems would arrive on
May 5 2011 (AR 329.) On May 4,2011 [ . . . ] informed the Government that the
trucks with the shelter system&re on the way to the airport and Blay 5,2011,[ . . . ]
stated that the shelter systewere on a flighto Afghanistan.(AR 336,340)

The Governmenpublicly announced the sole source award to AK®dwiing the
J&A on www.fedbizoppsgov on May 4, 2011, seveways after the contract was
awarded (Pl’'s Mot. Admin Rec. 1412; Def’s Mot. Admin Rec. 2;Def-Intervenor’'s
Mot. Admin Rec. 10. On May § 2011, the Governmenteceived notice thatnather
shelter systenmanufacturer, All Points Internation@hPl), would befiling a protestof
the sole source awardlAR 345) Uponlearning this informationLCDR Morris sent an
e-mail to TSgt Obermiller stating “I thought you guys would wait until ¥@th day to
post this[notice]” 1d. LCDR Morris was referringo FAR 6.305(b), which permithe
Government 30 days aft@ontractaward to post the J&A.Regrding API, LCDR
Morris observed:

This is the guy that was like a pitbull latching on to Capt Dewh&
myself, hounding us while we went thrl5& eBuy . . . until the protest
wasfiled by AKS back in late Feb/Mar timeframe.

We ended up cancelling the solicitation & going thru DLA. |l $taven’t
gotten the material yet . . . but wehtu DLA.

Id. (ellipses in original).On May 9, 2011L.CDR Morrissentan email to AKSand [ . . .
] asking for an update on the remaingantractitems that were being shipped from New
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Mexico. (AR 347.) LCDR Morris observédr]ecent events dictate the importance of
getting all material flowing out of NMis soon as possiblefd. Also on May 9, 2011,
TSgt Obermiller sent an-mail to AKS stating that the contract has besdficially
protested and AKSnust stop work. (AR 348) AKS’s Jimmy White responded that
mostof the materiaf has already shipped. Id. LCDR MorrisinformedTSgt Obermiller
thatthe Governmenhad received9 of 96 tents andll 96 environmatal control units
(AR 349)

On May 13, 2011, APtiled a complaintin this Court along withan application
for aTRO and a motion for a preliminary injunctiorAKS, the awardee, filed a motion
to intervene. CIFR had filed a bid protest at the Government Ataboility Office
(GAO) on May 9, 201thallenging the sole source awandAKS, but understood that its
GAO protest would be dismissed due to API's protest in this Co8de4 C.F.R. §
21.11(b). Thus, CIFRbrought its protest into Court amabved to intervenen Plaintiff's
side The Court granted botmotions to intervene on May 16, 201The same day, the
Court heard oral argument oAPI's application for aTRO, which the Court denied
becauseontract performance was almost completed because the Court must afford
due regard to the interests of national defer@e28 U.S.C. § 1491(b)(3R006)

On May 24, 2011after its TRO application had been denia®|] filed a notice of
voluntary dismissapursuant to Rule 41(a)(1)(A)On Ma 25, 2011 Defendant filedhe
AdministrativeRecord. On May 26, 2011, the Court held a status conferencbkich w
CIFR confirmedthat it wished tgursue the protest on its ow€IFR filed a complaint
and motion for judgment on the administrative relcon June 1, 2011. The Court then
dismissedAPI from the case and CIFR replaced API as Plaintifin June 82011,
Defendanffiled its combined motion to dismiss pursuant to Rule 12(b)(1gsernmtion
for judgment on the administrative recprdnd respose to Raintiff’s motion for
judgment on the administrative recordKS alsofiled its response and cressotion for
judgment on the administrative recordCIFR filed its response to Defend&ntand
Defendartintervenois motionson June 13, 2011.The Court heard oral argument on
June 20, 2011.

Discussion

A. Subject Matter Jurisdiction

The Tucker Act confers upon this Court jurisdiction ou®d protests “in
connection with a procurement or a proposed procurement.” 28 18.3491(b) In this
case,Defendantarguesthat tre Court lacks jurisdiction becaugke contract has been
performed andhe case is moot.[F]ederal Courts are without power to decide questions
that cannot affect the rights of litigants in the case before thddeFunis v. Odegaal,

416 U.S. 312, 316 (1974) (quotitdprth Carolina v. Rice404 U.S. 244, 246 (1971)). A
case is moot if intervening events render it impossibraot any effeate relief to the
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prevailing party. Cyprus Amax CoalCo. v. United States205 F.3d 1369, 1372 (Fed.
Cir. 2000). If a case becomes mabgre is no justiciablécase or controversyfor the
Court to decide, anthe Court is divested of subject matter jurisdictioB@al. Indus.
Facilities Resyv United States80 Fed. Cl. 633, 639 (2008). In deciding a motion to
dismiss for lack of subject matter jurisdiction, the Court mustpcas true thdacts
alleged in the complaint and draw all reasonable inferences in faubie laintiff.
Henke v. United State$0 F.3d 795, 797 (Fed. Cir. 1995If the defendant questions
jurisdiction, theplaintiff cannot rely solely on allegations in the complaint, butst
bring forth relevant, adequate proof to establish jurisdicti@ataMill, Inc. v. United
States 91 Fed. Cl. 740, 750 (2010Y.he Cout may examine relevant evidence to decide
any factual disputedd.

A notable exception to the mootness doctrine occurs when tlo@ acimplained
of is capable of repetition, yet might agawac review. Humane Socy236 F.8 at
1331. This excepton applies wherg(1) the challenged action is in its duration too short
to be fully litigated prior to cessation or expiration; and (2dhis a reasonable
expectation that the same complaining party will be subjedteécsame action again.”
Fed. Eleton Comm’n, 551 U.S. at462 (internal quotation omitted). For the second part
of this testthere must be a “reasonable expectation” or a “demonstrated pitybaitvat
the same controversy will recur involving the same paMurphy v. Hunf 455 U.S.
478, 482 (1982).

This exceptionto the mootness doctrine has been applied in bid protest cases
Ameron, Inc. v. U.S. Army Corps of Engineer@87 F.2d 875, 881 (3d Cir. 1986)
(applying the mootness exception to constitutional issuesevthe unddying GAO bid
protest had been resolved, because plaintiff likely would facdasimssues again);
Valley Constr. Co. v. Marsh714 F.2d 2628 (5th Cir. 1983) (applying the mootness
exception to Army Corps of Engineeminority setaside contracts, wherine same
circumstances could arise again and evade review).

The presentasefalls squarelywithin the mootnessxception forclaims capable
of repetition yetevading review As is apparent from the record, a contract for bare base
sheltersystens an be performed within a matter adys. The Government awardelde
contractto AKS on April 27, 2011,and by May 52011 the military had receive9 of
96 tents anall 96 environmental control unit AR 271, 340, 349 CIFR alleges that it

% Other procurement cases have declined to apply the exception to the mootness deatdamstrating
that each case must be examined on its own unique f8etsColumbia Rope Co. v. Westl42 F.3d
1313, 1317 (D.C. Cir1998) (holding that eveif the length of the contract was too short to allow
effective challenge, there was no expectation that the contractor would suffer gnengaynagain;
James Luterbach Cont€o., Inc. v. Adamkus781 F.2d 599, 60804 (7th Cir. 1986) (holding that
challenge to a water treatment plaontract did not fit thenootnes®xception because the plant took two
years to build and the possibilibf repetition was too speculative);on Raisins, Inc. v. United States9
Fed. Cl. 32, 345 (2005) (holding thaplaintiff's challenge tats suspension from bidding on contracts
does not evade review becatiselitigation could be completed befdhee suspension ends)
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did notknow about the sole sourgarocuremenuntil May 4, 2011 the day of public
notification on www.fedbizopps.gov.f the protestedoesnot learnof the procurement
until the contract has been performed, the sole soureedawouldevadeany review.
Thus, a reasonable expectaticexists that CIFR would suffer the same injury again.
CIFR isafrequent bidder foGovernmenshelter system contracts. There is a reasonable
probability that themilitary again will need shelter systemsn Afghanistan on a
compessed timeframe.In this instance, pon learning of the troop deploymerhe
Government immediately decided poocure the shelter systems through a sole source
awardto AKS. The Government never even considered obtaining competitive pric
quotations from other sources. If left unchecked, the Governmenyt kaild follow

the same course again.

Defendant counselagreedat oral argument that this shelter system procurement
is capable of repetition anaf evading review. In response to the Court'quiny on
whether cases like this one may be subject tontloetnessexception Defendant’s
counsel stated: “there certainly the opportunity for capable of repetitiehfor the
combination of capable of repetition and evading review.” (Tr. Orgl,Aune 20, 2011,
at27.)

B. Standard of Review

In reviewing motions for judgment on the administrative rectivd, Courtmust
determine whether “given all the disputed and undisputed,faciparty has met its
burden of proof based on the evidence in thenkt DMS All-Star Joint Venture v.
United States90 Fed. CI. 653, 661 (201Qiting Bannum, Incv. United States404
F.3d 1346,135657 (Fed. Cir. 2005)). Resolving motions for judgment on the
administrative record is “akin to an expedited trial on ‘the papeord¢ CHE
Consulting, Inc. v. United State#8 Fed. Cl. 380, 387 (20074ff'd, 552 F.3d 1351 (Fed.
Cir. 2008). The Court may make findings of fact where necessary. BanmuyiQa4
F.3d at 1356.

The Court reviews bid protests under the standards set owt Wdiministrative
Procedure Act (APA), 5 U.S.C § 70&ee28 U.S.C. § 1491(b)(4). Under the APA, the
Court will set aside the agersydecision if it is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with lavBanknote Corpof Am., Inc. v.
United States365 F.3d 1345, 13591 (Fed. Cir. 2004) (citing Advanced Data Concepts,
Inc. v. United State216 F.3d 1054, 10598 (Fed. Cir. 2000)). A sole source contiact
subjectto judicial reliefif (1) the award lacked a rational basis; or (2) the procurement
process involved a violation of a statute, regulatjaor procedure. Emery Worldwide
Airlines v. United States264 F.3d 1071, 1086 (Fed. Cir. 2000he protestealsomust
establishprejudiceby showing there is a substantial chance it would hageived the
contract if notfor the errors in the procurement proceBannum 404 F.3d at 1353lf a
proteste succeeds in establishing prejudicial error, the court may dhentelief it
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consides proper, including declaratory and injunctive relief. 28.0.8 1491(b)(2);
Lumetra v. United State84 Fed. Cl. 542, 549 (2008).

C. Award of Sole Source Contract to Alaska Structures

CIFR argues that thé&overnmentviolated the Competition in Contracting Act
(CICA) by failing to consider other sources besides AKSCA requires with certain
exceptionsthat thehead of an agency conducting a procurenoémiroperty or services
“obtain full and open competitidn 10 U.S.C. § 2304(aFAR 6.101. Subsection (c) of
the statute provides for exceptions from the competiteaquirement, including when
“the agency’s need for the property or services is of such arualnaed compelling
urgency that the United States would be seriously injuredssitfeeagency is permitted
to limit the number of sources from which sblicits bids or proposafls. § 2304(c)(2).
However, #en whenan agency limits the number of sources because of unusual and
compelling urgencyCICA requires the agendyp “request offers from as many potential
sources as is practicable under the circumstances.” 8 238é@)alsoFAR 6.302
2(c)(2) CICA requires that any justificatiomor a sole source awarthclude “a
determination that the anticipated cost will be fair ezmkonable.” § 2304(f)(3)(Cee
alsoFAR 6.3032(b)(7).

In the present case, the Court does quesbn that the Government’s need for
shelter systems in Afghanistamas ofan unusual and compelling urgencyet, the
Government'scontracting officials were aware that there were other provideshealfer
systems The J&A stated thaf o]ther sources can provide bare base systen8R
268) See alsarr. Oral Arg., June 20, 2011, a8 (Defendant’s counsel acknowledged
“it is certainly viable from this record that these contractingcef8 were well aware of
other tent providers.”) By April 2, 2011, one day after becoming awftbke shelter
system requirementhe Government alreadifad soliciteda pricequotation from AKS.
There is no explanatiom the Administrative Record of why the Government could not
have contacteather shelter systemmanufacturergust as quickly. A 26-day period
between notice of the requirement and contract award would dfémeled an ample
opportunity to obtain price quotatisrfrom other sourcesAlthough theGovernment
states in theJ&A that contracting officia$ @ntacted DLA, GSA, and ADS, the
distributor of AKSproducts,there is no evidence in the Administrative Recactually
showingthat these contacts were made. Even more importantly, there igleaaa/that
the Government contacted CIFR, API, or any other shelter systepliesuto obtain
competitive price quotations. The failure to take theg®ns violatedherequirement in
10 U.S.C. § 2304(e) and FAR 6.32&)(2) that the Government request offers from as
many sources as practicable

Further, the sole source award to AKS lacked justificatiblecause the
Government'sontracting officials failed to determine that tentractprice was fair and
reasonable Although Captain Dewhurst certified on April 22011in the J&A that the
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price was‘fair and reasonableand satedthat “prices for this equipment are known from
public sources through current price lists, catalogs and adredids,” (AR 268), TSgt
Obermiller askedAKS’s Jimmy White on April 27, 2011if AKS hada published price
list for its produck. (AR 273.) TSgt Obermiller did not request this information from
AKS until after the price reasonableness already had been certified in the J& A and the
contract award document had been sent to AKS for signature. The conclusion is
inescapable that the Government had no real concern abopti¢keit would pay to
AKS, and simply was attempting to pad its file with supporting price datehe T
Governmentdid not even request or review any price information al&l from other
shelter system suppliers.

CIFR was prejudiced by the Government's procurement errors. If given an
opportunity, CIFR would have submitted a proposal for the shgfstem procureent.
CIFR asserts that it had the suppl@shando provide sixteetvare bassheltersystems.
(Compl. Braoke Declaration § 8.)n fact, the Government previously had award#ter
shelter system contracts to CIFR on solicitations designaté&orasd name or equdl
seeking AKSproducts or their equivalentdd. 1 3, Ex. 2. CIFR also statethat it could
have provided thehelter systems at a lower pride.. 1 67. The Court finds that, if the
Government had complied with 10 U.S.C. § 2304(e)fehi 6.3022(c)(2), CIFRwould
have submitted a proposal for the shelter system procurementyand have had a
substantial chance of receiving the contract award.

D. Delay in Postindhe J&A

CIFR also argues that the Governmemtted arbitrarily and gaiciously by
waiting until after contract performanc® postthe J&A on www.fedbizoppgov to
avoid apossible bidprotest Defendant’scounsel conceded at oral argument that if the
contracting officials waited to post the J&A in order to evadderevit would be
inappropriate:

THE COURT: Mr. Hoffman, would you agree with me that if there were
any gamesmanship with the posting of the J&A even thouglad less
than 30 days, do you think that would be inappropriate?

MR. HOFFMAN: Your Honor, | think that if there was gamesmanship
with the posting of the J&Aand it was proven that it was tothat it was

meant in order to ensure delivery and evade review, ey | would think
that that probably would fall under would be inappropriate.

(Tr. Oral Arg., June 20, 2011, at 45.)

The Court finds from the Administrative Record that t®vernment's
contracting fficials intentionally waited until they knew the contract was almost fully
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performed beforg@osing the J&A. On May 3,2011, AKS’slogistics company]| . . . ]
provided LCDR Morris and TSd@dbemiller with flight shipping datashowingthatmost
of theshelter systems would arrive in Afghanistan on Mag2@L1 (AR 329) On May
4,2011,the day of thel&A posting,[ . . . ] informed LCDR Morris and TSgt Obermiller
that the trucks with the materials were on their way to the airpoflight build up. (AR
336) LCDR Morrisindicatal that the delay until the day before the actual shipmeast
for the purpose of avoiding a bigrotest. After API notified the Government thét
would protest the procurementCDR Morris stated in an -enail “I thought you guys
would wait until the 29th day to post this.” (AR 343he followingday, LCDR Morris
sent ane-mail encouraging KS to ship the remining shelter systemsmmediately,
stating ‘[r]ecent events dictate the importance of getéilhgnaterial flowing out of NM
as soon as possible(AR 347) By the time work was stopped due to the filing of a bid
protest,AKS had shipped 89 of 96 tenésd all 96 environmental control units(AR
349)

The law permits an agency to post the public notice of a soleesaward made
because of unusual or compelling urgenathin 30 days aftecontract award. 10 U.S.C.
§ 2304(1)(1)(B); FAR 6.305(b).In deciding vhento post a J&A, the agency should not
intentionally delay the posting, as it did here, as a means mfliag potential bid
protests. FAR 1.102(c) requires government officials tacdhduct business with
integrity, fairness, and openngsand to thereby “[maintain] the public’s trust.This
provision comesnto playin determining the reasonableness of government aafh@m
procuring officials engage in gamesmanship to avoid any review of proper sole
source awardIn other circumtances, the application of FAR 1.1Qg) to sustain a bid
protest may be debatabl&eeCastleRose, Inc. v. United State¥o. 11-163C, 2011 WL
255087, at *1415 (Fed. CI. June 23, 201EETFE Restoration Co., LLC v. United States
86 Fed. Cl. 226, 2338 (2009);Info. Scis.Corp. v. United States85 Fed. Cl. 195, 202
(2008). However, as a basic tenet of #&R acquisition system, the Court is not
inclined to ignoreprinciples ofintegrity, fairness, and openness where tiesctly appy
to government actions. The Court finds that, even though the gostithe J&A
technically was within the 3@ay period allowed byFAR 6.305(b) the conduct
complained of was arbitrary and capricious, and cannot be condoreg reputable
procurement system.

Conclusion

For the foregoing reasons, Plaintiff's motion for judgment on draim@strative
record is GRANTED. The Government violated 10 U.S.@2384(e) and FAR 6.302
2(c)(2) by failing to request as many offers as is practicabtéer the circumstances.
The Government’s conduct in delaying the posting of the J&Aavoid possible bid
protests was arbitrary and capriciol3efendant’s motion to dismiss, or the alternative
for judgment on the administrative recorsl DENIED, and Defendartintervenor’s
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motion for judgmenton the administrative record BENIED. The clerk is requested to
enterthis declaratory judgment for Plaintiff. No costs.

On or before July 152011, counsel for the parties shall carefully review this
opinion for any competitionsensitive, proprietary, confidential or other protected
information, and submit to the Court proposed redactiotisiscopinion, if any, before it
is released for publication. Counsel are requested to minimize¢heested redactions
so that the Court may publish as much of the decision as possible

IT IS SO ORDERED.
s/ Thomas C. Wheeler

THOMAS C. WHEELER
Judge
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