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Motion to Dismiss for Lack of Jurisdiction,
RCFC 12(b)(1);

Motion to Dismiss for Failure to State a
Claim, RCFC 12(b)(6).
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James M. Morris, Morris & Morris, P.S.C., Lexington, Kentucky, Counsel for Plaintiffs.

David A. Harrington, United States Department of Justice, Civil Division, Washington, D.C.,
Counsel for Defendant.

MEMORANDUM OPINION AND ORDER

BRADEN, Judge.

RELEVANT FACTUAL BACKGROUND .!

Kenney Orthopedic LLC (*Kenney Orthopedic”) provides prosthetic and orthotic
devicesand services Compl. 1 23. On August 15, 2006Kenney Orthopedientered into
Contract No. V2490011 ¢he “August 15, 2006 Contract'\ith the Department of Veterans

! The relevant facts are derived frdpmintiffs’ August 5, 2011 Complaint (“Compl.”)
and Exhibits AD attached thereto, as well as two prior decisions of this court in related cases,
Kenney Orthopedic, LL&. United States83 Fed. Cl. 35 (2008) Kenney 1) and Kenney
Orthopedic, LLCv. United States88 Fed. Cl. 688 (2009) Kenney IT).
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Affairs (“VA”), to supplyprosthetic anarthotic devices andervices to the VA Medical Center
in Lexington, Kentucky.See Kenney IB8 Fed. Cl. at 69%kee alsacCompl., Ex. A at 1.

Thereaftera dispute arose between Kenney Orthopealitthe VA regarding the August
15, 2006Contract. SeeKenney ] 83 Fed. CI. at 3@1; Kenney 1] 88 Fed. Cl. at 6995. The
VA assertedhat KenneyOrthopedic’sperformancelid notcomply with the specifications of the
August 15, 2006 ContracGee Kenney |B8 Fed. Cl. at 691-9Kenney Orthopedimaintained
tha the VA’'s view was unsupported, requested that an independent party investigate
situation demanded an acknowledgnt of the VA’s efforts to defame it, and alleged that the
VA violated the August 15, 2006 Contractld. at 69395. On October 23, 2007, the VA
terminated the August 15, 20@Bontract for causepursuant to FAR 52.212(m), because
Kenney Orthopedic had failed to respond to an August 29, 2007 “cure ndticaf’695.

On January 2, 2008, Kenney Orthopedic filed suit in the UrStates Court of Federal
Claimsalleging one breach of contract claim and three tort claffeeKenney ] 83 Fed. Cl. at
41; see alsaCompl., Ex. A at 1 On August 7, 2008, the three tort claims were dismissed for
lack of jurisdiction and the breach abrdract claim was dismissed, withqutejudice because
Plaintiffs had not yet satisfied the Contract Disputes Act’s jurisdictionatguesite that Kenney
Orthopedic submia certified claim to the Contracting OfficéCO”) before bringhg suit in the
United States Court of Federal Claim$&eeKenney ] 83 Fed. Cl. at 46. On August 28, 2008
Kenney Orthopedic filed a sum Kentucky state courbasedon the same underlying dispute
against four VA employees, includilds. Peggy Allawat. Compl., BEXA at 1. That casevas
removed to the United States District Court for the Eastern District of Kgntut October 1,
2008 and the United States was substituted as a defendant for all of the VA empéxpegs
Ms. Allawat,on October 14, 2009. CompEx. A at }2; see alscCompl. 3.

On January 16, 2009, Kenney Orthopedic filed a second Complaint in the United States
Court of Federal Claims, this time alleging claims for breach of contrattbeeach of the
implied covenant of good faith and fair dealin§eeKenney ] 88 Fed. CI. at 696. On August
17, 2009, the court issued a Memorandum Opinion and Order determining that: Kenney
Orthopedic’sclaims were not barred by th@agite of limitationsthe court had jurisdiction over
Kenney Orthopedic’s breach of the implied covenant of good faith and fair dealing afed
the January 16, 200€omplaint stated a claim for which relief could be grantiet.at 70102,
704-05.

To resolve thse lawsuits the United States and Kenneérthopedic engaged in
settlement negotiationgsulting in aMay 31, 2011Settlement AgreementSeeCompl., Ex. A
(“Settlement Agreement”) Pursuant to the terms of thgettlement AgreementiKenney
Orthopedicagreed to dismiss all outstanding claiagainst theGovernment, including any
political subdivisions, officers, agents, or employees. Compl., Ex. A-4at & exchange,
Kenney Orthopediceceived &200,000 monetarpayment, togethewith other guaranteeset
forth in an Addendum to th&ettlementAgreement. Compl., Ex. A at 213-14 (‘Addendum).
Thereunderthe VA agreed to (1) add KenneyOrthopedicto “its list of contract vendors for
prosthetics at the xéngton VA Medical Centet within 10 days of execution of thgettlement
Agreementbr on June 1, 2011vhichever was later(2) treat KenneyOrthopedic‘in the same
fashion as other similarly situatedfedfors in the solicitation for any future ¢oact!” and (3)



“designate a Contracting Officer§sic] Technical Representa (COTR), other than[Ms.]
Peggy Allawat, [as the VA contadir future interactionwith [Kenney Orthopedic] Compl.,
Ex. Aat13.

On June 3, 201XKenney landKenney llweredismissed, with prejudice, following the
parties’ execution ofthe Settlement Agreement. See Stipulation of Dismissal,Kenney
Orthopedic, LLCv. United StatesNo. 09-38C, (Fed. Cl. June 3, 2011), ECF No. 86.

On June 16, 2011, a VA staff meeting was held that was attended by Ms. Allawat, Mr.
Rick Sprinkles, an Orthotist, and Mr. Kukt Keeton, a Certified OrthotistSeeCompl.Exs.B
(affidavit of Mr. Sprinkles), C (affidavit of Mr. Keeton)Theseaffidavits attest thatatthe June
16, 2011meeting,Ms. Allawat statedthat “only prosthetigpatients who [had] an existing history
of care” with KenneyOrthopediccould usats services. Compl., Ex B; see alsdcCompl., Ex C.
In addition Ms. Allawat expresseder view thatthe nextVA solicitation for bidsshould be
stated ina manner thatvould be unfavorable to Kenney Orthopedic and favorabteo other
vendors. Compl., Exs. B-C. Ms. Allawat, however, also madgear that onlya new listof
vendors, that included Kenney Orthopedic, should be insi@ clinic Compl., Exs. B-C.

On July 11, 2011Ms. Dawn Greend.owry, the VISN 9 Prosthetic Managfr the VA,
senta memorandum to the Lexington, Kentudksosthetic Staftlirectingthemto treat Kenney
Orthopedic asif it were a prostheticontract providefor the near futureand advisinghe VA
staff not totell patients that only patients with a prior relationship with Kenndliapedic could
use its services.Compl., Ex. D. This Memaandumalso designated/r. JasonHurt as the
contactpersorfor anyfutureissues involving<enney Orthopedic Compl., ExD.

Il. PROCEDURAL HISTORY .

On August 5, 2011, Kenney Orthopetlled a thirdComplaintin the United States Court
of Federal Claimsalleging that the Governmentbreached the Settlement Agreement by
“intentionally diverting patients from KenngyrestrictingVA patientsfrom being able to latain
Kenney Orthopedis services and failing to add Kenney Orthopedith® VA's list of contract
vendors,within the required time frameCompl. 1 1611, 15 (allegations regarding failure to
add Kenney Orthopedic to list of contract vendosBe alsoCompl. ] 2632 (“breach of
contract claim”) In addition, the August 5, 2011 Complaint a#éeghat the VA breached the
implied covenant ofjood faith and fair dealingtentionallyby diverting VA patients away from
Kenrey Orthopedicand interfering withKenney Orthopedits ability to providethe services
Compl.1933-43(“good faith and fair dealing claim”)

The August 5, 2011 Compldinalso alleges thatthe Government made
misrepreserdtionsto Plaintiffs “with regard to certain actions on the part of the United States,
and certain protections that would be afforded Plairitiffisever intended to comply with the
terms. . .in the Settlement Agreemerit and “misrepresented facts andithheld vital
information from the Plaintiffs.” Compl. § 43, 46, 50 Kenney Orthopedicelied on these
misrepresentationt® its detriment and, but for tse misrepresentations, would not have agreed
to execute the Settlement Agreeme@ompl. 11 4453 (“misrepresentation in the inducement
claim”).



On October 4, 2011, the Governmdited a Partial Motion To DismisgThe August 5,
2011 ComplairjtFor Lack Of Jurisdiction And Failure To StateGlaim (“Gov’'t Mot.”), as to
themisrepresentation in the inducement and good faith and fair dealing claims.

On October 19, 2011, Plaintiffs filed a Motion For Temporary Restraining Order,
togetherwith three attachments an affidavit by Mr. Kenneyan afficavit by Mr. Robert O.
Williams, a VA patient;and a proposed temporary restraining ord€m October 21, 2011,
Plaintiffs filed a Motion To Expedite Briefing Schedule And For Hearingh regard tothe
October 19, 2011 Motion For Temporary Restraining Order. On October 28, 2011, the
Government filed a Response To The Motion For Temporary Restraining @deDctober 31,
2011, Plaintiffs fled a Reply. On November 1, 2011, the court issued an Order denying
Plaintiffs’ October 19, 2011 Motion For Tempoy Restraining Order.

On Novemler 4, 2011 Plaintiffs filed a Respons@o The Government’s Partial Motion
To Dismiss(“Pl. Resp.”) On November 21, 2011, the Governméiegd a Reply (“Gov'’t

Reply”).
. DISCUSSION.
A. Jurisdiction.

The jurisdiction of the United States Court of Federal Claims is established byadker T
Act. See28 U.S.C. 8 14912006). The Tucker Act authorizes the court “to render judgment
upon any claim against the United States founded either upon the Constitution, or any Act of
Congress or any regulation of an executive department, or upon any express or ¢conliact
with the United States, or for liquidated or unliquidated damamgeases not sounding in tdtt
28 U.S.C. § 1491(a)(Xemphasis added)The Tucker Act, however, is “a jurisdictional statute;
it does not create any substantive right enforceable against the United Statesriey
damages.. . [T]he Act merely confers jurisdiction updthe United States Court of Federal
Claims] whenever he substantive right exists.'United Statew. Testan 424 U.S. 392, 398
(1976). Therefore, a plaintiff must identify and plead an independent contractuabmsltap,
constitutional provision, federal statute, or executive agency regulation thatdgzroui
substantive right to money damag&eeFisherv. United States402 F.3d 1167, 1172 (Fedir.
2005) (en banc) (“The Tucker Act itself does not create a substantive cause ofiacirdey to
come within the jurisdictional reach and the waiver of the Tucker Act, a plamist identify a
separate source of substantive law that creates the right to money damagkes.turden of
establishing jurisdiction falls on the plaintiffSeeFW/PBS, Incv. Dallas, 493 U.S. 215, 231
(1990) (holding thatthe burden is on the plaintiff to allege facts sufficient to establish
jurisdiction);see alsdRCFC 12(b)(1).

The court has determined that the August 5, 2011 Complaint properly invoked the court’s
jurisdiction as taCount I, alleging breach of contradims and Count Il, alleging breach of
the implied covenant of good faith and fair dealing/hether the court has jurisdiction over
Count Il alleginga misrepresentation in the inducemelaimis discussed below.



B. Standing.

The United StateSupreme Court has held that “the question of standing is whether the
litigant is entitled to have the court decide the merits of the dispute or of particuaes.is
Warthv. Seldin 422 U.S. 490, 498 (1975). Standing must be determined “as of the
commacement of suit.” Rothe Dev. Corpv. Dep’t of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking federal jurisdiction bears the burden of establishing stai@keg.
Lujanv. Defenders of Wildlife504 U.S. 555, 56681 (1992). Specifically;a plaintiff must
show [that] it has suffered an ‘injury in fact’ that is . . . concrete and particedaaizd . . . actual
or imminent, not conjectural or hypothetical; . . . the injury is fairly traceableetcltilenged
action of the defendant; and . . . it is likely, as opposed to merely speculative, ihairheill
be redressed by a favorable decisioiirfiends of the Earth, Inoz. Laidlaw Envtl. Serv., Ing.

528 U.S. 167, 180-81 (2000) (citations omitted).

The August 5, 2011 Complaint alleges that Plaintiffs have suffered an “injugcth f
that is concrete and particularized, traceable to the VA’s actions in implem#witeyms of the
Settlement Agreement, and redressable by a favorable dec&egGompl. 1] 3032, 34, 3839,
4243, 5153. Accordingly, Plaintiffs havstanding to seek an adjudicationtio¢ claims alleged
in the August 5, 2011 Complaint.

C. Whether Plaintiffs’ Misrepresentation In The Inducement Claim Satisfies
The Particularity Requirement Of RCFC 9(b) Or Shoud Be Dismissed
Pursuant To RCFC 12(b)(2).

1. The Government’s Argument.

The Governmentairgues thatCount Il alleging a claim fomisrepresentationn the
inducementmust be dismissed, because it is not plead wiifiicient detail asrequired by
RCFC 9b).> Gov't Mot. at 67. In additionthis claim should be dismissedursuant to RCFC
12(b)(1), becauseahe court does not hawubject matter jurisdictionnder the Tucker Act, 28
U.S.C. § 1491(a)(1), to adjudicataims“sounding in tort” anca claimfor misrepresentation in
the inducement sounds in tort. Gov’'t Mot. at 5-6.

2. Plaintiff s’ Response.
Plaintiffs respondthat the plading requirements of RCFC 9(bave been mebecausge

“[w]lhen read in its totality, the [August 5, 201Cpmplaint sets forth with detailed particularity
the elements of common law fraud[.]” Pl. Resp. at 5 (citing Compl. {1 14, 5,114, 40, 42,

2 Rule 9(b)of the United States Court of Federal Claimguiresa plaintiff to “state with
particularity the circumstances constituting fraud or mistake.” RCFC 9(blaifk of fraud
may not merely state that a party failed to disclose a piece of informlatibmust specifically
delineate the wrongdoingSee Exegen Corpyv. WalkMart Stores, InG.575 F.3d 1312, 1&27
(Fed. Cir. 2009) (“A pleading that simply avers the substantive elements of ai@euonduct,
without setting forth the particularized factual bases for the allegation, dbvesatisfy Rule

9(b).").



44; Compl., Exs. AD). If the court, however, requires greater particularity, Plairgtisuld be
afforded the opportunityotamend theéAugust 5, 2011Complaint to provide more detail. PlI.
Resp. at 6.

In addition, Plaintiffs respondthat the United States Court of Federal Clairhgs
jurisdiction to adjudicatea claim formisrepresentation in theducementif the claimis based
onanundelying contractj.e., the Settlement greement. Therefore, the Governmeésitreliance
on cases where there wasuralerlying Governmergontractis misplaced Pl. Resp. at 4-5.

3. The Government’s Reply.

The Governmenteplies that 28 U.S.C. 81503 and 82508 authorize the court to
adjudicatefraud counterlaims brought bythe United States Gov't Reply at 2. Theommon
law fraud claimin this case, however, is allegadainstthe United StatesGov't Replyat 2 In
addition, snce Plaintiffs haveconceded thaheir claim for misrepresentation in the inducement
sounds in tortthe claimshouldbe dismissed Gov't Reply at 2.

4. The Court’s Resolution

a. Plaintiffs’ Misrepresentation In The Inducement Claim Fails
To Satisfy The PleadingRequirementsOf RCFC 9(b).

Rule 9(b) of the United States Court of Federal Clasteates that[i] n alleging fraud or
mistake, a party must state with particularity the circumstances constitutingdirandtake.
Malice, intent, knowledge, and other conditions of a person’s mind may be allaysdiye
RCFC 4b). The purposeof this rule is to ensurethat fraud is not claned without a factual
basis andhotice tothe defendanbf the basis for the claimSeeln re BP Lubricants USA Inc.

637 F.3d 1307, 1310 (Fed. Cir. 2011) (“The Rule acts as a safety valve to assure that only viable
claims allegig fraud . . . are allowed to proceed . . prevent[ing]relators [from] using
discovery as a fishing expedition.’9ee also Kearnss. Ford Motor Co, 567 F.3d 1120, 1125

(9th Cir. 2009) (“Rule 9(b) serves three purposes: (1) to provide defendants with adequate
notice[;] (2) to protect those whose reputation would bemed;] and (3) to ‘prohibit [ ]
plaintiff[s] from unilaterally imposing . .enormous social and economic costs absent some
factual basis’ (quoting In re Stac Elecs. Sec. Litj39 F.3d 1399, 1405 (9th Cir. 1996))).

Therefore, he “heightened pleading standardf RCFC 9(b)requires thata plaintiff
explain in detail the facts giving rise acclaim. SeeJuniper Networks, Inoz. Shipley 643 F.3d
1346, 1350 (Fed. Cir. 2011)A pleading that simply avers the substantive elementsvithout
setting foth the particularized factual bases for the allegation, does not satisfy Rufe Sge
Exergen Corpyv. WalkMart Stores, InG.575 F.3d 13121326-27(Fed. Cir. 2009). Therefore,
“Rule 9(b) requires that the pleadings contain explicit ratt@n implied expression of the
circumstances constituting fratid.ld. at 1327. In addition, “Rule 9(b) requires identification of
the specific who, what, when, where, and how of the material misrepresenfatioial.
Although “knowledge’ and ‘inteti may be averred generally . . . the pleadings [must] allege
sufficient underlying facts from which a court may reasonably infer thattg peted with the
requisite state of mind.1d.



TheAugust 5, 201Lomplaint and Ehibits A-D attached thete, containlittle, if any, of
the requiredarticularity As such, neither the Government rloe court isable to ascertain the
basis for the misrepresentation claateged in the August 5, 2011 ComplainSpecifically,
paragraphsl9, 2325, 31, 40, and 2 of the August 5, 2011 Complaint bear reation to
whether any misrepresentation was made. Compl9f®325, 31, 40, 42.The same can be
said forPlaintiffs’ Exhibits B and Cthat only discussevents occurring at a VA staff meeting
after the Settlement Agreement was sigratd contaimo evidence from which an inference
can be drawn abowny misrepresentations made before the Settlement Agreement was signed.
Compl.,Exs. BC3

Paragraphd6, 2122, 45, 47, and 480 of the August 5, 201Complaintmay be read to
allege that the Government made misrepresentations as to unsptgfsednd unspecified
promises anassuranceprior to the signing of theedtlementAgreement.Compl. 11 1621-22,
45, 47, 4950. These paragraphfowever,do not contairany particularizedinformation as to
the“who, what, when, where, and how of the matemarepresentatidn]” See Exergen Corp.
575 F.3cdat 1327.

Likewise paragraphs 14, 18, 22, and 4550 of the August 5, 201Complaintmay be
read to allege thathe Governmentmisrepresented stintert to comply with the 8ttlement
Agreement in the first placeCompl. 1 14, 18, 202, 4550. Such anisrepresentatiors an
actionable clainunder the common lawSeeRESTATEMENT (SECOND) OF CONTRACTS 8§ 171(2)
cmt. b(1981)(“If . . . [a] promise is made with the intention of not performing it, this implied
assertion is false and is a misrepresentatioREEFTATEMENT (SECOND) OF TORTSS8 530() cmt.
€ (1977)(“The rule stated 8 530] finds common application when the maker misrepresents
his intentionto perform an agreement made with the recipientNgitherthe August 5, 2011
Complaintnor the attached Exhibithowever recite anyfacts from which the cournhay infer
intent on the part of the Governmenit to comply with the Settlement Agreemantthe time
the Governmenénteredinto it. SeeExergen Corp.575 F.3d at 1327 (“Although ‘knowledge’
and ‘intent’” may be averred geadly, our precedent . . . requires that the pleadings allege
sufficient underlying facts from which a court may reasonably infer thattg peted with the
requisite state of mind.”)Instead Plaintiffs rely on suchbald claimsas are alleged in Paragta
46 of the August 5, 2011 Complaint that “the United States never intended to comply with the
terms . . . [of] the Settlement Agreemériiut this isprecisely the type afinsupportedyeneral
statement®RCFC9(b) was issued to correcCompl.  46.

For these reason$laintiffs areorderedto amendtheir August 5, 2011 Gmplaint to
clarify the specific basis for this misrepresentation in the inducement clainSee Jana,
Inc. v. United States41 Fed. Cl. 735741 (1998)“[T]he remedy for failure to allege fraud with
the particularity required by Rule 9(b), generally, is an order requiringcpiarity, not
dismissal. Dismissal generally is gndéed only when a . . . complainant fails to amend following
the objection.”).

3 To the contrary, the Lexington Prosthetic Staffpears to have been directex
implement the terms of the Settlement Agreem&seCompl., Ex. D.



b. The Court Does Not Reach The Issue Of Whether The
Plaintiff s* Misrepresentation In The Inducement Claimin The
August 5, 2011 Complaint Should Be Dismissed Pursuant To
RCFC 12(b(1).

A challenge to the United States Court of Federal Jaigeneral mwer to adjudicate in
specfic areas of substantive law . .is properly rased by a [Rule] 12(b)(1) motionl.]
Palmerv. United States168 F.3d 1310, 1313 (Fe@ir. 1999);see alsdRCFC 12(b)(1) (“Every
defensdo a claim for relief in any pleling mustbe asserted ithe responsive pleading if one is
required. But a party may ass#re following defenses by motion: (1) lack sibjectmatter
jurisdictior.]”). In determiningwhether to dismisa complaintfor lack of subjecimatter
jurisdiction, the court is “obligated to assume all factual allegations to be true and tcatiraw
reasonable inferences in plaintiff's favortienkev. United States60 F.3d795, 797(Fed. Cir.
1995). Nonetheless, the plaintifstill bears the burden of establishifpgrisdiction by a
preponderance of the evidencBee Reynolds. Army & Air Force Exch. Serv846 F.2d 746,
748 (Fed.Cir. 1988) (“[O]nce the [trial] court's subject matter jdiition [is] put in
qguestion . . . [the plaintiff] bears the burden of tablishing subject matter jurisdiction by a
preponderance of the evidence.”).

As the Government points out, the United States Court of Federal Claims gedeesl|
not have jurisdiction over tort claimsSee28 U.S.C. 8§ 1491see also Aetna Cas. & Sur.
Co.v. United States655 F.2d 1047, 1059 (Ct. Cl. 1981) (“Tort claims, of course, are expressly
beyond our Tucker Act jurisdiction.”)in Awadv. United States301 F.3d 1367, 1372 (Fed. Cir.
2002), however, the United States Court of Appeals for the Federal Circuit held‘thatahuse
of action is ultimately one arising in contract, [a tort claim arising thereurgdprpperly within
the exclusive jurisdiction of the Court of Federal Claims[32e alsoL’Enfant Plaza Props.,
Inc. v. United States645 F.2d 886, 892 (Ct. Cl. 198(stating that[f]lor this principle to apply,
there must be a ‘tortious’ breach of contract rather than a tort independeatoointract.”) “It
is not sufficient to argue . . . that the alleged tortious conduct is ‘related’ in so@lgeense to
the contractual relationship between the partiésEnfant Plaza Props.645 F.2d at 892.

Regarding claims for misrepresentatiin the inducementhe United States Court of
Claims has observetiat “[w]e have frequently allowed recovery to claimants alleging that they
entered into a contract in reliance on government misrepresentationpratitsard state.Fla.
Keys Aquedtt Auth.v. United States231 Ct. Cl. 911, 911 (Ct. Cl. 1982%ee alsoGregory
Lumber Cov. United States9 Cl. Ct. 503, 526 (1986) (holding that, if the cause of action itself
does not solely sound in tort, then “[flor purposes of our analysis . . . a tortious breachaaftcontr
styled as a misrepresentation in theucementbefore the contract is formgilkigned) doesot
fall outside of this court’s Tucker Act jurisdiction”)lhe United States Court of Federal Claims,
however, has found some claims for misrepresentation in the inducement aréaitog c
independent of a contract claime., that the nsrepresentation claimdid not arise from the
breach of contract claimSee Phu Mang Phang United States87 Fed. Cl. 321, 326 (2009),
aff'd, 388 Fed. App’x 961, 963 (Fed. Cir. 2010) (rmmecedential).

Whether the court has jurisdiction to adjudectite misrepresentatiom the inducement
claim alleged in the August 5, 2011 Compladgpends on the precise nature of the claimed



misrepresentation. df the reasons discussed abowaintiffs failed to state the nature of the
Government’s alleged misrepresentation with sufficient specificitytffercourt to determine
whether it has jurisdiction. Therefore, resolution of the Government's Motion toid3ighe
misrepresentation in the inducement claim is stagedding Plaintiffs compliance with RCFC
9(b).

D. Whether Plaintiffs’ Good Faith And Fair Dealing Claim Should Be
Dismissed Pursuant To RCFC 12(b)(6).

1. The Government’s Argument.

The Governmenalso moves to dismis®laintiffs’ implied dutyof good faith and fair
dealingclaim, because this duty does rwweateobligations beyond the express terms of the
underlyingcontract. Gov't Mot. at #9. Plaintiffs’ clear objectiveby this allegations to create a
“right to business relationships with veterans at tlexington VAMedical Centef whereno
suchright is guaranteedy the terms of the Settlement Agreemef®ovt Mot. at 8. Instead
under theSettlement Agreementhe VA agreed to*add [Kenney Orthopedic}o its list of
contract vendors for prosthetjedut did not promisePlaintiffs a right toany current or future
busness relationshipvith any VA patients SeeCompl.,Ex. A at 13 Therefore, Plaintif
improperlyareattempting to allege a violation die covenanbf good faith and fair dealintp
expandthe scope of the Settlement Agreemantd imposaew obligations on the Government
Gov't Mot. at 8-9.

2. Plaintiffs’ Response.

Plaintiffs response doeasotaddress the @&ernment’'sargumentbutstates that the court
has jurisdiction over such a clainasit arisesunder the Settlement Agreemeiirl. Resp. at 6-10.

3. The Government’s Reply.

The Governmentepliesthat the Settlement Agreemens at issuein this case, nothe
August 15, 2006 Contract Kenney landKenney Il Gov't Reply at 45. Moreover,Plaintiffs’
“conclusory legal assertiorthat it has a contractual right to business relationships with veterans
is not supported by any provision in tBettlementAgreemen Gov't Reply at 56. Likewise
the August 5, 2011 Complaistallegaibn that Kenney Orthopediwas not placean a list of
contractvendors in aimely manneris not asufficient basis to allege breach othe dutyof
good faith and fair dealing clainbecause the Government’s promise under the Settlement
Agreement was “non-discretionary obligation. Gov’t Reply at 5.

4. The Court’s Resolution.

Dismissl, pursuant to RCFQ2(b)(6),“is appropriate when the facts asserted by the
claimant do not entitle him to a legal remedyLindsayv. United States295 F.3d 1252, 1257
(Fed. Cir. 2002). Although a complaint “attacked by a Rule 12(b)(6) motion to dismiss does no
need detailed factual allegations, a plaintiff's obligation to provide thengsoof entitlement to
relief requires more than labels and conclasjand a formulaic recitation of the elements of a



cause of action will not db Bell Atl. Corp.v. Twombly 550 U.S. 544, 555 (2007¢gitations
omitted) (internal quotation marksmitted) In order to survive a motion to dismiss, however,
the cout does not requiré heightened fact pleading of specifics, but only enough facts to state a
claim to relief that is plausible on its faceld. at 570;see alscAshcroftv. Igbal, 129 S. Ct.
1937, 195Q2009) ([O]nly a complaint that states a plausible claim for relief survives a motion
to dismiss.”). When reviewing a motion to dismiss for failure to state a clpon which relief
may be granted, the court “must accept as true all the factual allegatidins aomplaint,
and. . .indulge all reasonable inferences in favor of the -mmvant.” Sommers Oil
Co.v. United States241 F.3d 1375, 1378 (Fed. Cir. 2001) (citations omittedhe court
however,is “not bound to accept as true a legal conclusion leedi@as a faotl allegation.”
Igbal, 129 S. Ctat1950.

The duty of good faith and fair dealifigs inherent in every contract,” and “[tlhe United
States, no less than any other party, is subject to this [duti)}écision Pine & Timber,
Inc. v. United States 596 F.3d 817, 828 (Fed. CilOR0). This duty requires the partiesdt to
interfere with the other party’s performance and not to act so as to ydéstraeasonable
expectations of the other party regarding the fruits of the contra€ehtexCorp.v. United
States 395 F.3d 1283, 1304 (Fed. Cir. 2005)he obligation, however, does not “expand a
party’s contractual duties beyond those in the express contract or creeseimrgnsistent with
the contract’s provisions.’Precision Ping 596 E3d at 831. Our appellate court hatescribed
the duty of good faith and fair dealing as being violated wheGtvernment engages in “some
variation on the old ba#ndswitch.” Id. at 829. This occurs “when the subsequent government
actionis specifically designed to appropriate the benefits the other party expected to obtain
from the transaction, thereby abrogating the government’s obligations hedmrmtract.”ld.

The August 5, 2011Complaint allegesthat Plaintif6 “had valid rights to busess
relationships with [VA]patients that arose directly from the Settlement Agreement[.]” Cofinpl.
35. The Complaint further alleges that the VA interfered with this righ{y‘intentionally
diverting patients away from Kenney Orthopeti@) “instructing VA employees to refuse to
allow [Kenney Orthopedic] to provide any such seryicasd (3) “attempting to undermine, in
its entirety, the parties’ Settlement Agreement.” Compl.  37.

The August 5, 2011 Complaint, howevéaiils to identify any term in the Settlement
Agreement on which to bagkis claim. See, e.g.Compl. at § 35. The most relevant provision
is the requirement that the VA “add [Kenney] to its list of contract vendworprbsthetics at the
Lexington VA Medical Center[.]’Compl.,Ex. A at 13 This provision, however, requiresly
that Plaintif§’ namebe placed on a list of contract vendors, which the affidavits submitted by
Plaintiffs indicate was done Compl., Exs. BD. This provision does not convey any right to
Plantiff or guarantee Plaintiff is entitled to be affordadusiness relationship witany VA
patient More importantly, theSettlementAgreementprovides only that Plaintifs wereto be
“treated with respect to paymeas if [they] were a norcontract providey’ not asa contract
provider, becauseKenney Qthopedic’sformer statusas a vendor under the August 15, 2006
Contract wasiot restored. Compl., Ex. A at 18(phasis added

Assuming,arguendg that Plaintiffs could estalish a right to a contractual relationship
with VA patients, Plaintif§ still havenot proffered angvidence to suppotheir allegationghat
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the VA interfered with these rights. Exhibits B and C, for example, showPthattiffs were
allowed to provide services ¥A patientswith whom they had an existing relationshspntrary
to Plaintiffs’ assertion thathey were not allowed to provideny services. CompareCompl.,
Exs. BC, with Compl. 11 25, 37see alsacCompl. T 24 ‘(Veterans. . . are entitled to continue to
receive treatment from their provider of choice, once a relationship has $taéfiseed with
that particular providel). Moreover althoughExhibitsB and C evidenc#ls. Allawat's intent
not to allowPlaintiffs to seeany new prosthetic§A patients in the future, they do not indicate
whether any patients were actually diverted away fRdaintiffs. Thereforeon their facethese
Exhibits do notestablishthat tie VA interfered with “valid rights to business relationships
Compl. § 35 seealso Precision Ping 817 F.3d at 829‘Not all misbehavior . . breaches the
implied duty of good faith and fair dealing[.]")Finally, Exhibit D shows that MsAllawat’s
instructions as to newpatients were reversed a month latanderminingPlaintiffs’ insistence
that the Government's actions “destroy[ed] the reasonable expectatiofteedPlaintiffs]
regarding the fruits of the contractCentex Corp.395 F.3d at 1304.

In sum,the good faith and fair dealing claims allegedhe August 5, 2011 Complaint
areconclusorywithout a sufficienfactual basiso supporta plausible claimandthereforemust
bedismissedpursuant to RCFC 12(b)(6eeTwombly 550 U.S. at 555.

V. CONCLUSION.

For the foregoing reasons, the Governnmeeqittober 4, 201IMotion To Dismiss is
grantedin-part and denieth-part. The good faith and fair dealing clainm Count Il of the
August 5, 2011Complaintis dismissed. In addition Plaintiffs are ordered to amend the
misrepresentation in the inducement clamCount IIl of the August 5, 201Complairt to
comply with the particularity requirementsREFC 9(b).

IT IS SO ORDERED.
s/Susan G. Braden

SUSAN G. BRADEN
Judge
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