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David A. Harrington, United States Department of Justice, Civil Division, Washington, D.C.,
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MEMORANDUM OPINION AND ORDER
BRADEN, Judge.
l. RELEVANT FACTUAL BACKGROUND .*
Kenney Orthopedic LLC (“Kenney Orthopedic”) provides prosthetic and orthotic

devicesand services Compl. 1 23. On August 15, 2006Kenney Orthopedientered into
Contract No. V2490011 ¢he “August 15, 2006 Contract'\ith the Department of Veterans

! The relevant facts are derived frdpaintiffs’ August 5, 2011 Complaint (“Comp)
and Exhibits AD attached theret@ndPlaintiffs’ March 14, 2012 Amende@omplaint (‘Am.
Compl.”). Three prior decisions of the court in a related case also discussed relevarbdacts.
Kenney Orthopedic, LL&. United States 83 Fed. Cl. 35 (2008)“Kenney 1); Kenney
Orthopedic, LLCv.United States 88 Fed. CIl. 688 (2009) Kenney I7); and Kenney
Orthopedic, LLCv. United States103 Fed. Cl. 455 (2012)Kenney II”).
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Affairs (“VA”), to supplyprosthetic an@rthotic devices andervices to the VA Medical Center
in Lexington, Kentucky.See Kenney IB8 Fed. Cl. at 691.

Thereaftera dispute arose between Kenney Orthopeaiitthe VA regarding the August
15, 2006Contract. SeeKenney ] 83 Fed. CI. at 3@1; Kenney 1] 88 Fed. Cl. at 6995. The
VA assertedhat KenneyOrthopedic’sperformancelid notcomply with the specifications of the
August 15, 2006 ContracGee Kenney |B8 Fed. Cl. at 691-9Kenney Orthopedimaintained
that the VA’'s view was unsupported, requested that arepeddent party investigatine
situation demanded an acknowledgnt of the VA’s efforts to defame it, and alleged that the
VA violated the August 15, 2006 Contractld. at 69395. On October 23, 2007, the VA
terminated the August 15, 20@Bontract forcause pursuant to FAR 52.212(m), because
Kenney Orthopedic failed to respond to an August 29, 2007 “cure notiteat 695.

On January 2, 2008, Kenney Orthopedic filed suit in the United States Court of Federal
Claimsalleging one breach of coatit claim and three tort claimSeeKenney ] 83 Fed. Cl. at
41. On August 7, 2008, the tort claims were dismissed for lack of jurisdiction and the breach of
contract claim was dismissed, withootejudice because Plaintiffs had not yet satisfied the
jurisdictional prerequisitef a certified claim to the Contracting OfficeBeeKenney ] 83 Fed.
Cl. at 43 (citingthe Contract Disputes Act of 1978, 41 U.S.C. § 605(c)(1) (200&) codified
as amendedt 41 U.S.C. § 7103(b) (2011)). On August 28, 2008, Kenney Orthopedic filed a suit
in Kentucky state courtbasedon the same underlying dispute, against four VA employees,
including Ms. Peggy Allawat. Compl., Ex. A at 10n October 1, 2008hat casevas removed
to the United States District Court for the Eastern District of Kentuakg on October 14, 2009,
the United States was substituted as a defendant for all of Ahenvployees, except Ms.
Allawat. See Kenney. Harvey, No. 08cv-401 (E.D. Ky. Oct. 14, 2009); Compl. Bx. A at
1-2.

On January 16, 2009, Kenney Orthopedic filed a second Complaint in the United States
Court of Federal Claims, this time alleging claims for breach of contrattbeeach of the
implied covenant of good faith and fair dealin§eeKenney 1) 88 Fed. Cl. a696. On August
17, 2009, the court issued a Memorandum Opinion and Order denying the Government’s Motion
To Dismiss and determining that: Kenney Orthopeditasms were not barred by theatute of
limitations; the court had jurisdiction over Kenney Orthopedic’s breach of the implied covenant
of good faith and fair dealing clainrand the January 16, 20@omplaint stated a claim for
which relief could be grantedd. at 701-05.

To resolve thse lawsuits the United States and Kenne&3rthopedic engagd in
settlement negotiationand the parties agreed to the terms of a settlement on or about February
2, 2011(“Agreement On Terms’) Am. Compl. § 6. The parties later executedsettlement
agreement. SeeCompl., Ex. A(“Settlement Agreement”) Mr. Kenney signed the Settlement
Agreement on May 16, 2011; Mr. James M. Morris, Plaintiffs’ counsel, on May 17, 2011; and
counsel for the Government on May 27, 2011 (Mr. Carlton Sher, Assistant United States
Attorney for the Eastern District of Kentucky) and May 31, 2011 (Mr. Alan JReé,0Assistant
Director, Authorized Representative of the Attorney General, and Mr. GreggyYdes, Trial
Attorney, Commercial Litigation, Civil Division, United States Department of J)stiCompl.,

Ex. A . Pursuant to th terms of theSettlement Agreemenienney Orthopedicagreed to



dismiss all outstanding claimasgainst theGovernment, including anpolitical subdivisions,
officers, agents, or employees. Compl., Ex. A-dt 3n exchange, Kenne@rthopediceceived

a $200,000monetarypayment,togetherwith other guaranteeset forthin an Addendum to the
SettlementAgreement. Compl., Ex. A at 23-14 (‘Addendum’). Thereunderthe VA agreed
to: (1) add KenneyOrthopediao “its list of contract vendors fgrosthetics at the xéngton VA
Medical Centef within ten days of execution of th&ettlement Areemenbor on June 1, 2011
whichever was late(?2) treat Kenneyrthopedic‘in the same fashion as other similarly situated
offerors in the solicitation foany future cotract” and (3) “designate a Contracting Officers’
[sic] Technical Representa& (COTR), other tharjMs.] Peggy Allawat, [as the VA contadtjr
futureinteractionwith [Kenney Orthopedic]. Compl., Ex. A at 13.

When the VA did not add Kenney Orthopedic to its list of contract vendors for
prosthetics at the Lexington VA Medical Center byne 1, 2011, counsel conferred via
telephone anémail. Am. Compl{ 4Q Exs. L, M. The Government sought a stipulation that
the execution date of the Settlement Agreement was the date of the last pamrysognature
Plaintiffs agreedif the Government undertook immediate efforts to add Kenney Orthopedic to
the list of contract vendors. Am. ComgdEx. L. On June 3, 2011, the Government informed
Plaintiffs’ counsel that Kenney Orthopedias added to the list that would be distributed on
June 6, 2011. Am. Compl., Ex. M.

On June 3, 201XKenney landKenney llweredismissed, with prejudice, following the
parties’ execution ofthe Settlement Ageement. See Stipulation of Dismissal,Kenney
Orthopedic, LLCv. United StatesNo. 09-38C, (Fed. Cl. June 3, 2011), ECF No. 86.

On June 16, 2011, a VA staff meeting was heltended by Ms. Allawat, Mr. Rick
Sprinkles, an Orthotist, and Mr. Kukt Keeton, a Certified Orthotist. Comjiixs.B (June 27,
2011 SprinklesAff.), C June 27, 201KeetonAff.). These affidavits attest thaMs. Allawat
statedat the June 16, 2011 meeting that “only prostheditents who [had] an existing history of
care” with Kenney Orthopediccould useits services. Compl., Ex B; Compl.,, Ex C. In
addition,Ms. Allawat expressedherview thatthe nextVA solicitation for bidsshould bevorded
in a manner thawould be unfavorable to Kenney Orthopebid favorableo two othervendors.
Compl., BE»s. BC. Ms. Allawat stated however that onlya new listof vendors that included
Kenney Orthopedic, should be usedhe clinic Compl., Exs. B-C.

On July 11, 2011Ms. Dawn Greend.owry, a VA VISN 9 Prosthetic Managgesent a
memorandumto the Lexington, KentuckyProsthetic Staffdirecting them to treat Kenney
Orthopedic asif it were a prostheticontract providefor the near futurebut advisinghe VA
staff not totell patients that onlpatients with a prior relationship with Kenneytilpedic could
use its servicesCompl., Ex. D. This memaandumdesignatedMr. JasonHurt as the contact
personfor anyfutureissues involving Kenney Orthopedic. Compl., Bx.

Il. PROCEDURAL HISTORY .
On August 5, 2011Plaintiffs filed a third Complaint in the United States Court of

Federal Claims alleging that the Government breached the Settlement Agreement by:
“intentionally diverting patients from Kenney,” restricting VA patients from geible toobtain



Kenney Orthopedic’s serviceand failing to add Kenney Orthopedic to the VA’s list of contract
vendors, within the required time frame. Compl. L1015 (allegations regarding failure to
add Kenney Orthopedic to list of contract vendosBealso Compl. 1 2632 (“breach of
contract claim”). In addition, the August 5, 2011 Complaint alleged that the VA lecbdlch
implied covenant of good faith and fair dealing intentionally by diverting VAept&tiaway from
Kenney Orthopedi@and interferig with Kenney Orthopedic’s ability to provide the services.
Compl. 11 33-43 (“good faith and fair dealing claim”).

The August 5, 2011 Complaint also alleged that the Government: made
misrepresentations to Plaintiffs “with regard to certain actionderpart of the United States,
and certain protections that would be afforded Plaintiffs;” “never intended to comiplythe
terms. . .in the Settlement Agreement;” and “misrepresented facts and withheld vital
information from the Plaintiffs.” Compl. 1143, 46, 50 Kenney Orthopedic relied on these
misrepresentations to its detriment and, but for those misrepresentaiahd,net have agreed
to execute the Settlement Agreement. Compl. $934&'misrepresentation in the inducement
claim”).

On October 4, 2011, the Governmdited a PartialMotion To DismisgThe August 5,
2011 Complainft For Lack Of Jurisdiction And Failure To State @Glaim (“10/4/11 Gov't
Mot.”), as tothemisrepresentation in the inducement and good faith and fair dealing claims.

On October 19, 2011, Plaintiffs filed a Motion For Temporary Restraining Order,
togetherwith three attachments an affidavit by Mr. Kenneyan affidavit by Mr. Robert O.
Williams, a VA patient;and a proposed temporary restraining ord€m October 21, 2011,
Plaintiffs filed a Motion To Expedite Briefing Schedule And For Hearingh regard tothe
October 19, 2011 Motion For Temporary Restraining Order. On October 28, 2011, the
Government filed a Response. On October 31, 2011, Plaintiffs filed a Reply. On November 1,
2011, the court issued an Order denying Plaintiffs’ October 19, 2011 Motion For Temporary
Restraining Order.

On Novemler 4, 2011 Plaintiffs filed a Responsd@o The Government’s Partial Motion
To Dismiss On November 21, 2011, the Gwamenfiled a Reply

On February 29, 2012, the court issued a Memorandum Opinion And @&héng-in-
part and deying-in-part the Government’s October 4, 2011 Partial Motion To DisnK&ney
lll, 103 Fed. Cl. at 465The court alsalismissed thgood faith and fair dealing claim in Count
Il of the August 5, 2011 Complaiaind orderedPlaintiffs to amend the misrepresentation in the
inducement claim in Count Il of the August 5, 2011 Complaint to comply with the ydarity
requirements of RCFC(B). Id.

On March 14, 2012, Plaintiffs filed an Amended Complaint.

On April 16, 2012, the Government filedMotion To Dismiss For Lack Of Jurisdiction
And Failure To State A Clainf“4/16/12 Gov't Mot.”). On May 9,2012, Plaintiffs filed a
Responsg€“5/9/12 Pl. Resp.”) On June 4, 2012, the Government filed a Reply (“6/4/12 Gov't

Reply”).



[I. DISCUSSION.

A. Jurisdiction.

1. Whether 28 U.S.C§ 1500 Divests The United States Court Of Federal
Claims Of Jurisdiction In Light Of Plaintiffs’ Suit In Kentucky State
Court.

The Government asserts that the United States Court of Federal @iz@®sot have
jurisdiction to adjudicatéhe claimsallegedin the August 5, 2011 Complaint and the March 14,
2012 Amended Complaittecause Plaintiffs hawe pendingsuit in Kentucky state coyrbased
upon the same operative facts. 4/16/12 Gov't Mot. at2B @iting Kenney. Allawat, No. 12
Cl-1549 (filed Mar. 30, 20129nd28 U.S.C.8 1500 (2006) (“The United States Court of Federal
Claims shall not have jurisdiction of any claim for or in respect to which the pilaontiiis
assignee has pending in any other court any suit or process against the thigsdoSany
person who, at the time when the cause of action alleged in such suit or processamose, W
respect thereto, acting or professing to act, directly or indirectly undautherity of the United
States.”)) The Government concedes thatiflfs filed the state court action after filing the
Complaint in this courtout argues that “order of filing does not affect the operation of 28 U.S.C.
8 1500 to divest this Court of jurisdiction.Id. at 8 (citingUnited Statess. Tohono O’Odham
Nation, 131 S. Ct. 17231729-30 (2011)).The Government urges theurt to follow the dicta in
Tohonorather than théolding inTecon Engineers, Ine. United States 4/16/12 Gov't Mot. at
8-9, 11 seeTohonqg 131 S. Ct. al72930 (“The Teconholding is not presented in this case
because thfJnited States Court of Federal Clainagjtion here was filed after the District Court
suit.”); Tecon 343 F.2d 943 (Ct. Cl. 1965) (holding that section 1500 divests the United States
Court of Federal Clans of jurisdiction only when another suit on the same claim already is
pending in another courty. Corp.v. United States690 F.2d 1368, 1369 (Fe@ir. 1982) én
bang (adopting the precedent of the United States Court of Claims as the precedent of the
United States Court of Appeals for the Federal Circuithe Governmenalso cites to the
legislative history of section 150@s suppotihg an interpretation contrary to theeconcase
“order-offiling” rule. Id. at 1215.

Plaintiffs respond that they have sued a different defendant in state court. 5/9/12 PI.
Resp. at &. Moreover even if the courtieterming that this case involves a “claim for or in
respect to which the plaintiff . . . has pending in any other court any suit . . . against gt Unit
States”or a person acting “directly or indirectly under the authority of theddn8tates|[,]"28
U.S.C. 8§ 1500the court should follow other United States Court of Federal Claims decisions
holding thatTohonodid not overturn th&econ* order-offiling” rule. 5/9/12 Pl. Resp. at®
(citing Kaw Nation of Oklahoma. United States103 Fed. Cl. 613, 6178 (2012) (listing three
2011 United States Court of Federal Claims opinions holding thatotlder-offiling” rule
remans good law aftef ohonqg).

“[W]e look to the facts as they exist when a plaintiff filed his Claims Court comptain
determine if 8 1500 applies.Central Pines Land Cov. United StatesNo. 20125002, 2012
WL 4857001at *3 (Fed. Cir. Oct. 15, 2012%ee alsdHarbuckv. United States378 F.3d 1324,
1328 (Fed. Cir. 2004)The question of whether another claim is pendorgourposes of § 1500
is determined at the time at which the suit in the [United St@esit of FederaClaims is filed,



not the time at which the Government moves to dismiss the agt{oriérnal quotation marks
omitted) In opposition to that clear binding precedent, the Government difdes albeit from
the Supreme Court of the United States, Egislative history. The courtis required to apply
the controlling law? For these reasons, the court has determinedséwdipn 1500 does not
deprive this court of jurisdiction.

2. Whether The Tucker Act Grants The United States Court Of Federal
Claims Jurisdiction To Adjudicate Plaintiffs’ Misrepresentation In
the Inducement Claim

The jurisdiction of the United States Court of Federal Claims is established byadker T
Act. See28 U.S.C. § 149%2006). The Tucker Act authorizes the court “to render judgment
upon any claim against the United States founded either upon the Constitution, or any Act of
Congress or any regulation of an executive department, or upon any expressear aomiract
with the United States, or for liquidated or unliquidated damages in cases not soundmy in t
28 U.S.C. § 1491(a)(1)The Tucker Act, however, is “a jurisdictional statute; it does not create
any substantive right enforceable againstUWnéted States for money damages. [T]he Act
merely confers jurisdiction upofthe United States Court of Federal Claimghenever the
substantive right exists.”United Statew. Testan 424 U.S. 392, 398 (1976).Therefore, a
plaintiff must identify and plead an independent contractual relationship, constitutional
provision, federal statute, or executive agency regulation that provides a substahi to
money damagesSeeFisherv. United States402 F.3d 1167, 1172 (Fe@ir. 2005) €n bang
(“The Tucker Act itself does not create a substantive cause of action; in order to cbmehei
jurisdictional reach and the waiver of the Tucker Act, a plaintiff musttifges separate source
of substantive law that creates the right to money daniage¥he burden of establishing
jurisdiction falls on the plaintiff.SeeFW/PBS, Incv. Dallas, 493 U.S. 215, 231 (1990) (holding
that the burden is on the plaintiff to allege facts sufficient to establish jurisgictiee also
RCFC 12(b)(1).

The court has determined that the August 5, 2011 Complaint properly invoked the court’s
jurisdiction as to Count I, alleging breach of contract clairBgee Kenney 11103 Fed. Cl. at
459. The court has dismissétbunt Il, alleging a breach of the implied covenant of good faith
and fair dealing. Id. at 465. The court now turns t€ount Ill of the March 14, 2012 Amended
Complaint,alleging misepresentation in the inducement to contract.

% The court also notes that the “ordefiling” rule is consistent with statutes codifying
the inherent power of a federal court to defeat an attempt to strip it of juriadictamjudicate a
case that is properly before iee28 U.S.C.8 1651 (2006) (authorizing federal courts to issue
“all writs necessary or appropriate aid of their respective jurisdictions and agreeable to the
usages and principles of law”); 28 U.S.€.2283 (empowering a federal court to stay
proceedings in a state court where necessary in aid of the federal court’stjon3di

® The Government notes that the March 14, 2012 Amended Complaint reasserts every
claim in the August 5, 2011 Complaint, including Count Il. 4/16/12 Gov't Mot. a2523
Plaintiffs amended their pleading pursuant to Rule 15(a)(2) of the Rules of the Stated
Court of Federal Claims, which permits amendments “only with the opposing spantyten
consent or the court’s leave.” Kenney ll| the court granted Plaintiffs leave to amend only the



Although the court’s jurisdiction under the Tucker Act is limited to “cases not sounding
in tort[,]” this limitation does not exclude all claims of misrepresentation in thecérdent. See
Fla. Keys Aqueduct Auth.. United States231 Ct. Cl. 911, 911 (Ct. Cl. 198Z)We have
frequently allowed recovery to claimants alleging that they entered intot@cbin reliance on
government misrepresentations at its preaward stase€)also Gregory Lumber Ce. United
States9 CI. Ct. 503, 526 (1986) (holding that, if the cause of action itself does not solely sound
in tort, then “[flor purposes of our analysis . . . a tortious breach of contract stylad as
misrepresentation in theducementbefore the contract is formally signed) doesfall outside
of this court’s Tucker Act jurisdiction”j. The March 14, 2012 Amended Complaitieges that
Plaintiffs were induced toenter the Settlement Agreemenby representations thathe
Government would!preclud[e] [Ms.] Allawat from interfeiing with [Kenney Orthopedics’]
treatment of patients, prompt[ly] enforce[]” the February 2, 20@fe@émenOn Terms, and treat
Kenney Orthopedicsimilarly to other VA treatment providersAm. Compl. 1 8. The March
14, 2012 Amended Complaiatso allegethat the VA “never intendeatcomply with the terms
and conditions set forth in the original agreement reached on February 2, 2011 . . . [dr¢with t
express terms and conditions of the final Settlement Agreement[.]” Am. CHrBplsee also
RESTATEMENT (SECOND) OF CONTRACTS 8§ 159 cmt. d (1981()'[A]n assertion as to one’s opinion
or intention, including an intention to perform a promise, is a misrepresentation ibtbeost
mind is other than as assertgd.Because Count Il of the March 14, 2012 Amended Complaint
alleges thathe Government made representatidm inducethem to enter into the Settlement
Agreement,a moneymandating contracthe court has jurisdiction to adjudicate theerits of
that claim.

“misrepresentation in the inducement claim in Count lithef August 5, 2011 Complajtjt

103 Fed. Cl. at 465. The Government’s motion asks the court to strike the amended complaint.
4/16/12 Gov't Mot. at 27. Pursuant to Rule 12(f)(1) of the Rules of the United States Court of
Federal Claims, the Government’s motion is graitepart and denieth-part; the court strikes

from the March 14, 2012 Amended Complaint Counts Il and Ill (paragrap#s)38f the
August 5, 2011 ComplaintSeeRCFC 12(f) (authorizing the court to strike from a pleading “any
redundant, immaterial, impertinent, or scandalous matter”).

* Of course, the United States Court of Federal Claims does not have jurisdiction to
adjudicate amisrepesentation in thenducementclaim against the United States in all
circumstances.SeePhu Mang Phang. United States87 Fed.Cl. 321, 326 (2009)aff'd, 388
Fed. Appx. 961, 963 (FedCir. 2010) (norprecedential) But the claim inPhu Mang Phang
involved a plea agreement in a criminal case, and such agreements, though contractual, do not
generally support claims for money damagé&ee Sanders. United States252 F.3d 1329,
133435 (Fed. Cir. 2001). In contrast, Plaintiffs’ claim involves a memaypdating Settlement
Agreement. SeeHolmes v. United State$57 F.3d 1303 (Fed. Cir. 2011) (holding that the
United States Court of Federal Claims has jurisdiction to adjudicate a claim invalwogey
mandating settlement agreemer@ompl., Ex. A § 8 (requiring the Government to make a
payment of $200,000 to discharge its obligations under the Settlement Agreement).



B. Standing.

The United StateSupreme Court has held that “the question of standing is whether the
litigant is entitled to have the court decide the merits of the dispute or of particuaes.is
Warthv. Seldin 422 U.S. 490, 498 (1975). Standing must be determined “as of the
commencement of duii Rothe Dev. Corpv. Dep’t of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking federal jurisdiction bears the burden of establishing stai@keg.
Lujanv. Defenders of Wildlife504 U.S. 555, 5661 (1992). Specifically, “a plaintifmust
show [that] it has suffered an ‘injury in fact’ that is . . . concrete and particedaaizd . . . actual
or imminent, not conjectural or hypothetical; . . . the injury is fairly traceableetcltilenged
action of the defendanand . . . it is kely, as opposed to merely speculative, that the injury will
be redressed by a favorable decisioiirfiends of the Earth, Inoz. Laidlaw Envtl. Serv., Ing.

528 U.S. 167, 180-81 (2000) (citations omitted).

The March 14, 2012 Amendedomplaintalleges that Plaintiffs have suffered an “injury
in fact” that is concrete and particularized, traceable to the VA’s aditioimaplementing the
terms of the Settlement Agreement, and redressable by a favorable dearsio8ompl. 162-
64. Accordingly, Plaintif6 have standing to seek an adjudication of the misrepresentation in the
inducement to contract claim alleged in the March 14, 2012 Amended Complaint.

C. Whether Plaintiffs’ Misrepresentation In The Inducement Claim Satisfies
The Particularity Requirement Of RCFC 9(b) Or Should Be Dismissed
Pursuant To RCFC 12(b)(6).

1. The Government’s Argument.

The Governmentrgues thaCount lll, alleging misrepresentatiom the inducement
must be émissed, because it is not @ted with sufficient detail asrequired by RCFC 9(b).
4/16/12Gov’'t Mot. at26-27, 6/4/12 Gov't Reply at ® (citing Juniper Networks, Inaz. Shipley
643 F.3d 1346, 1350 (Fed. Cir. 2011)Fhe Government asserts that the March 14, 2012
Amended Complaint fails to plead “the specio, what, when, whefg¢ and how of’ the
alleged material misrepresentation, despiite court’s order thatPlaintiffs do so. Id. at 26
(quoting Kenney II] 103 Fed. Cl. at 461). Count Ill involves telephone discussions, but the
March 4, 2012 Amended Complaint does not list the dates of those discussions or the names of
the mrticipants Id. at 2627 (citing Am. Comply 34). The numerous emails appended to the
March 14, 2012 Amended Complaint “show no more than the inevitable give and take between
lawyers negotiating a settlement agreement in a contentious &44£.2 Gov't Reply at 8.

2. The Plaintiff s’ Response.

Plaintiffs respondhat the plading requirements of RCFCHave been mebecausehe
March 14, 2012 Amended Complaint incluge&detailed explanation of the actions undertaken
by the United Statedy and through Mr. Gregg Yateg[.]” 5/9/12PI. Resp. aB. Plaintiffs do
not cite to specific paragraphs or exhibits for this assertion.




3. The Court’'s Resolution

Rule 9(b) of the United States Coof Federal Claims states tH#t]n alleging fraud or
mistake, a party must state with particularity the circumstances constitutingdirandtake.
Malice, intent, knowledge, and other conditions of a person’s mind may be allagselye’
RCFC 9(b). Claims of misrepresentation withent to deceivemust satisfy the particularity
requirement oRule 9(b)°

The March 14, 2012 Amended Complaint alletjest the Government mispresented
that it intended to deliveboth prompt enforcement of the February 2, 208dreementOn
Termsandcompliancewith the Settlement Agreemerandthat these misrepresentatianduced
Plaintiffs to enter into the Settlement Agreement.

But, Rule 9(b) requires a complaint to allege “the specific who, what, when, where, and
how” of the misrepresentation.Juniper Networks 643 F.3d at 1350 (quotingn re BP
Lubricants Inc, 637 F.3d 13071309 (Fed. Cir. 2011) Expressions of the circumstances
constituting the misrepresentation must be explicit rather than implédKing Auto., Inc.v.
Speedy Muffler King, Inc667 F.2d 1008, 1010 (C.C.P.A. 198&jterpreting Rule 9(b) of the
Federal Rules of Civil Procedure as applied to fraud). The March 14, 2012 Amended Complaint
alleges that the United States made a misrepresentatidhetanedidion judge, but that
allegation dd not specify who made the alleged misrepresentatiahtherefore fails to meet
the requirements of Rule 9(b). Am. Compl. § 8. Similarly, the March 14, 2012 Amended
Complaint does nogxplicitly specify who, on April 26, 2011, “assured Plaintiffs’ counsel that
the Addendum [to the Settlement Agreement] would, in fact, accomplish the spemifitatas
of exclusion of [Ms.] Allawat, placement of the [Kenney] name on the ‘pexfeprovider list’
within ten days of acceptance of the contract or June 1, 2011, whichever was later, ayghtreat
of Plaintiffs in a manner consistent with other non-contract Providers.” Am. Compl. § 29.

Moreover, he March 14, 2012 Amended Complaint doesallegeanyfacts from which
the cout may inferhowthe Government’s alleged action constituted a misrepresentation. Under
Plaintiffs’ misrepresentation theory, the Government “never intended to gomitpl the terms
and conditions set forth in the original agreement reached on February 2, 2011 . . . [dr¢with t
express terms and conditions of the final Settlement Agreeme®pj” Compl.{ 56. But the
March 14, 2012 Amended Complaint does not allege any facts from which the court may infer
that lack ofintentto comply SeeExergenCorp, 575 F.3d at 1327 (“[O]ur precedent . . .
requires that the pleadings allege sufficient underlying facts from wheclird may reasonably
infer that a party acted with the requisite state of mindé€g alscAshcroftv. Igbal, 556 U.S.
662, 68687 (2009) (explaining that Rule 9(b) of the Federal Rules of Civil Procedure does not

®> Rule 9(b)of the United States Court of Federal Claims requires a plaintiff to “state with
particularity the circumstances constituting fraud or mistake.” RCFC 9(blaif of fraud
may not merely state that a party failed to disclose a piece of informlatibmust specifically
delineate the wrongdoingSee Exergen Corp. WalkMart Stores, InG.575 F.3d 1312, 1&27
(Fed. Cir. 2009) (“A pleading that simply avers the substantive elements of ai@deuonduct,
without setting forth the particularized factual bases for the allegation, dbvesatmsfy Rule

9(b).").



relieve the plaintiff of the requirement that pleadings allege sufficient fagésdiag intent)
Specifically, the March 14, 2012 Amended Complaint allélgaton March24, 2011 Mr. Yates

sent aremail to Mr. Morris“falsely assuring that ‘we are preparing a settlement agreement draft
and will forward it to you, once it is approv&d Am. Compl.§ 13 & Ex. A. But, the March 14,
2012 Amended Complairdces not allege ay facts from which the court may infer thie
Government was not preparing a settlement agreement draft or that it did not inteweatd for
such a draft to Plaintiffs once the draft was approved. The March 14, 2012 Amendedi@ompla
also dlegesthaton April 26, 2011 Mr. Yates“assured Plaintiffs’ counsel that the Addendum [to
the Settlement Agreement] would, in fact, accomplish the specific mandates w$i@xabf
[Ms.] Allawat, placement of the [Kenney] name on the ‘preferred providemithin ten days

of acceptance of the contract or June 1, 2011, whichever was later, and treatment i Riainti
a manner consistent with other moontract Providers.” Am. Compl{ 2932 & Ex. G
(providing thespecificsof the Government’'s assurange&jm. Compl.§ 56 (alleging that those
assurances were misrepresentatio#gjain, the March 14, 2012mended Complaint des not
allege any facts from which the court may infer that the Government did not ioteodnply

with those provisions. The March 14, 2012 Amended Complaint alleges the Govecnsaded

an “intentional and unjustified delay of months in finalizing the terms” of the Settlement
Agreement, andt ialleges the Government breachibd SettlemenAgreement. Am. Compl.

56. But the mere exigence of a delay does nestablishintent to delaylikewise,a breach after
contractformation des not establishthat an intent to breach existed before formatiosee
Igbal, 556 U.S.at 664 (stating that when a court considers a motion to dismusglusions
within a complaint “are not entitled to the assumption of tryttf))Bell Atl. Corp.v. Twombly

550 U.S. 544, 64 (2007)(dismissing a Sherman Act claim where the complaint alleged facts
that wereconsistent with conspiracybut also consiseént with bwful behavior). For these
reasons, the court has determined that Plaintiffs have not met their Horgéead facts
plausibly showinghe elements ofnisrepresentation in the induceméniTherefore Plaintiffs
“fail[ed] to state a claim upon which relief can be grahtedSeeRCFC 12(b)(6)cf. Twombly

550 U.S. at 549 (holding thaismissal is appropriate where a complaintsfad allege facts
sufficient for an element of the claim)

V. CONCLUSION.

For the foregoing reasortbe Government April 16, 2012 Motion To DismisBor Lack
of Jurisdiction And Failure To State A Claimgrantedin-part anddeniedin-part; paragraphs
3353 of the August 5, 2011 Complaint are stricken from the March 14, 2012 Amended
Complaint; and Count Ill of the March 14, 2012 Amended Complaint is dismissed.

® The deficiencies in the March 14, 2012 Amended Complaint would, exist if the
misrepresentation in the inducement claim were not subject to the requirementie &(I5
because the plausibility requirement arises under Ruge®RCFC 8(a)(2) (requiring that each
claim show that the pleader is entitled to religfpal, 556 U.Sat675-87(finding the complaint
deficient under Rule 8 of the Federal Rules of Civil Procedaes);alsarwombly 550 U.S. 544
(same).
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IT 1S SO ORDERED.

s/Susan G. Braden
SUSAN G. BRADEN
Judge
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