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Terrence M. O’Connor, Berenzweig Leonatd_ LP, McLean Virginia, Counsel for Plaintiff.

Joshua A. Mandlebaum United States Department édistice, Civil Division, Washington,
D.C., Counsel for Defendant.

James Scott Phillips Centre Law Group, LLC, Vienna, Virginia, Counsel for Defendant-
Intervenor.

MEMORANDUM OPINION AND FINAL ORDER

BRADEN, Judge.

! On December 212011, the court forwarded a sealed copy of this Memorandum
Opinion andFinal Order to the parties t@dactany information considered to be confidential
and/or privilegedandnote any editorial errors requiring correction. The court has incorporated
those comments, and corrected, or clarjfisgttain portions herein. Therefore, portions of this
Memormandum Opinion and Final Order aiedacted asindicated by the notation “[redacted].”
This redacted version andnan+edacted versiohave been filed on this datath the Clerk of
the United States Court of Federal Claims.
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On September 2, 2011, Akal Securitpc. (“Akal”) filed this bid protest action
challenging the May 13, 2011 award by the United States Marshals ServicRI$*U8f a
contract to provide Court Security Officer (*CSO”) services for the Fourttcu@i to
Metropolitan Security Services, Inc/bda Walden Security (“Walden”). Akal contends that
several errors in the procurement rendered the contract award grlméaricious and an abuse
of discretion, includingthe responsibility determination for Waldeseveral aspects of thaél
techncal ratings for both Akal and Walden and the Contracting fficer's award
recommendation. Akal also contends that the procurement violates FAR 15.308 libeause
Source Selection Authoritfailed to exercise independent judgment. For the reasons ddcusse
herein, the court has determined that Akal's contentions are without merit, anfdrthéne
action should be dismissed.

To facilitate review of this Memorandh Opinion and Final Orderthe court has
provided the following outline:

l. RELEVANT FACTS.

I. PROCEDURAL HISTORY.

[l. DISCUSSION.
A. Jurisdiction.
B. Standing.

1. Plaintiff Has Standing.
2. DefendantIntervenor Has Standing.
C. Standard Of Review.

D. Whether The Contracting Officer's Responsibility Determination Was
Arbitrary, Capricious, Irrational Or Unlawful.

1. Plaintiff's Argument.

2. The Government’'sResponse
3. The Intervenor's Response
4. The Court’'s Resolution.

E. Whether The TEB’s Evaluation Of Plaintiff's And Intervenor’'s Proposals
Was Arbitrary, Capricious, Or An Abuse Of Discretion.

1. Whether The TEB'’s Evaluation Of The Corporate Experience Factor
Was Arbitrary, Capricious, Or An Abuse Of Discretion.



a. Plaintiff's Argument.

b. The Government’'sResponse.
C. The Intervenor’'s Response.
d. The Court’s Resolution.

2. Whether The TEB’s Failure Adjust Technical Scores InThe Final
Report Was Arbitrary, Capricious, Or An Abuse Of Discretion.

a. Plaintiff's Argument.

b. The Government'sResponse
C. The Intervenor’'s Response
d. The Court’s Resolution.

3. Whether The TEB Engaged In Disparate Treatment In Evaluating
Plaintiff's And Interve nor’s Proposals.

a. Plaintiff's Argument.

b. The Government’sResponse
C. The Intervenor’'s Response
d. The Court’s Resolution.

Whether The Award Decision Violates FAR 15.308.

1. Plaintiff's Argument.

2. The Government’s Response.
3. The Intervenor’'s Response.
4. The Court’s Resolution.

The Contracting Officer's Award Recommendation Was Arbitrary,
Capricious, And An Abuse Of Discretion.

1. Plaintiff's Argument.
2. The Government’'s Response.

3. The Intervenor's Response.



4. The Court’'s Resolution.

V. CONCLUSION.

RELEVANT FACTS.?

On April 6, 2010, the United States Marsh&ervicassued Solicitation No. DIM$0-
R-0022 (“RFP”) to procur€SOservices for alléderal courthowes?® AR Tab2 at 8. The RFP
required offerors to submit one Technical Proposal fofealéral circuitcourtsand a separate
Price/Businessi@posal for each circuitAR Tab2 at 1Z. Contracts were to be awardecato
offeror that presented thébestoverall value” AR Tab70 at 2427. In other word&r each
circuit, the lowest price would be tHeletermirjativel factor’ among “substantially technically
equal” proposalsAR Tab70 at 2427.

The RFP summarized the technical factors considenedtheir relative weights in the
following chart:

TECHNICAL NUMERICAL SCORING

Evaluation Factor
Technical Ability to Perform SOW

Weight

Maximum
Rating

Maximum
Points

General Understanding of SOW 4 5.00 20
Ability to recruit and furnish qualified applicants 3 5.00 15
Ability to maintain required CSO standards 3 5.00 15
Develop and conduct annual training/weapon 3 5.00 15

Contract Management

Qualifications of Key Personnel (Principals) 1 5.00 5
Corporate Experience 2 5.00 10
Past Performance

Past Performance 4 5.00 20
TOTAL (possible) SCORE 100

2 The facts in this case are derived from the Administrative Rec8&99,thathas been
divided intoTabs 193 (“AR Tab __at ").

® For purposes of security services, USMS dividederal courthouses into twelve
circuits. AR Tab 1 at 2. The first eleven circuits correspond to the eleven numbered United
States Courts of Appeals, and the twelfth circuit corresponds to all femendhouses in the
District of Columbia.AR Tab 1 at 2.



AR Tab7 at 830(Amendment No. 4 to Solicitation No. DIM®-R-0022) see alsAR Tab58
at 2064 (Source Selection Plan) (showing same chArtjong other requirementssted in the
RFP and evaluateander the above factoescording to the Source Selection Plan (“SSBig
“Ability to recruit and furnish qualified applicants” afAbility to maintain required CSO
standards” sulfactorsrequireda successful offeror taecruit andemploy only CSOs who nee
USMS qualificatiors. SeeAR Tab 58 at 20756 (Individual Technical Evaluation Forms for
both subfactors);see alscAR Tab 70 at 232621 (RFP section €11, listing CSO qualification
standards) In additionthe “Develop and conduct annual training/weapsuifactor required a
succesful offeror toconductat least 8 hours ahandatoryannual training for all CS®in areas
such as detecting explosives and handling unruly pers8asAR Tab 58 at 2077 (Indidual
Technical Evaluation Formgee alscAR Tab70 at 232§ RFP section €3, discussing required
annual minimum CSO training requirements)

The RFP definedRelevantExperience” as:

[T]he opportunity to learn by doing similar work under similar conditions. The
offeror’s experience is relevant to this competition when similar or the sarke wo
performed worlsic] has leadsic] to the same kinds or types of challenges that
would be faced during performance of the work described in this solicitation.
USMS will assess the offeror’'s relevant experience on the basis of itshbreadt
(how many similar contracts/tasks have been performed in the past) and its depth
(how many times the offeror has performed such contracts/tasks)s,
relevant experience s measure of what and how much similar work the offeror
has completed.

AR Tab70 at 2429RFP section ML); see alscAR 58 at 2079 (Individual Technical Evaluation
Form for “Corporate Experience” sdetor referencing RFP section M)

“Corporate Experience” was to be rated based on the following standards

Rating Scale 2 — CONTRACT MANAGEMENT (Corporate and Key Personnel/Experie  nce)
Rating Definition

Numerical | Adjectival

5 Excellent [redacted]

4 Very Good [redacted]

3 Satisfactory | [redacted]

2 Marginal [redacted]

1 Poor [redacted]

AR Tab58 at 2091.

In addition, USMS considered the responsibility factors listed in FAR 311@#4d 9.104
2, as well as Special Standards of Responsibllgied in RFP Section-15. AR Tab 70 at
2430. The Special Standards of Responsibility required an offeror to demonstrate Ifinancia
responsibility by showing “financial assets sufficient to support at ksasé months of total
payroll and all other operating expenses attributdbléhe quality andsatisfaction of the



requirement terms and conditions contemplated in the contracdR Tab 70 at 2422. To
establsh its responsibilityan offeror was requiredto submit “evidence and documentatiasf’
the “ability to meet allresources required teuccessfully perform all contract terms and
conditions.” AR Tab 70 at 2422. Among other documents thatferors “may be required to
provide” wasthe “[d]isclosure of any threatened, pending or current litigatioAR Tab 70 at
2423.

In May 2010, AkalWalden andseveralother firms submitted proposals to provi@sO
services AR Tab 66 at 223132, Akal submitted a technical proposal for all twefeeeral
circuit courts emphasizinghat it currently deploys 8,000 armed andiumed security officers
and is the incumbent CSO providier eightfederalcircuits AR Tab 18 at987, 1068. Akal’s
final proposed pricdor the Fourth Circuitwas $[redacted] AR Tab 65 at 2191. Walden
submitted proposals for eigbt the federatircuits, including the Fourth Ecuit, emphasizing its
corporate capabilities and value added benefdR. Tab 17. Walden’ final proposed price for
the Fourth Circuit was $164,367,073.58R Tab65 at 2191.

After submission of proposals, Bechnicd Evaluaton Board (“TEB”) evaluated the
TechnicalAbility and Contract Management facmnda PastPerformance #aluator evaluated
the Past Brformane factor. AR Tab 58 at 205657. Firsi eachTEB member scored the
proposals. AR Tab66 at 2233seealso AR Tab 60 (initial individual technical evaluations for
Walden), AR Tab 61 (initial evaluations for Akal) Next, a TEB Consensus Repowas
submittedto the Contracting Office(*CO”) that listed the TEB’s questions/clarifications,
summariedthe strengths and weaknesséproposals, and provideaveraged technical scores.
SeeAR Tab59 (TEB Consensus Reporsge alsiAR Tab66 at 2233.

The TEB Consensus Report gave Akal 68.8 ouB®@fpoints. AR Tab 59 at 2095.
Walden received7 out of80 points AR Tab59at210Q Specifically Akal receivedl2 out of
15 points for “Ability to Recruit and Furnish Qualified Applicantsjth three strengths and two
guestions/clarifications for this sdlctor. AR Talb9 at2096. For the same sdi@detor, Walden
receivedl5 out of 15 pointsvith six identified strengths AR Tab 59 at 2100,2102. For the
“Develop and Conduct Annual Training” stdctor, Akal received12 out of 15 points, with
three identified strengths, one weakness, and one questidivaieon. AR Tab 59 at2095,
2098. For the same sdi@ictor, Walderreceived12 of 15 points, with thre@entified strengths
and one weaknes8R Tab59 at2100,2104. For the “Corporate Experience” dabtor, Akal
was rated “Very Good” angeceived8 out of 10 points. AR Tab59 at 2095.Walden was rated
“Excellent” andreceived10 out of 10 points. AR Tab59 at2100. Overall, the Consensus
Report lised a numberof strengths, one weaknessid no questions/clarifications for Walden’s
proposal. AR Tab59 at 210106. As to Akal, the Consensus Repaténtified a number of
strengths, two weaknesses, andquestions/clarificationsAR Tab59at 219699; AR Tals 86-
87 (Consensus Report score sheets for Akal for “General Understanding of the &@W”
“Qualifications of Key Personnel (Principals)” stactorswhich were originally omitted from
the Administrative Record)

The TEB Consensus Report whgnused to make a competitive range determination on
July 9, 2010. AR Tab 66 at 2234. Thereafter USMS entered into discussions with potential
offerors. AR Tab66 at 223738; see alscAR Tals 1930, 3335, 82-83,93 (discussions with



Walden);AR Tabs 3950, 84-85 (discussions with Akal).The COasked Walden to disclose all
“threatened, pending oumwent litigation? AR Tab 23 at 1149 Waldenalso was asked to
address “concern[s]aboutWalden'’s price inlight of its having no priofexperience with the
USMY,]” and to expand orthe company’s “ability to handle the number and sizéhe CSO
contacts for the 12 {Ecuits for which [Walden] has made an offér AR Tab 25 at 1156.
Another areaof inquiry wasWalden’s arrangements acquire “suitable firearm rangésAR
Tab30 at 1251.

In response, Walden disclosed 12 recegr@nding or threatenedawsuits, including
William Bonnerv. Metropolitan Security Services, lndNo. 16937 (W.D. Tex. filed Nov. 17,
2010)(“the Bonnerlawsuit”), a class action brought by Walden employaeder the Fair Labor
Standards Act, alleginthat Walden fal ed to compensatemployeesn full, because they were
not relieved from duty during meal breaks AR Tab24 at 115153. Walden also expanded on
its experience, focusing oits Fort Hood and Centers for Disease Con{t@DC’) security
contracts AR Tab 26 at 116-68 In addition,Walden addressed concesoutits priceand
lack of experience with the CSO programikR Tab26 at 1163-64 Finally, Walde addressed its
plans to obtain suitable firearm range agreemeAR Tab 93 at 8597-98.

Akal addressedwo questions/clarifications on the “Ability to Recruit and Furnish
Qualified Applicants” subactor. AR Tab49 at 1576 (stating that shared positions would be
authorized on a on-three ratio) AR Tab85 at 85556 (discussing understanding of costs and
investigations associateudth filling a temporary CSO position when a CSO is called to active
military duty) In addition,Akal addressed weakness and question/clarificationeggardingthe
“Develop and Conduct Annual Training” sfidictor. AR Tab 49 at 1578 (stating that the
government has the right to observe weapgmasiciency testing);AR Tab 85 at 85534
(concerning ange plans/agreements) After these discussiondJSMS concluded that all
weaknesse®r both Akal and Waldewere ‘mitigated’ AR Tab65 at2194.

In April 2011, the TEB reevaluated the proposals and isal@dal Report to theCO.
AR Tab62 at 2165%6. The TEB findings, plus the past performance scéoed)Valden and
Akal are summarizeth the following chart:

* As Walden noted, it actually only bid for eight circuits. AR Tab 26 at 1165.

> Akal disclosed 134 threatened, pending, or current litigation matters, including
allegations of pay and labor regulation violations. AR Tab 44 at-2488Akal’s disclosure,
however,did not mention an ongoing Department of Jus{io®©J) Office of the Inspector
General(OIG) investigation that was disded by the DOgrior to the award of the contracts.
AR Tab88 at 8561, 8564-65.



General Ability to Recruit | Ability to | Develop Qualifications | Corporate | Overall PP Total
Understanding| Qualified Maintain | and of Key Experience| Technical
of the SOW Applicants CsoO Conduct Personnel Score
Standards| Annual (Principals)
Training to
Include
Weapons
Proficiency
Max 20 15 15 15 5 10 80 20.00 100
Points
WALDEN 20 15 15 12 5 10 77 17.10 94.1
AKAL 20 12 12 12 5 8 69 15.50 84.5

AR Tab66 at 2238 (edited to remove scores for party offerors)

As the chart shows, Walden earned a technical score of 77, the highest of all thra offer
AR Tab66 at 2238.Akal earneda technical score of 69. AR T&lb at 2238see alscAR Tab
62 at 2166 (showing TEB Final Report score summary). When the teclkomre and past
performance evaluations were combined, Walden earned a total score, dh®4ibhest rating,
and Akal earned #tal score 0B4.5, the second highest ratinrgR Tab66 at 2238.

Under the “Ability to Recruit and Furnish Qualified Applicants” gabtor, the TEB
Final Report identified three additional strengths for Akala total of six strengths, but Akal’s
score on this sufactor did not change from the Consensus Rep@aonpare AR Tab 62 at
2169-70,with AR Tab 59 at 2@5-96 For the same stilactor, Waldenhad three strengths
listed butits score for this sulactor also did not change from the Consensus Re@winpare
AR Tab62 at 2167with AR Tab59 at 2100.

Under the “Develop and Conduct Annual Training” $abtor, the Final Report
identified two additional strengths for Akdgr a total of five strengthsAR Tab62 at 217671.
Again, Akal's score on this stfactor did not changeCompareAR Tab62 at 270, with AR
Tab59 at 2@5. Walden'’s score also did not change for thisfaghor. CompareAR Tab62 at
2168,with AR Tab59 at 2100.

As for the “Corporate Experience” sdlctor, the Final Report noted that Walden
“currently providedredacted]’ AR Tab62 at 2169. As to Akal's “Corporate Experience,” the
Final Report nted that “[Akal] has 18 yeaexperience with the CSO program” and that “[Akal]
is the incumbent for CSO program in 9 circuits. AR Tab62 at 2171. In sum, “[Akal] has
extensie and relevangxperience managing armed security service projects thaegrsimilar
in size and scope[.]AR Tab62 at 2171.

Throughout the discussion period prior to contract award, Akal and Walden provided
legal and financial information in response to USMS requestsU&MS hired the accounting
firm Deloitte to conduct a praward analysis of both Akal and WaldeBee generallAR Tals
63-64; see alsoAR Tab 36 (Deloitte analysis of Walden), 51 (Deloitte analysis of Akal).
Thereafter, USMS determined that both Akal and Waldsatisfied the responsibility factors

® In fact, Akal wa the incumbent CSO provideranly eightfederalcircuits. AR Tab18
at 1068.



listed in FAR 9.1041 and 9.10£& andthe Special Standards of Responsibility listed in RFP
Section L:15. AR Tals 63 (Determination of Responsibility for WaldeB} (Determination of
Responsibility for Akal)

Based on the TEBinal Report, Walden tentativelyas recommended #se awardee for
all of theeight circuit contracts for which it competeAR Tab66 at 2239. The CO anmlalden
agreed, however, that Wiagn did not have the financiehpability to meet the Special Standards
of Responsibility for all eight circuitsAR Tab66 at 2239. Therefor@) an email dated May 6,
2011,Walden agreed to withdraw frononsideration for all but the Fourthr€uit cortract, for
which it did satisfy the @ecial Standards of Bsponsibilityrequirements AR Tab 38 at 1430;
see alscAR Tab66 at 2239.

In a subsequent memorandum (“CO Award Recommendation”) t8dbece Selection
Authority (“SSA”) dated May 13, 2011, ¢h CO assessed each offeror's comparative
gualifications SeeAR Tab 65 at 21908. In the CO AwardRecommendation,he CO
recommeded that Walden be awarded the Fourihc@t contract. AR Talb5 at 219691,
2194-95. The CO noted that Walden had the highest technical score and a total price of
$164,367,073.50.AR Tab65 at 2191. Tis price was lower than Akal’s price ofr&dacted]

AR Tab65 at 2191. A third offeror had a lowprice than Walden at $[redactedut theCO
determined that this price advantage was outweighed by Walden’s “technieabgtyp” AR
Tab65 at 2191.The CO Award Recommendaticaiso listedotherreasons why Walden earned

a higher technical score than Aké#falden’s ability to manage and expand securityerage for
special situationsWalden'’s process for screening C8éndidatesWalden’s quality assurance
plan, Walden'’s training plamnd Walden’s higher past performance score. AR6Eaht 2194

95. TheCO Award Recommendatiaiso recommended that Akal be awarded the contracts for
the elevenother federalcircuits despite a higher price than other offerors in the competitive
range. AR Tab65 at 2191-93.

The SSA, Albert D. Hemphill, I} then approved the recommendations & @Ofor all
twelve circuitsby signing his name on theCO Award Recommendationext to the word
“Approved[.]"” AR Tab65 at 2198. On May 13, 201USMS awarded the Fourth Circuit CSO
contract, Contract No. DJMS-11-D-0504, to Waldé&m Tab80 at 7816.

On August 8, 2011, th&®egional Solicitor for the Dallas Region of tBepartment of
Labor(*DOL") , filed a Gomplaint against Walden with the DOL’s Office of Administrative Law
Judgesfollowing an investigatiorof Walden’s security guard services for the Dépant of the
Army at Fort Sam Houston in Texas See Plaintiff's Motion For Judgment On The
Administrative Record (“Pl. Mot.})Exhibit 1 (“DOL Complaint). TheDOL Complaint alleged

" G4SSecure Solution§)SA, Inc. and InteCon Security Systemsubsequentl§iled bid
protests with the GAO contesting the award of the other eli@danalcircuit contracts to Akal.
AR Tab 91, 92see alsd54S Secure SolutiodSA, Inc, B-402528.4;Inter-Con Security Sys.,
Inc., B-403538.2, B403538.4. In respons&lSMS decided torevisethe TEB Final Report to
include all strengths identified by the TEB; compare the technical propdsakslp Inter-Con,
and G4SSecure Solutionsandissuea new source selection decisioAR Tab 90. G4S and
Inter-Con subsequently withdrew their bid protesi®eAR Tab 91, 92.



that Walden had violated certain labor lawsl aegulationsj.e., 41 U.S.C. § 351(a)(1) and 29
C.F.R. 8 4.6(b) (failure to pay minimum wages requiredabyArmy contract); 41 U.S.C. §
351(a)(2) and 29 C.F.R. 8 4.6(b) (failure to furnish fringe benefits requirednb&rmy
contract); and 40 U.S.C. § 3701, et seqd 29C.F.R. 8§ 5.5(I() (failure to furnish overtime
compensationmequired byan Army contract. DOL Complaint]{ 5-7 The Complaint seeks
$510,991.70for “underpayments of compensation to employeeBOL Complainty 7. The
Complaintalsostates that Waldkeis subject to the debarment provisions of 41 U.S.C. § 354(a)
DOL Complainty] 7.

Il. PROCEDURAL HISTORY.

On September 2, 2011, Akal fileBid Protest Complaint, under seat the United
States Court of Federal Claims. On that same Akgl also filed: a Motion For Prelimary
Injunction and a Motion For Temporary Restraining Order, wiMesnorandumn Support;a
Rule 7.1 Disclosure Statement; amlotion To Seal The ComplaintOn thesame day Walden
filed a Motion To Intervene.

On September 6, 2011, the court convened a Status Conference to discuss how the case
should proceed. On that same dakal filed an Lhopposed Motion For Protective Order and
Proposed Protective Order.

On September 7, 2011, tleurt granted Walden’s MotionoTllntervene andAkal’s
Unopposed Motion & Protective Order.

On September 9, 2011, the court convened a stainference whereirthe parties
discussed a schedule for submission of the Administrative Record and briefing.

On September 12, 201the Government filed a MotionoF Extersion Of Time to file a
Response tAkal's Motion For Temporary Restraining Order and Motioor FPreliminary
Injunction.

On September 13, 2011, the Government filed a Joint Proposed Pretrial Scheduling
Order. On that same dataékal fled a Response to the Government’'s September 12, 2011
Motion For Extension ©OTime with one Exhibit. In addition, on that same da&ldenfiled a
Reply toAkal's Response to the Government’s September 12, 2011 Motion For Exterision O
Time.

On September 14, 2011, the court granted the Government’s Motion For Extefision O
Time and entered a Scheduling Order.

On September 15, 2011, the Govaant filed the Administrative Record, under seal.
On September 23, 201Akal filed a Notice Of Intent To File Reply Brief and a Ntice
regarding theStatus of the Administrative Recostating that the Government intended to

supplement the record witkeveral documents originally omitted from the Administrative
Record On that same datéValden filed a Response téd\kal's Motion For Temporary
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Restraining Order and Motion For Preliminary Injunction, together atitchedExhibits A-G.
Also on that date, the Government filed a Response to Akal’'s Motion For TemporaryriRegtra
Order and Motion For Preliminary Injunction, with attached Exhibits 1-3.

On September 26, 201Bkal filed a Notice Of Intent @ Hle A Reply Brief By
September 28, 2011. On that same date, the court convened a Sté¢usrGmof the parties to
discussAkal’'s Motion For Temporary Restraining Order and Motion Fagliminary Injunction

On September 27, 201Akal filed an Unopposed btion For Extension Ofime to file
its Motion For Judgment OnhE Administrative Recordnda Revised Scheduling OrdeiThe
Govermment filed an Unopposed Motion To Amend/Correct The Administrative Record. On
that same date, the court issued an OgtantingAkal’'s Motion For Preliminary Injunction,
finding thatAkal’'s Motion ForTemporary Restraining Orderastherefore mootand setting the
expiration datdor the Preliminary InjunctioasNovember 15, 2011.

On September 28, 2011, the cograntedthe Government’s Mtion To Amend/Coect
The Administrative Record arkal’'s September 27, 2011 Motion For ExtensidnT@ne. The
court alsoissued a Revised Scheduling Order. On that same date, the Government filed a
Supplement to the Administrative Record.

On SeptembeR9, 2011,the Government filed a Motion For Reconsideration @€ T
Preliminary Injunction and a Motion For Reconsideration Of The Government’s felgue
Security, under seal, alomgth the Declaration oiMr. Gary Insley.

On September 30, 2011, Waldgled, under seala Motion For Reconsideration Onn
The Alternative, Motion For Partial Relief Fromh& Court’s September 27, 201Drder,
together with the Declaration of Curtis Casey.

On October 3, 2011, the coussueda Scheduling Order setting &ctober 7, 2011
deadline for Akal's Response tahe Government'sSeptember 29, 201Motion For
Reconsideration and WaldenSeptember 30, 2011 Motion For Reconsideration Or Partial
Relief.

On October 5, 2011Akal filed, under seal a Motion For JudgmeniOn The
Administrative Record and a Memorandum In Supgt?t. Mot.”), together with two Exhibits.
On that same datédkal also filed an Amended Complaint, under seal, together with two
Exhibits.

On October 7, 2011, the Government fjlathder seal,a Maion To Strike The
Documents Attached o Akal's Brief In Support Of Its Motion For Judgment On The
Administrative Record And Amended Complaintn @at same datékal filed a Respons&
The Government's Motion For Reconsideration, together with one Exhibit, under beal.

® The Preliminary Injunctiomas sibsequently extended unBlecembetl2, 2011, by the
court’s Order orOctober 14, 2011, andeghuntil DecembeR2, 2011, by the court’s Order dated
December 9, 2011.
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addition, that day, Akafiled, under seal, a MotioTo Compel Discovery Responses from
Waldenand a Motion To Compel Discovery Responses from the Governnigth Motion
attachedwo Exhibits

On October 12, 2011the court convened a Status Conferende discuss the
Government’s antiValderis Motions For Reconsideration.

On October 13, 2011, the Government filed an Unopposed Motion For Extension Of
Time To Respond @ Akal's Motion For Judgment On The Administrative Record And For
Entry Of ARevised Scheduling Order.

On October 14, 2011, the court entered an Ogiantingin-part, denyingin-part, and
deferringruling-on4n-part the Government’s and Walden'Slotions For Reconsideration;
requiring Akal to post a bondjefering ruling on the Government’s Motion To Strike; and
denyingAkal’'s Motions To Compel. On that same dales tourt also entered an Ordearnfing
the Government’s Motion For Extension Of Time and revising the Scheduling Order.

On October 26, 201K/ kal filed a Notice @ Filing Original Bond Documents, together
with one Exhibit. On that same daWaldenfiled, under seala Motion For Judgment Onhg&
Administrative Record“Int. Mot.”). Also on that datethe Government filedunder seala
Motion For Judgment On The Administrative Record And OppositiorPTaintiff's Motion For
Judgment On the Administrative Record and Memorandum In Su@@at’'t Mot.”), together
with the Declaration oMr. Gary Insley

On November 9, 2011kal filed a Response tthe Governmerd andWalderis Cross
Motions For Judgment OnhE Administrative Recor@Pl. Resp.”) together withan Exhibit,
under seal.

On November 17, 2011, the Government filed an Unopposed Motion To Amend/Correct
The Administrative Record that the court granted on November 21, 2011.

On November 21, 201MValdenfiled, under seala Reply toAkal’'s November 9, 2011
Response to its Motion For Judgment OmeTAdministrative Record‘Int. Reply”) and the
Government filedunder seala Reply to Akak November 9, 2011 Respong&ov’t Reply”).

1. DISCUSSION.
A. Jurisdiction.

The October 5, 2011 Amende@omplaint in this case alledehat the May 13, 2011
award toWaldenwasimproper on five separate grounds) USMS’s determination that Walden
was a responsible contractor was arbitrary, capricious and an abuse dfotis(2¢ USMS’s
responsibility determination for Walden violated FAR 9-104nd Section 115 of the
solicitation, because Waldéailed to disclose the DOLrlvestigation(3) USMS’s evaluation of
Walderis and Akal’s technical proposals was arbittacapricious,and evidences disparate
treatment(4) USMS'’s evaluation of Akal's and &lllen’s “Corporate Experience” warbitrary,
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capricious and an abuse of discretioand (5) the CO Award Recommendationas arbitrary,
capricious, and an abuse of discretidgim. Compl. 1 86, 91, 96, 99, 103, 106, 114, 123-24.

Pursuant to 28 U.S.C. § 1491(b)(2P06) the United States Court of Federal Claihas
jurisdiction:

to render judgment on an action by an interested pajéctiig to a solicitation

by a Federal agency for bids or proposals for a proposed contract or to a proposed
award or the award of a contract or any alleged violation of statutsgulation

in connection with a procurementaproposed procurement.

The court has determined that 28 U.S.C. § 1491(b)(1) authorizes the court to adjudicate
the claims alleged in th@ctober 5, 2011 Amende&Ziomplaint.

B. Standing.
1. Plaintiff Has Standing.

As a threshold matter, a plaintiff contesting the award of a federal comust establish
that it is an “interested party” to have standing under 28 U.S.C. § 1491(pd9. Myers
Investigative & Sec. Servs., Ing. United States 275 F.3d 1366, 1369 (Fed. Cir. 2002)
(“[S]tanding is athreshold jurisdictional issue.”). The United States Court of Appeals for the
Federal Circuit has construed the term “interested p&stipesynonymous with the definition of
“interested party’provided inthe Competition in Contracting Act CICA”), Pub. L. No. 98-369,
Div. B, Title VII (1984) (codified in relevant part, as amended, at 31 U.S.C. § 3ga))(25ee
Rex Serv. Corpv. United States448 F.3d 1305, 1307 (Fed. Cir. 2006dllgecting decisions
adopting the CICA definition of “interested partytd convey standing unde28 U.S.C. §
1491(b)(1)). A twepart test is applied to determine whether a jgtetels an “interested party
A protestor must establish th&fl) it was an actual or prospectielder or offeror, and (2) it
had a direct economic interest in the procurement or proposed procureniistributed
Solutions, Incy. United States539 F.3d 1340, 1344 (Fed. Cir. 2008).

A protestoralso must show that the alleged errors in thecmrement were prejudicial.
See Labatt Food Serv., Inc.United States577 F.3d 1375, 1378 (Fed. Cir. 2009) (“It is basic
that because the question of prejudice goes directly to the question of standingjutieer
issue must be reached before addliregy the merits.”) (internal quotation marks omixteske
also Myers 275 F.3d at 1370 (“[P]rejudice (or injury) is a necessary element of standing.”). A
party demonstrates prejudice when “it can show that but for the error, it wouldhhdva
substarial chance of securing the contractlabatt, 577 F.3d at 1378.Importantly, a proper
standing inquiry must not conflate the requirements of “direct economiestit@nd prejudicial
error. Id. at 1380 (explaining that examining economic interest but excluding prejudrogal
from the standing inquiry “would create a rule that, to an unsuccessful but economically
interested offeror in a bid protest, any error is harmful”).
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The October 5, 2011 Amended Complaint alleged sufficient facts to estélalishkialis
an “interested party,i'e., an offeror with a direatconomic interest in th&pril 6, 2010 RFP, as
amended SeeAm. Comp. 1 127. As to prejudiceshe Amended Complaint also allegbst
Akal submitted the second best rated offarthe Fourth Circuit contract award, and, as such,
there was a substantial charlat Akal would have been awardedatltontract but for USMS’s
alleged errors in the procurement process. Am. Cofif86, 92, 107, 115, 125ee alscAm.
Compl. 1 128.

For these reasons, the court has determinedAtkait has standing to pursue this bid
protest in the United States Court of Federal Claims.

2. Defendantintervenor Has Standing.

Rule 24(a)(2) of the United States Court of Federal Claims (“RCFC”) prqvides
relevant part:

On timely motion, the court must permit anyone to intervene .wholaims an
interest relating to the property or transaction that is the subject of the action
and is so situated thdtsposingof the action mays a practical megr impair or
impede the movant’'s ability to protect its intereshless existing parties
adequately represent that interest.

RCFC 24(a)(2) (emphasis added).

The United States Court of Appeals for the Federal Circuit has advised that “the
requirements for intervention are to be construed in favor of interventon.”Mar. Transp.,
Inc.v. United States870 F.2d 1559, 1561 (Fed. Cir. 1989). Therefore, ouel&ip court
requires that the trial judge evaluate three factors in determining wiarsention is timely:

(1) the length of time during which the wotlde intervenor[s] actually knew or
reasonably should have known of [their] right[s;] (2) whetherprejudice to the
rights of existing parties by allowing intervention outweighs the prejudiceeto th
would-be intervenor[s] by denying intervention[;] (3) existence of unusual
circumstances militating either for or against a determination that thieatppi

is timely.

BeltonIndus., Incv. United States6 F.3d 756, 762 (Fed. Cir. 1993) (citations omitted; certain
alterations in original)see alsdRCFC 24(a)(2).

Walden filed a Motion To Intervene on the same day that Akal filed the Complaint.
Walden has established “an interest relating to. théransaction that is the subject of [this]
action,” because it was awarded the disputed contract in this éd&&€lab80 at 7816. The
court isnot aware of any prejudice to the existing parties thatild outweigh the prejudice to
Waldenif it were deniedhe opportunity to intervene in this case. Nor is the court awaaeyof
other circumstances that thabuld weigh either for or against intervention. In addition, no
party opposedValderis Motion To Intervene.
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For these reasons, on September 7, 2011, the court grévdaeteris Motion To
Intervene.SeeRCFC 14(a).

C. Standard Of Review.

Pursuant to the Tucker Act, 28 U.S.C. § 1488 amended by the Administrative Dispute
Resolution Actof 1996, Pub. L. No. 10320 § 12, 110 Stat. 3870, 3874 (Oct. 19, 1996), the
United States Court of Federal Claimssrequired toreview challenges to an agency decision,
pursuant to the standards set forth in the Administrative Procedure Act (“AR28)J.S.C8§
1491(b)(4) (“In any action under this subsection, the courts shall review the ageragierde
pursuant to the standards set forth in section 706 of title $£8;alscb U.S.C. § 706(2)(A)
(2006) ¢equiring he reviewing courto “hold unlawful and set aside agency action, findings,
and conclusions found to be .arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law”)Banknote Corp. of Anv. United States365 F.3d 1345, 1350 (Fed. Cir.
2004) (“Among the various APA standards of review in section 706, the proper standard to be
applied in bid protest cases is provided by 5 U.S.C. § 706(2)(A)). TheUnited States Court
of Appeals for the Federal Circuiias provided the trial courts with specific guidance in how to
analyze each of these three APA standards.

First, he United States Court of Appeals for the Federal Circuit has held bicheevard
may be set aside iffie procurement procedure involved a violation of regulation or procedure.”
Weeks Marinelnc. v. United States575 F.3d 1352, 1358 (Fed. Cir. 200®)ternal quotation
marks omitted) The United States Court of Appeals for the Federal Cirbais clarified,
however,that when a contract award is challengbdsed on regulatory or proceduvadlation,
“the disappointed bidder must show a clear and prejudicial violation of applicablestatut
regulations.” Axiom Res. Mgmt.. United States564 F.3d 1374, 1381 (Fed. Cir. 2009) (internal
guotation marks omitted).

Second if an award decision is challenged lacking arational basis, the trial court
“must sustain anagencyaction unless the action does not evince rational reasoning and
consideration ofelevant factors.”Savantage Fin. Servg. United States595 F.3d 1282, 1287
(Fed. Cir. 2010) (internal alterationand quotation marks omitted)see also Centech Grp.,
Inc. v. United States554 F.3d 1029, 1037 (Fed. Cir. 2009) (holding that the trial court must
“determine whether the contracting agency provided a coherent and reasonalvlatiexptd its
exercise of discretion, and the disappointed bidder bears a heavy burden of showing that the
award decision hado rational basis.”jinternal quotation marks omitted)

Third, when a disappointed biddenallengs a federal agencfor actingin an arbitrary
or capricious manner, the court may set aside the procuremarionly in extremely limited
circumstances.”United States. John C. Grimberg C9.702 F.2d 1362, 1372 (Fed. Cir. 1983).
This rule recognizes a zone of acceptable results in each particular case andtrejuledinal
decision evidences that the agencgrisideed the relevant factors” and is “within the bounds of
reasoned decision makingBaltimore Gas & Elec. Cou. Natural Res. Def. Council, Inc462
U.S. 87, 105 (1983)see also Weeks Marin®75 F.3d at 13689 (“We have stated that
procurement decisions invokeghly deferential rationddasis review Under that standard, we
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sustain anagencyaction evincing rational reasoning andnsiderationof relevant factors)
(internal quotation marks and citations omitted).

In addition, on a motion for judgment on the administrative record, the court isegqui
to determine whether the plaintiff has nistburden of proof to show that the relevant federal
agency decision was without a rational basis or not in accordance with th&éVlegks Maring
575 F.3d atl348 (instructing the trial court to make “factual findifigader RCFC 52.%]from
the [limited] record evidence as if it were conducting a triahenrecord”);see also Afghan Am.
Army Servs. Corpu. United States90 Fed. CI. 341, 355 (2009) (“In reviewing cross-motions for
judgment on the administrativecad, the court must determiménether, given all the disputed
and undisputed facts,@arty has met its burden of proof basedthe evidence in the recadid.
(internal quotationoomitted). The existence of a material issue of fact, however, does not
prohibit the court from granting a motion for judgment on the administrative records tioe i
court required to conduct an evidentiary proceediSgeBannumyv. United States404 F.3d
1346, 13534 (2005)(“RCFC [52.1]requires the [United States] Court of Federal Claims, when
making a prejudice analysis in thiest instance, to make faal findings from therecord
evidence as if it were conducting a troal therecord?).

D. Whether The Contracting Officer's Responsibility Determination Was
Arbitrary, Capricious, Irrational Or Unlawful.

1. Plaintiff's Argument.

Akal argues that the CO’s determination that Walden was a “responsible contractor” i
“arbitrary, capricious, irrationand not in accordance with law,” because of Walddailure to
disclose the DOLinvestigation. PIl.Mot. at 18. The RFPrequiredthe CO to make a
responsibility determination fdhe offeror selectedo performContractNo. DIJIMS11-D-0504,
pursuant tothe criteriaset forthin FAR 9.1044 and 9.104, and the SpeciaStandards of
Responsibility,as set forth in section 415 of theRFP. AR Tab 70 at2422-24 Moreover,
without “information clearly indicating that the prospective contractor is responsitd¢CO]
will make a determintgon of nonfesponsibility.” AR Tab70 at 2430.

In particular, he Special Statards of Responsibility requitéat offerors disclose “any
threatened, pending or current litigationAR Tab 70 at 2423. Akal argues that “[w]hen a
government agency undertakes an investigation that can, as here, result in tloé fiiigation,
then the investigation necessarily rdatens litigation. Such investigations are not
unlike . . .investigations by @ices of the Inspector General . .” Pl. Mot. at 16. Although
Walden disclosed thBonnerlawsuit, itfailed todisclose the DOL investigation that resulted in
the August 8, 201DOL Complaint filed against WaldenSeeAR Tab 24 at 115153 (list of
litigation disclosed by Walden to USMS)According to Akal, thisadded a “significant new

° A motion for judgment on the administrative record, pursuant to RCFC 52.1nisoaki
an expedited trial on the Administrative¢drd and has no counterpart in the Federal Rules of
Civil Procedure.SeeBannunv. United States404 F.3d 13461356(2005)(“[T]he judgment on
an administrative record is properly understood as intending to provide for an edgaditon
the record.”) see alsdRCFC 52.1, Rules Committee Note (July 13, 2009).
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dimension” to the FLSA violations alleged in tBennerlawsuit, because it wasriginatedby a
federal agency, “not just . . . by a disgruntled former employee,” and thefefmut have been
much more significant to £[0] . . . 7 PIL. Mot. at 17.

Akal also argues that USMS’s responsibility determination necessardyg flawed
becausdJSMS did not have albf the relevaninformationat hand PIl. Resp. at 22Walden’s
“intentional omission” of the DOL investigation is material, in pagcause debarment was a
remedy sought in the DOL Complaintthat could havematerially inflienced the USMS’s
consideration of Walden’s proposal.Pl. Resp. at 23.Under such circumstanceshe Fourth
Circuit award to Walden should be cancell&keSw. Bell Tel. C9.B-292476, 200EPD 177
WL 223809487 at *8 (Comp. Gen. Oct. 1, 2003) (citihgversal Techs., IncSpaecraft, Inc,
B-248808.2t al, 922 CPD{ 212at*13 (Comp. Gen. Sept. 28, 1992)).

2. The Government’'sResponse

The Government respondsat if USMS knew of the DOL investigation, then USMS'’s
determination that Walden was a “responsible offevaslld not bearbitrary, capriciousr not
supported by the recgordbecause of the we discretion afforded to CGOwhen making
responsibility determinationsGov’'t Mot. at15-16. Moreover, lhere isno evidencghat USMS
knew of the investigatianAkal has not cited any such evidence, mid Akal make any
arguments to the contrany its October 5, 201Motion For Judgment On The Administrative
Record

Furthermore Walden was not required to diesethe DOL investigationbecausehe
RFP does not require disclosure afy federalinvestigations, and the words “threatened
litigation,” by their plain meaningdo not require the disclosure of investigatiobnscause an
“investigation does not necesihalead to litigation.” Gov't Mot. at14-15. In the alternative, to
the extent this solicitation wasnbiguous, “Akal waived its argument by failing to object to the
ambiguity before the deadline for receipt of proposals.” Gov’'t Mot. dcitihg Blue & Gold
Fleet, L.P.v. United States492 F.3d 1308, 1313-14 (Fed. Cir. 2007)).

In addition,even if Waldenwasrequired to disclose theOL investigation, “the award
should still stangd] because the error was not facially apparent to the USNBSV't Mot. at 15.
The COcould not determine that Walddailed to provide all the required informatioso the
May 13, 201laward should not be overturned. Gov’'t Mot. at 15-16.

3. The Intervenor’'s Response

Waldenargues thaUSMS properly found Walden to be a responsible offeror. Int. Mot.
at 1614. In this case, USMS took numerous steps to ensure the asearduld be financially
responsible,” including hiring Deloitte to conduct a-preard analysis and obtaining a number
of financial documents. Int. Mot. at 13 0s can make responsibility determinations based on
all the responsibility factorsint. Mot. at 14. Te COconsidered th&onnerlawsuit, but found
that it did notaffectfinancial responsibility. Int. Mot. at 14 (citingyattsHealy Tibbitts, JVv.
United States84 Fed. Cl. 253 (20085outhern Foodsinc. v. United States76 Fed. CI.769
(20079.
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More to the point, Walden was not required to disclose investigations. Int. Motlét 14
“One only has to look at the fact that AKalled to disclose an OIG investigation that was
pending . . . [when] proposals were duas evidencehat disclosure of investigations was not
required by the RFP. Int. Mot. at 15. Even if Walden was required to disslaseestigation
the allegations in the DOL Complaint are based on the same set of facts allBgedeén Int.
Mot. at 15.

Finally, Walden’s failure to disclose the DOL investigation does not make Wadlkle
factoirresponsible, as Akal implies. Int. Mot. at 13.

4. The Court’'s Relution.

FAR 9.1051(a) requiresthe CO to “possess or obtain information sufficient to be
satisfied that a prospective contractaurrently meets the applicable [responsibility]
standards . ...”48 C.F.R. § 9.108(a) The United States Court &ppeals for the Federal
Circuit, however, has determined théhe contracting officer is the arbiter of whand how
much, information he needs John C. Grimburg Cov. United States18 F.3d 1297, 1303
(Fed Cir. 1999);see alsailfinger Berger AG 8de Secondaria Italiand@-402496, 2010 CPR)

125 2010 WL 2581928 at *Comp. Gen. May 13, 201@)Contracting offcers generally are
entitled to rely on information available to them at the time of a responsibility determinatio
absent any indication that the information is defective, unsupported, or suspécsily. Bell
Tel. Co, B-292476, 2003 CP[ 177, 2003 WL 22380947 (Comp. Gen. Oct. 1, 2003) (requiring
the Air Force to make a new responsibility determination where the &Caware of allegatns

of impropriety against winning bidddout “simply assumed” that the responsibility requirement
was mekL

In this case,ie RFP states

Acceptable Financial Capability Prior to award, the apparent successful offeror
will be required to demonstrate acceptable financial capabH#lure to provide
the requested informationvould be reasonto determine the offeror nen
responsible and eliminate them from the competiti@fferors maybe required

to provide additional information such as: . . .

(g) Disclosure of any threatengagnding or current litigation.
AR Tab70 at 2423 (RFP section L-15, Special Standards Of Responsi@htphasis added)

Thus, t was within the discretion of the CO to determine Wheto requesinformation
on “threatened, pending, or current litigatiom the first place. Further, &hough failure to
provide requested information may be a basis for aresponsibity determination, iheed not
be given the discretion affordatie CO. SeeConsortium HSGB-292699.6, 2004 CPH 134,
2004 WL 1432862 at *4 (Comp. Gedune 24, 2004) (“Without a showing that the CO
unreasonably failed to consider available information, [the GAO] will not densa protest
challenging the CO’affirmative responsibility determination.”).

18



On December 22, 2010, the CO requested that Walden provide the following additional
information: (1) “a list of all cases, litigation, lawsuits and settlements made on dayake
State, and Local contracts the past 3 years and a brief explanation,” (2) “an explanation of
corrective action, if anytaken in each case,” and (3) “a list of all threatened, pending or current
litigation.” AR Tab23 at 1149. In response, Walden provided a list of 11 penclimgntand
settledcases, as well as one “threatened litigation” by a Mr. Raul Campos. ARATatbl151
53.

Whether or not “threatened litigationfhcludes fnvestigation is not clear. For
example, a investigation maye informaland/or inan earlystageso that it isdifficult to
classifyit as “threatened litigatioh What is not ambiguous is that t8©’s December 22, 2010
letter to Walderdid not directly and specifically request the disclosure of investigatidesAR
Tab 23. Moreover, aither Waldennor Akal disclosed any investigations to the CSeeAR
Tab 24 (list of Walden’s disclosed litigationAR Tab 44 (list of Akal's disclosed litigation).
Later, however,the CO did specifically request information on investigatiorfsom the
Department of Justice SeeAR Tab 88 (email chain requesting informatidrom DOJ on
complaints, investigations, andhfid alerts against offerorsJ.here is no evidence that Walden’s
failure to disclose the DOL investigatiomaffected the CO’s financial responsibility
determination. Waldendid disclose 12 threatened, pending, current, and se#eslitsto the
CO. AR Tab24. The May 13, 2011 Determination of Responsihityplaining the basis for
the CO’s finding that Walden was a respbtes offeror, did not mention any of the litigation
disclosed by WaldenAR Tab63. As such it appeardhat the disclosed matters weret given
much weight in determining Walden’s financial capabilityTherefore, it appears likelshat
disclosure of the DOL investigation woutit have changed this findingMoreover,Walden
disclosed the relateBonnerlitigation. Thus,the facts underlying the DOL investigatiamd
their effect on the responsibility determinatisare known and@onsidered byhe CO.

Finally, the contract award in this case wagproximately $164 million, so theffect of
the DOL investigatioron Walden'’s financial capability to perform the contract liketyuld be
minimal. The Special Standardd Responsibility, as applied to theurth Circuit contract,
required Walden to show that it had sufficient funds to cfreelacted]in expenses over a three
month period. SeeAR Tab63 at 2184. Walden was able to meet this requiremeshbwing
[redacted] AR Tab63 at 2184. Thysewen if Walden eventuallyvas required to pathe full
$510,991.7Gequested as relief in th#gOL Complaint Walden would still have sufficient funds
to meet the Special StandamfsResponsibility. SeeDOL Complaint § 7.

For these reasons, the court dasermined that the CO’s responsibility determination as
to Walden was not arbitrary, capricious, irrationabr a violation of law’ SeeBender

19 Akal’s Complaint also alleges that, if Walden did discloseDI . investigation to
USMS, then the CO’s determination that Walden was a responsible offeror arar
capricious, and an abuse of discretion. Am. CofiHi81-86 (Count I). The Administrative
Record contains no evidence that the DOL investigation was disclosed to USMS. Akal did not
pursue this argument in their Motion For Judgment On The Administrative Re8eell. Mot.
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Shipbuilding & Repair Cov. United States297 F.3d 1358, 1362 (Fed. Cir. 20@&bating that
responsibility determinations are “largelyratter of judgment” and thusafe normally entitled

to consideable discretion and deference,” as long as a decision has “a rational basis and [is]
supported by the record. . ) (internal quotation marks otted); Grimburg Co, 185 F.3d at

1303 (Fed Cir. 1999) (“Because responsibility decisions are largely a matter of judgment,
contracting officers are generally given wide discretion to make this det)si

E. Whether The TEB’s Evaluation Of Plaintiffs And Intervenor's Proposals
Was Arbitrary, Capricious, Or An Abuse Of Discretion.

1. Whether The TEB’s Evaluation Of The Corporate ExperienceFactor
Was Arbitrary, Capricious, Or An Abuse Of Discretion.

a. Plaintiff's Argument.

Akal argues that the TEB'’s “Corporate Experience” ratings for both Akal aalden
were arbitrary and capricioubecauseAkal should havereceivedan “excellent” rating and
Walden should haveeceived @marginal” or “satisfactory’rating. Pl. Mot. at 18-21.

Akal has “provid[ed] CSO# eleven of the twelve judicial Circuits, for a total of 106
contract years.”Pl. Mot. at 19. USMS summary of Akal's “Corporate Experience” noted that
“[Akal] has extensive and relevant experience managing armed security serysotspitoat are
very similar in size and scope [to the CSO projectRR Tab 62 at 2171. This language
[redacted] “plainly demonstrat[ing] that USMS should have rated Akal Excellent in Corporate
Experience and awarded Akal a full 10 out of 10 points.” Pl. Mot. as&9alscAR Tab58 at
2091 (stating that an “excellent” rating is warranted where “[redacted]”).

USMSs summary of Walden’$Corporate Kperiencé notes only thatt “[redacted].”
AR Tab 62 at 2169. This does not explain why Walden was found to have[tadatted]
required to earnma“excellent” rating PIl. Mot. at 20 (quotindAR Tab 58 at 2091). In fact,
Walden'’s response to requests by the CO for “further explanategardingWalden’s prior
corporate experiendd®R Tab26 at 116&-68)did not providespecific information regarding the
size, scope, and complexity of Walden’s previous contrddemonstrat[ing] thatat best
Walden should have received a Corporate Experience rating of Marginal or Satysfa®l.
Mot. at 21(citing AR Tab26 at 1163, 1165-68).

b. The Government’'sResponse

The Governmentespondsthat simply because thdescription of Walden’s corporate
experience does not “parfpt the RFP’s language defining an “excellent” ratingoes not
necessarilynean that the findingvas arbitrary. Gov't Mot. a@0. Walden’s “excellent” rating
was supported by “earlier assessments that Walden was successful in they,inuacst
experience with similar projects, and understood applicable laws and liceeguigments,” as

14-18. Therefore, the court has determirtbdt Akal did not demonstrate that USMS’s actions
were arbitrary, capricious, or an abuse of discretion as to this count.
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well as thefactthat Walden currently employs [redactedpov’t Mot. at 18 (citingAR Tab59 at
2106;AR Tab60 at 2134AR Tab62 at 2169).

The Governmenjustifies Walden’s rating as rationakven thoughWalden had no
specificcourt security experienceGov't Mot. at 19. Walden’s securitycontracts for the CDC
and the United States Army (“Army”) requiradsimilar level ofperformance. Gov't Mot. at 19-

20. Furthermore, the RFP did not require any court security experience. Gov'at\Vaftsee
alsoGov't Replyat 8-9 (citing AR Tab 59 at 2106; AR Tab 60 at 2111, 2117, 2123, 2128, 2134;
AR Tab 62 at 2169)"

The Governmenthoweverconcedes that Akal should have been awarded an “excellent”
rating because Akal addressed the one weakness identified by the TEB ConsensuduRiegort
discussionsaand the language used to describe Akal's corporate expefi@uzeted] Gov't
Mot. at 2021 (citing AR Tab 65 at 2194AR Tab 84 at 8549AR Tab 85 at 8554). But,hiis
would amount to an increase afly two pointsin Akal’'s overall scoreand thuswvould not be
prejudicial. Gov't Mot. at 21, 24-25.

C. The Intervenor’'s Response

Walden argues that the United States Court of Federal Claims applies a deferential
standard wherevaluaing an agency’s past experience ratirsp that“absent contrary and
specific language in a Solicitation providing otherwise, an agency’s decisigasdirey the
relevance and weight afforded to past experience details and references wdldistubbed.”

Int. Mot. at 1921 (citingData Mgmt. Sers. Joint Venturev. United States78 Fed. Cl. 366, 374
(2007); Blue & Gold Fleet v. United States 70 Fed.Cl. 487, 507 n.17 (2006) Univ.
ResearclCo. v. United States65 Fed. Cl. 500, 50@8 (2005);Tech Sy, Inc. v. United States
98 Fed CI. 2228, 260 (201

In this caselJSMS *fully evaluated each offeror's Corporatgderience . .and made a
subjctive but well supported determinatigdhat Walden warranted an ‘Excellent’ ratifig Int.
Mot. at 22*? Akal hasfailed to allege specific facts to challents “discretionary judgment

1 Akal concedes that Walden has performed “arguably similar” work to that eedoyr
the RFP, but argues the relevant inquiry was whethe type of work warranted Walden
receiving an “excellent” rating. Pl. Resp. at 9. USMS was thus required toreipe rationale
behind its rating, which it did not do. PIl. Resp. at 9. Furthermore, “it is importard eqtiate
the similarity of Walden’s norcourthouse security work with the courthouse security that Akal
has performed,” as there are important differences. Pl. Resp. at 10. In additioreehedabons
cited by the Government justifying Walden'’s rating do not, upon critical exéonnaupport
the rating. Pl. Resp. at 1IR2. Finally, Walden’s “oveused argument” that agencies have broad
discretion in evaluating proposals overlooks the fact that an agency canrket dmarational,
arbitrary, capricious award,” nor can it ada contract, “without a rational explanation.” PI.
Resp. at 12.

12 \Walden also concedes that Akal should have been awarded an “excellent’imating
“Corporate Experience.” Int. Mot. at 21 n.1¥ these circumstances, the court finds that Akal
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call.” 1d. The RFP does not require prioB0O experiencdyut usesbroader phrases like “similar
or the same work,” “same kinds or types of challenges,” and “relevant experience.’abAR T
Therefore, USMS’s consideration of Walden’'s comparable experience waarbitoary or
capricious, andUSMS was well within its discretio to rate Walden “ecellent.” Int. Reply at
11.

d. The Court’s Resolution.

The United States Court of Appeals for the Federal Circuit has recognized that
“[p]Jrocurement officials have substantial discretion to determine which prbpegresents the
best value for the governmentE.W. Bliss Cov. United States77 F.3d 445, 449 (Fed. Cir.
1996) Therefore, the trial court should nsécond guess challenges to “such matters as
technical ratings . . . which involve discretionary determinations of procutesffecials . . . 7
Id.

In this case, the RF&Refined “RelevanExperience” as:

[T]he opportunity to learn by doing similar work under similar conditions. The
offeror’s experience is relevant to this competition wkiemlar or thesame work
performedwork [sic] has lead to theame kinds or types of challendgkat would

be faced during performance of the work described in this solicitatibime
USMS will assess the offeror's relevant experience on the basis of itshbreadt
(how mary similar contracts/tasksic] have been performed in the past) and its
depth bow many timethe offeror has performed such contracts/tasks).

AR Tab70 at 2429emphasis added)

An “excellent” rating for the “Corporate Experience” dalstor was to beawarded when
“[redacted] AR Tab58 at 2091.Although Akal argues that the TEB and CO never adequately
explaineda rationale foraffording Walden an excellentating the Administrative Record
evidenceshat Walden was cited by the TEB fiis overall success in the security industry
More ecifically, it was cited fortwo currentcontracts with the CDC anithe Army, and for
employing[redacted] SeeAR 58 at 2091AR Tab59 at 2106AR Tab60 at 2111, 2117, 2123,
2128, 2134AR Tab62 at 2169.

Moreover the factthat Walden did not have experience providing courthouse seduyity
itself, does not warrant the court setting thEB evaluationasidebecause th&SP does not
require previous courthouse experience to earn the highest r&@&eg\R Tab58 at 2066 The
RFPinvited proposals from offerors thpeérformedsimilar work. Finally, Akal’s argument that
Walden did not address concerns abosit“@orporate Experience” raised by USMS is also
misplaced.In support of its positionikal cites to a portion oWalden’s January 13, 2011 letter
responding tdJSMS concernsaboutWalden'’s lack of experience with the CSO program as it
related towWalden’slower offer price AR Tab26 at 1163-64 Later in that same lettenpwever,

should have been awarded an “excellent” rating, increasing its “Corporate Experience” score
from eight to ten, and its overall technical score from 69 toSEEAR Tab 62 at 2166.
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Walden discuses its prior experiencat length emphasizingthat as the seventhargest
Americanowned private security companig, can managethe numberand size of the CSO
contracts.AR Tab26 at 1165seealsoAR Tab26 at 1165-68.

The court therefore finds that the TEB’s evaluation of Walden’s “Corporgiertence”
was not arbitrary, capricious, or an abuse of discretion.

2. Whether The TEB'’s Failure To Adjust Technical Scoresin The Final
Report Was Arbitrary, Capricious, Or An Abuse Of Discretion.

a. Plaintiff's Argument.

Akal argues that the TEB erred failing to adjust point score the Final Report, in
light of the discussions with offerors following the Consensus Report. Pl. Mot.-af.22
Notably, the Administrative Recal contains no analysis on how the pGstnsensus Report
discussions affected the offerors’ technical ratify. Mot. at 22.“[P]oint scores are entitled to
deference, but only if the underlying decisions properly are explained in the Aulatings
Reord.” Wackenhut Servs., Ine. Unites States85 Fed. Cl. 273, 297 (2008).

Specifically Akal should have received higher scofes three evaluation sutactors
and/or Walden sbuld have received lower scoreBirst, Akal’'sscore on the “Ability to Recruit
and Furnish Qualified Applicants” stibctor should have beeimcreased tol5 points and
Walden’s sore should have been lowered 12 points. Pl. Mot. at 25.Akal initially was
awarded 12 points for this sdiéctor, with three identified strengths and two
guestions/clarifications AR Tab59 at 2096. After discussions, the Final Report identified six
strengths and no questions/clarificatiodsR Tab62 at 216970. Walden initiallywasawarded
15 points on the basis six strengths for this sufactor. AR Talb9 at 2102. The Final Report
consolidatedhesestrengths intmnly three strengthsAR Tab62 at 2167 The Administrative
Record however, contains no discussion or analysis of the effect of these chartesfioal
scores. Pl. Mot. at 25.

Second, Akal’s score for the “Develop and Conduct Annual Trainingfaetbr should
have been increased 1® points. Pl. Mot. a#5-26. Akal initially wasawarded 12 points for
this subfactoron the basis of three strengths, one weakness, and one question/clarifis&tion.
Tab 59 at 2098. SubsequentlyAkal addressed the weakness and the question/clarification,
thatthe Final Report identified two additional strengths, for a total of five strengtRsTab 62
at 217071. Walden initiallywasawarded 12 points for this sdiéictor, with three strengths and
one weaknesselated to its range plansAR Tab 59 at 2104. Despite USMS raisinget
weakness with Waldethere is no evidence that Walden addressed thkneea AR Tab 30 at
1251. Neverthelesshe Final Reporawarded Walden 12 pointsAR Tab 62 at 2168. The
Administrative Record does not discuss how these chaaiflested the ratings in the Final
Report. PIl. Mot. at 26.

Third, for reasons previously discussed, the Final Report should have raised ighl's f

score on the “Corporate Experienc&ibfactor to 10 points, anWalden’s scoreshould have
been lowered to 6 points. PIl. Mot. at 26.
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In sum these three adjustmentvould raise Akal’s total technicacore to 77 points and
lower Walden’s total technical score to 70 points. PIl. Mot. at Ziie TEB’s failure to make
these adjustments to point scores in the Final Report was arbitrary, caprioas)aduse of
discretion.

b. The Government’'sResponse

The Government responds that “adjustments to strengths and weaknesses would not
necessarily warranthangs on the USMS'sive-category rating systent® Gov't Mot. at 22
USMS has discretion to determine if peadiscussion adjustments to technical scores are
warranted. Gov't Mot. at 22 (citingoastal ht'l Sec., Incyv. United States93 Fed. CI. 502, 532
(2010);Femme Comp Inw. United States83 Fed. Cl. 704, 7442 (2008). Akal also stretches
the reasoning ofWackenhuytbecause that case dealt witlmexplained, significant changes in
scores from preliminary to final worksheets..” Gov't Mot. at 2223 (discussingVackenhuyt
85 Fed. Cl. at 296-98).

The Govenment also argues that Akal eirs“treat[ing] strengths as interchangeable,
ignoring the USMS’s direction to value different strengths differentljal’A position would
convert the agency’s deliberative process into bean count&gv’t Mot. at 23. This approach
has been rejected by the couBeeWackenhyt85 Fed. Cl. at 2923; see alsd®ys. Research &
Applications Corp B-298107.2, 2006 WL 4701814 (Comp. Gen. June 26, 2003t lecause
Akal hadsix identified strengths for the “Ability to Reqit and Furnish Qualified Applicants”
subfactor does not meahis entitled to an “excellent” ratingGov’'t Mot. at 23.

In this case, the strengtlisat Akal claims are newvere recognizedin the Consensus
Report or in the underlying comments of wmidual evaluatorssorepeating thenin the Final
Report wouldnot affectthe ultimatescoring Gov't Replyat 11 (citingAR Tab 59 at 2096
(Ability to Recruit); AR Tab61 at 2136, 2142, 2148, 2154 (san¥R Tab61 at 2138, 2144,
2150, 2162 (Training)).As to Walden’s ability to recruit applicants, the underlying proposal
remained unchangetiecause the Consensus Report identified no weasessgjuestions, &
the factthat the Final Report “does not repeat every word from the consensus report . . . does not
mean that the USMS took a different view of Walden’s strengths.” Gov't Rephd. In
addition theAdministrative Record indicates that Walden’s weakness related to range plans was
addressed and mitigate AR Tab 65 at 2194 (“[A]ll weaknesses were mitigated during
discussions|[.]”);see alscAR Tab 93 at 859798 (April 21, 2011 letter from Walden to USMS
discussingNValden’s range plans)

3 The Government points out that, although Walden’s scores did not chaimgeFimal
Report, Akal's score increased 0.8 for the “General Understanding of the SOW&csmband
decreased 0.6 for the “Ability to Maintain Required@Standards” subactor. CompareAR
Tab59 at 2095, 210Qyith AR Tab62 at 2166.
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C. The Intervenor’'s Response

Intervenor respondthat Akal assumes that all strengths are alike and does not address
the importance or significance of additional strengthat. Mot. at 25. In a “best value”
procurement, the focus is on overall “quality,” and not on the “number of value propositions.”
Int. Mot. at 25. Therefore, Akal does rabtalleng the qualitativeanalysis, but instead asks the
court ‘to rescore the proposals based on a mechanical assessment of the number b$ strengt
each proposal . . ..” Int. Mot. at 25.

In its Reply, Walden argues that both it and the Government adequately responded to
Akal's argument by pointing to case law showing that identification of new $heny
weaknesses does not automatically lead to new technical sctmesReply at 11-12 In
addition, Akal’s rescoring “is a desperate attempt to convince tharCthat the agency erred in
its technical evaluations. Akal is well aware that this Court will notscore
proposals . . particularly [for] things like points assigned to sfiiecstrengths and weaknesses.”

Int. Reply at 12.

d. The Court’s Resolution.
The TEB Final Report states:

The TEB convened in late May 2010 awndrkedthrough June 18 to develop a
consensus initial evaluatiorL.argely based on the TEB findings, the Contracting
Officer approved a Competitive Range Determination on July 9, 2010 that
included seven offerors. An eighth offeror was subsequently added to the
Competitive Range.

The CO sent discussion questions to offerors by letters dated August 26, January
7, and April 15.

The TEB reconvened April 28, 2010 [sid[*] to review the offerorgsic]
responses to the above letters and adjust the ratings accordingteflect
mitigation of weaknessesn the responses For the most part, the offerors
corrected weaknesses, and the final evaluation of the TEB is presented drelow f
the consideration of the Source Selection Official.

AR Tab62 at 2166 (emphasis added).

The Administrative [Rcord shows that adjustmenterne made to Ak&s score.Compare
AR Tab59 at 2095with AR Tab62 at 2166. Neverthelessas Akal argues, it does not appear
thatthe scores for Akal and Waldebstantively changebetween the Consensus Report and
the Final Report.

14 The actubdates are April 2628, 2011.SeeAR Tab 66 at 2237-38.
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Akal argues thait should have received a higher score tfa “Ability to Recruit and
Furnish Qualified Applicants” and “Develop and Conduct Annual Traingujgfactorsbecause
new strengths were identified for Akal in the Final Reporhese “new” strengths, however,
wereidentified before the Consensus Report tmgwere not “new.” This was the situation as
to Akal's strengths for the “Ability to Recruit and Furnish Qualified Appiisa subfactor.
CompareAR Tab 62 at 216970, with AR Tab59 at 2096 AR Tab 61 at 2136, 2142, 2148,
2154. Likewise, this was the situation regarditige “Develop and Conduct Annual Training”
subfactor. CompareAR Tab62 at 2176071, with AR Tab59 at 2098AR Tab61 at 2138, 2144,
2150, 2162.

In addition, Akal insists that its weaknessesvere addresseduring discussions and
should have affected its final technical scores. Pl. Mot. &2622n contrast, Akal argues that
the CO Award Recommendation’s statemehat “there were no significant weaknesses in any
of the top thee offers, as all weaknesses were mitigali#ihg discussions,” fail recognize
thatWalden'’s “range plan” weakness identified in the Consensus Repsmot addressed®R
Tab 65 at 2194 The Administrative Recorchowever, clearlydemonstrates thahis weakness
was addressedSee AR Tab93at 8597 (April 21, 201letterfrom Walden to USMS addressing
Walden'’s range plans)in sum althoughAkal and Walden addressed their weaknesses, their
scores did not changeyidencingthat the TEBconsistently did nothange scores based on an
offeror addressing its weaknesses.

Understandably, the United States Court of Federal Claims has declined te veotiar
into the weeds of most bid protests that are factually driven. As suamgotteelevantexisting
guidancan this case is thdeterminatiorin Fort Carson Support Serve. United States71 Fed.

Cl. 571 (2006),that the “identification of strengths and weaknesses . . . does not convert the
evaluators’ subjective judgment into some objective fact that may be disprovedtimoouloes

it result in a product that can be mechanically summed or subtracteéddt 591 Likewise,
thereis no requirementhat an agencynust change an offeror’'s technical scores when the
offeror’s identified strengths or weaknessgsprove from an initial evaluation to a final
evaluation. See Coastal Int'l Sec, 93 Fed. Cl. at 53Zdetermining that achange from
“significant weakness” to “weakness” “is a technical assessment cominbittde ageng's
expertise”); Femme Comp83 Fed. CIl. at 74482 (“The Army’s conclusion that [offeror’s]
proposal revisions prompted by discussions were sufficient to eliminate weekraesl improve
some rating, but insufficient to be assigned strengths or improhwerotatings, was weWithin

the Army’s discretion . . ”); OAO Corp.v. United States49 Fed. Cl. 478, 483 (2001) (“It is not
clear to the court, however, that resolution of three technical weaknesses . . . wosddnigce
have been sufficidrio caise a one point changiee[sic] [five-point] evaluation scale.”)

Akal citesWackenhutfor the proposition that “point scores are entitled to deference, but
only if the underlying decisions properly are explained in the Administraticer®é 85 Fed.
Cl. at 297 Akal argues thathis finding supportsetting aside th&inal Report because of the
differences in strengths and weaknesses identified #irec€onsensus Reportn Wackenhuyt
however,one offeror's scoreshanged significantlyrom the initial report to the final report
without any explanatigrdepriving the court of the ability to determine whetther final scores
were arbitrary and capriciousdd. (“[T]he court has determined that the [evaluators] violated the
APA by failing to create a record to explain and justify the [deleted] increase in point gcore, 0
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[deleted]% increase, between the [evaluators’] Preliminary and Fndings . . . so that the
court can determine whether the [evaluators] acted in an arbitrary jamcicss manner.”jtwo
alterations in original) In this case, iace the scores did not chandlee court can determine
whether the ratings in the Final Repare arbitrary and capriciousThe court’s review of the
Administrative Record particularlythe Consensus Report and the Final Report technical scores
does not evidence that the TEB&Iure to adjust Akal's technical scores in the Final Report was
arbitrary, capricious or an abuse of discretion.

3. Whether The TEB Engaged In Disparate Treatment In Evaluating
Plaintiff's And Intervenor’s Proposals.

a. Plaintiff's Argument.

Akal argues that thédministrative Record evidencesultiple instances of disparate
treatmenin evaluating Akdk and Walden’s proposale/here both offerors preseutstrengths,
“but the agency provides credit for the strength to dmlialden]” PI. Mot. at 27 (citing
CRAssocates Inc. v. United States95 Fed. Cl. 357, 3885 (2010) (disparate treatment found
where both biddet facility layouts included excessiv@ace, but only the unsuccessful bidder
was downgradetbr the excessive space

Akal citesfour specific instances of disparate treatment. Hiegfarding the'Ability to
Recruit and Furnish Qualified Applicants” stdctor, Walden’s ability to managend expand
for special security situations was found te & “discriminator” in the CO Award
Recommendation, butkal documentedmultiple instances of the same ability. PIl. Mot. at 28
29. Specifically, Akal highlighted their response during 1883 World Trade Center bombing
trials, security support for Manhattan and Brooklfigteral ourthouses in the days after the
September 11th terrorist attacksdits experience in thenited States Court of Appeals for the
Fifth Circuit after hurricanes Katrirend Rita. Pl. Mot. at 289 (citingAR Tab18 at 987, 1016,
1073-74). In contrasfredacted] PI. Mot.at 28 (citingAR Tab59 at 2102).

Second, the determination that “Walden demonstrated the clearest understanding of the
importance of a completand accurate application package for . . . CSO dates” s not
supported by thé&dministrative Fecord. PIl. Mot. at 280. In fact,Akal’'s description of its
recruitment program was more complete and detadlied Akal’'s screening process focused only
on candidates qualified to mddSMS’s requirements. PIl. Mot. at 29 (comparkig Tab17 at
878-89 (Walden'’s proposal)ith AR Tab18 at 1004-14 (Akal's proposal)).

Third, the CO'’s finding that “Walden’s training plans were mibr@an comprehensive,”
AR Tab 65 at 2195, is refuted by the record, whatiows that Akal's program is at least as
comprehensive. Pl. Mot at 30-31 (comparkig Tab17 at 845-47, 895-99 (Walden’s proposal),
with AR Tab18 at 1040-49 (Akal's proposal)).

Fourth, although Walden isredited for[redacted]in the “Corporate Experience” sub
factor, “USMS failed to consider or reference” the féecat Akal currently deploys more than
8,000securityguards. Pl. Mot. at 31 (citingR Tab18 at 987).Similarly, USMS omitted from
its review that Akal can provide “entrance control, roving patrol, stationary pogmnassnts,
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law and order and monitoring of equipmériiut credits Walden for previously providing those
same servicesPl. Mot. at 31 (citingAR Tab18 at 993AR Tab59 at 2106).

b. The Government'sResponse

The Government responds thaikal's ‘disparate treatment’ argument is nothing more
than disagreement with the USMS’s judgmeérGov't Mot. at 25. Regarding USMS'’s
preference for Walden’s ability to manage and expsedurity for special situatns, the
Government argues th#te preparedness for special situations is a qualitative judgment over
which reasonable minds could differ, bsihot grounds to set aside USMS'’s preference. Gov't
Mot. at25-26. As to Walden’€SO screening process, the same analysis applies. Gov’'t Mot. at
27. In particularAkal ignores tha{redacted] Gov’t Mot. at 27 (citingAR Tab 65 at 2195
Although Akal believes it has a superior proposél] his is not a basis for relief.’Gov’'t Mot. at
27. Likewise, Akal does not dispute theO's judgment thawWWalden’straining plan was more
than comprehesive, “but contends that ‘[itdfaining program is at least as comprehensive as
Walden’s.”” Gov't Mot. at 28(quoting Pl. Mot. at 30). Once again, this is not a basis for
challenging the award to WaldeGov't Mot. at 28.

The Governmentfurther contends thakkal's argument thaUSMS completely failed to
consider Akal’s ability to expand security coverage is wrong. Gov't Rapl (citingAR Tab
61 at 2136, 2142, 2148, 2154, 218®R Tab59 at 2095 (showing that Akal received 12 pgint
for its “Ability to Recruit and Furnish Qualified Applican}¥” USMSalsodid not ignore Akal's
CSO candidate screening processsov't Mot. at 1314 (citing AR Tab 65 at 219698
([redacted)). As towhich proposal showed a “clearer understanding” of the importance of the
application package)SMS believed thatValden’s use ofredacted]demonstrated that/alden
had a “clearer understandingGov't Replyat 14 (citingAR Tab65 at 2195).

Akal’s touting the superiority of its own plas notrelevant, nor basis for relief. Gov't
Reply at 14.

C. The Intervenor’'s Response

Walden responddat Akal is asking the court to “secomgiess]’ the weights assigned
to Akal’s “purported, seldentified strengths. Int. Mot. at 29. USMS’s conclusions, however,
were “sufficiently explained and documente@nd should not be disturbed, because “the
assignment of strengtland the determinatiomat an offeror exceeds requirements is left to the
discretion of the agency.” Int. Mot. 29-3Q see alsdnt. Reply at 13.Moreover, USMSis not
required to “explain in detail how it compared the utiae of each offeror's approacgainst
one another or why one offeror’'s approach is considered superior to another oti@moach
for each and every strength identified by the contracting officer.” IntyRefl4.

d. The Court’s Resolution.

Akal cites four specifiexampleof disparate treatmemthere it supposedlyshould have
been given credit for strengtless Walden was.
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Walden wasaffordedcredit in the “Ability to Recruit and Furnish Qualified Applicants”
subfactor for [redacted] Akal argues that it should have been given similar crediit$
responses to other special situations. RFP sectid0 @quires anofferor to demonstrate
preparedness t@Xpandsecurity coverag for special situationsAR Tab 70 at 2320emphasis
added) see alsoAR Tab 58 at 2075 Iqdividual Technical Evaluation Formfor “Ability to
Recruit and Furnish Qualified Applicants”).Walden’s [redacted]s actual experiencein
[redacted]that isdirectly responsive to thRFP’scriteria. Akal’s citedexamplesin contrast, did
not require it to expand itgperationsand thus its experience may rationally be considered not
as directly on pointSeeAR Tab18 at 987, 101,6107374.

Akal also states that it was subject to disparate treatiechuse the CQ@ward
Recommendatiostatedthat Walderredacted](AR Tab65 at 220%, andthe Consensus Report
noted hat Walden can provide “accesatrol, roving patrol, physical securjtgnd monitoring
of equipment.” AR Tab59 at 2106. Akaturrently provides 8,000 guards and can provide the
same serviceas Walden AR Tab 18 at987, 993. The court however, haslready recognized
that Akal was entitledotmore credit than was given for the “Corporate Experiencefatbr.

Akal also alleges disparate treatment regardii@MS’s finding that Walden hathe
“clearest understanding of the importance of a complete and accurate apppeakage for . .
CSO candidates andtha “Walden’s training plans wermorethan comprehensive. AR Tab
65 at 2195. Determining which offeror had the “clearest untemging” of the need for
complee application packeter whether training plans afenore than comprehensiverequires
gualitative judgmentdeyond thescope of thecourt’s expertiseand within the discretion of
USMS evaluators See E.WBIliss 77 F.3dat 449 (“Procurement officials have substantial
discretion to determine which proposal represents the best value for the genenin

The court therefore finds that Akal has not established that it was subject tatdispar
treatment.

F. Whether The Award Decisbn Violates FAR 15.308.
1. Plaintiff's Argument.
Akal argues that[tlhere is no evidence in the Administrativeeéord that the SSA

exercised his independent judgment for awarding the Fourth Circuit Contract tienVahs
required by FAR 15.308. PI. Mot. at 3fnstead, the SSA simply signed his name next to the

15 Furthermore, Akal argues that these determinations represdisfEtate treatment
but fails to note they were mentioned in a section entitled “Walden Compared kaikh AR
Tab 65 at 2194. As such they are not independent evaluations of the strengths and egeakness
each offeror, but rather eomparisonbetween Akal and Walden thaecessarilycalls for
disparate treatmenig., for crediting one but not the other. They do not inditiaé¢ Akal was
not given credit for strengths in this area. Indeed, the record clearly show&k#iatvas
credited for similar strengths in these are€®eeAR Tab 65 at 220405 (discussing Akal’s
recruitment program in some detail and, in particulating that “[redacted]”); AR Tab 65 at
2206 (“[Akal] presents an extensive and relevant training protocol . . . .").
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word “Approved” on the CQAward RecommendationAR Tab65 at 2198.Althoughthe SSA
can rely on the amgsis contained in th€O Award Recommendation, the SSA must “review the
agencys evaluations . . . ensure their accuracy, compare the results, and thendaymhbr
independent conclusion. . ” ComputerScience<Corp. v. United States51 Fed. Cl. 297, 320
(2002). There is no evidence in tAdministrative Recordthatthe SSA did anying more than
sign the CQAward Recommendatigwiolating FAR 15.308. Pl. Mot. at 3PI. Resp.at 7.

2. The Government’'sResponse

The Governmentespondsthat “[tihe SSA’s reknce upon the analysis of others i
expressly contemplatday the FAR.” Gov't Mot. at 30 (citing FAR 15.308[T]he SSA may
use reports and analyses prepared by othedocumentation shall include the rationale day
business judgments and tradeatffiadeor relied onby the SSA. . . ) (emphasis added by
defendant)). Therefore, the award did not violate FAR 15.308. Gov't Mot. at 30.

Moreover,FAR 15.308 does not require the SSA“tiocument his scrutiriyas Akal
asserts Gov't Reply at 17. Requiring the SSA to documanindependent rationale for his
own ratings adjustments is inapplicable because the SSA here relied upon tlseratitigs.
Gov't Mot. at 18. If the SSA did have to document his reasoning, “it would render meaningless
the FAR’s provision that the SSA may rely upon the business judgments and trafletffss.”

Gov't Mot. at 18.

3. The Intervenor’'s Response

Walden responds that this is a beslue procuremenawarded to a highaated but
lower price offeror so thatthe SSA was not required to providetail justifying his award
decision. Int. Mot. at 37. In this case, Akal cannot show that SSA failed to exedependent
judgment, because “the SSA’s signature on @@] [Award Recommendation indicates theJ]
Award Recommendation was reviewed agd concurred with by the SSA.” Int. Mot. at 37.
Nothing in the Administrative Record indicates that the SSA failed to exdrdspendent
judgment. Int. Mot. at 37. By “signing off” on theO Award Recommendation, the SSA
confirmed that he consideréde accuracy of information presented. Int. Reply at 6. The SSA
must only exercise independent judgment in reviewing and approving or disapproving
recommendations: “[tlhere is no legal authority . . . requiring the SSA to contesisionsland
judgments of others[.]” Int. Reply at 7.

4. The Court’'s Resolution
FAR 15.308 states:

The source selection authority's (SSA) decision shall be based on a comparative
assessment of proposals against all source selection criteria in the solicitation
While the SSA may use reports and analyses prepared by others, the source
selection decisiorshall represent the SSA's independent judgm@iie source
selection decision shall be documented, and the documentation shall include the
rationale for any business judgments and tradeoéideor relied onby the SSA,
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including benefits associated with additional cogtthough the rationale for the
selection decision must be documented, that documentation need not quantify the
tradeoffs that led to the decision.

48 C.F.R. 8§ 15.30@&mphasis added).

FAR 15.308hastwo relevantrequirementsl) the S@& must usehis or herindependent
judgmentin making a source selectiamd 2 the source selection decision must be documented,
including the rationale for any business judgments and tradeoffs made or reliedhenSfyA
FAR 15.308, howeverdoes notrequire thata separatedocument bewritten by the SSA
indicating therationale only that the dcumentatiorinclude any rationales fade or relied on
by the SSA .. 7 Id. (emphasis addedyee alsacComputer Science$1 Fed. Cl. at 320 A]ll
the SSA is required to do is review the agency’s evaluations of past perfoyraasuee their
accuracy, compare the results, and then form his or her independent conclusion béased on t
information.”); Latecoere Int’] Inc,, B-239113, B239113.3, 921 CPD { 70, 1992 WL 1502&

*6 (Comp. Gen. Jan. 15, 1992) (“[T]here is no legal requirement that an SSA personally wri
the document that reflects the award selection decision.”)

In this casethe SSA approvethe CO Award Recommendatiothat included a@0-page
memorandum and thenclosedTEB Final Report, both of which document “the rationale[s] for
any business judgments and tradeoffs ma&=é generallAR Tab65. The SSA did not author
a separate documerthiut adoptedhe rationale®f those documntsby signing his name next to
the word “Approved.” AR Tab 65 at 2198Moreover, there is no evidence of disagreement
among the members of the evaluation team as to who should be awarded the contract.

This situation isnot comparable ttnformationSciences Corpv. United States 73 Fed.
Cl. 70 (2006) whereinthe SSAunilaterally changedhe ratings of the offerorand made an
award selection different than that of the’€@commendatignwithoutanyexplanatiorof why
he elected to adoptdissening minority report. Id. at 11921. The key difference between the
two cases is that innformation Sciencesthere was no documentation of “tHmisiness
judgments. . . made. . . by the SSA.” FAR 15.308(emphasis added)In this casethere was
documentation of the businesgidgments . .relied onby the SSA.” Id. (emphasis added).
Therefore, additional documentation would be redund&eeRALPH C. NASH & JOHN CIBINIC,
The Source Selection Decision: Who Makes 1 No. 5NAsH & CiBINIC ReP. T 25 (2002
(“[I]n the great majority of procurements, we believe the source selection decisitears
decision and we further believe that is as it should be. . . . [In a situation where there are
conflicting recommendations from team mmaers], the job of the SSA is to reconcile the
conflicts. If the SSA encounters that rare instance where they cannot be exhotial SSA
should reach a full understanding of the reason for the conflicts and make a soureenselect
decision based on theest reasoned recommendation.”)

Moreover, there is no indicationn the Administrative Recordhat the SSA did not
exerciseindependent judgmentSeeSDS Int'l v. United States48 Fed. Cl. 759, 7722001)
(finding that the SSA’s reliance on the evaluators’ worksheets did not violateghgement
that the SSA exercise independent judgnvemeére the record contained no suggestion that the
SSA did not exercise independent judgmerthis position is consistent withe fact thaFAR
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15.308 dows the SSA torely onreports and analyses prepared by othedgeUSfalconv.
United States92 Fed. CIl. 436, 453 (2010) (“|Nthing prevents the SSA from basing his
judgment upon the evaluations and ratings of others, and indeed [FAR 15.308] expi@ssly al
the SSA’s decision to be based on business judgments and tradeoffermmalied onby the

SSA” (internal quotation omitted)see alsdrech System®8 Fed. Clat 246 (*[T]he manner in
which the SSA employs his team of experts, including the amount of delegation, is up to the
SSA. He might adopt a source selection plan, for instance, which provides that he awll foll
the individual evaluations of the technical team members, rather than his own oreasosns
view.”). This positionis also consistent with the presumption of regularity afforded to
government officials.Seelmpresa Construzioni Geom. Domenico GamufUnited States238

F.3d 1324, 1338 (Fed. Cir. 2001) (“[ljn determining whether to require an explanation, the
agency decisiors entitled to a presumption of regularity.”).

G. Whether The Contracting Officer's Award Recommendation Was Arbitrary,
Capricious, And An Abuse Of Discretion

1. Plaintiff's Argument.

Next, Akal argues that the CA&wvard Recommendation is flawetbecauset was based
on faulty technical evaluations and failed to provide a comparative assessnmopasals
against allsourceselection criteria, as required by FAR 15.308. PI. Mot. at 32. Instead, “[the
CO] used a prohibited conclusory and mechanical recitation of Walden’s supposethgesa
phrasedn the SSP’svaluation criteria terms.” Pl. Mot at &3 (citing AR Tab 65 at 2194
(TEB Final Report) AR Tab66 at 2240(CO’s May 14, 2011 draft Pre/Post Price Negotiation
Memorandum)). Whethe CO AwardRecommendation does compare Walden to other offerors,
it “focusesalmost exclusivelyon Walden’s strengthsvithout discussing Akal’'s advantages.”
PIl. Mot. at 34(citing AR Tab65 at 2194-95).

Furthermore, e required comparative assessment “must feaditative assessment of
their differencs, not simply a mechanical point score comparison.” Pl. Mot. at 34. In this
case, [t]here is no doubt the [CO] based hi@J Award Recommendatiosolely on point
scores.” PIl. Mot. at 35This is bestillustratedby the CO’s statemeniat “[g]iven the extreme
closeness of the pricing, the traoé analyss favors the technically higheated offer in all

circuits. .. " AR Tab 66 at 2240(CO’s May 14, 2011 draft Pre/Post Price Negotiation
Memorandm). The COAward Recommendation also only “provides a purely mechanical
recitation ofWalden’s supposed advantages . . . .” PIl. Mot. at 35 (ctRgrab 65 at 2191).

Further the CO madéhis bestvalue determination by “simply counting up the number of
satisfactory ratings an offeror received and comparing them to the other®ffer ” Pl. Mot.
at 35 (citingAR Tab65 at 2194).

In addition,Akal argues that the methodology ussdUSMSin this case is the sanas
that usedin awardng the other elevetrfiederal circit court contracts. Pl. Resp. at 5.These
contracts were protested in the GAO by G4S Se@8gkitions and Inte€on, and USMS
decided to take corrective actiolkeeAR Tab 90. Akal speculates that if USMS believétke
comparison method ould have withstoodGAO scrutiny, it would not have taken corrediv
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action. Pl Resp. at 5. Therefoiig,is “unreasonable” for USMS to argue that the same
methodology is not problematic ihis case. PIl. Resp. a5

2. The Government'sResponse

The Governmentrespondsthat the TEB Final Report was not faulty, for reasons
previously discussed, and thus tB® Award Recommendatiomvas notflawed simply because
it was based on the TEB Final Report. Gov't Mot. at 28-29.

Ironically, “[a]fter attacking the minutiae of the [CO’s] comparative assessment o
Walden'’s and Akal's proposals . Akal contends that such assessment does not exist.” Gov't
Mot. at 29 (internal citations omitted)The CQ however,compared all offerorandexplained
his decision. Gov't Mot. at 29 (citindR Tab 65 at 219498). Moreover, “[a]dditional
explanatiorhighlighting why Akal was inferior to Walden was not necessary, bechesedord
provides sufficient information to demonstrate a rational basis for the USd8ision.” Gov't
Mot. at 29.

Finally, as to Akal’s argument that the CO did not make a qualitative assessnieat
proposals, th€O Award Recommendation discussed the specific reasons &dé&fi’s technical
superiority, in addition taelying onthe point scores. Gov't Mot. at 30 (citi’R Tab 65 at
2191, 219495); see alsdsov't Reply at 1517 (citing Information Sciences73 Fed. Clat 118-

19; United Concordia Cs.v. United States99 Fed. Cl34, 41 (2011)HomeSourc&®eal Estate
Assets Servs., Ing. United States94 Fed. Cl466, 487 (201Q)Westech Irik, Inc.v. United
States 79 Fed. Cl272, 294 (2007) Also, the corrective action taken with respect to the award
for the othereleven circuits is inapposjtébecause those GAO bid protests were brought by
lower-priced offerors, meaning a tradff analysis was relevant. Gov't Reply at 1&/1dreover,
corrective action is not an admission of error.” Gov't Reply at 16.

3. The Intervenor's Response

Waldenalso respondthat Akal has not shown that the TEB evaluatwas flawed. Int.
Mot. at 31. Even if Akal did make such a showiranysuch“small, harmless errors” do not rise
to the level required to render tH@O Award Recommendation arbitrary and capricjous
particularly in light of the fact thatvalden had a much higher technical score and a loffer
pricethan Akal Int. Mot. at 31-32.

This case issimilar to Carahsoft Technology Corw. United States86 Fed. Cl. 325
(2008, wheren the court found an award recommendation adefuaecumentedvhen the
technical evaluations of the awardee and protestor were equaha@D recommended the
contract be awarded to the lowmiced offeror,i.e., a situation in with “a bestvalue tradeoff
[was] not possiblé Id. at 349.

Walden also points out that “the [CO] clearly examined the merits of each offerors’
proposals, as judged against the RFP evaluation criteria.” Int. Mot. at 36.
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Waldenalsopoints out that USMS’s decision to take corrective action regarding the other
eleven circuit CSO contract awards does not mean corrective action is edduere, because
in those cases tradeoff was requirecnd the technical scores were closer. Int. Reply at 5 n.2.

4. The Court’s Resolution.

Since the court has determined that the TEB Final Report was not fipsedacto the
CO Award ReRcommendation cannot be challenged on that basis.

Akal's argument that the C@ward Recommendation did not include a comparative
asseswent, as required by FAR 15.308 a qualitative assessmergwithout merit. First, there
is an entire section in the CO Awarceébmmendation titled “Walden Compared with Akal,”
and the enclosed TEB Final Report includes charts breaking down the point scores inscompa
with one another and several pages discussing the strengths of both propésaisb 65 at
219495, 220106. To the extent that Akal’s critique is that the @@ard Recommendatiomns
“one-sided” becase itdid not discuss Akal’s strengths, that argumsrdlso flawedasthe CO
Award Recommendationand the enclosed TEB Final RepodiscussAkal’'s strengths and
weaknesss at length.SeeAR Tab 65 aR2195-98, 220486. Moreover, it is not surprisinat
the CO'’s discussion of whyvalden’s proposal was superior does mantion Akal's strengths.
In this situation,lie CO wasequired to do nmore.

Akal's argument that th€O Award Recommendation aks not include a qualitative
assessment also wihout support. Th€O Award ReRcommendation includes“aomparative
narrative”describing whywalden was awarded the Fourtird@Dit contract, including a section
listing thespecific reasons why Walden’s proposal was superior to Akl Tab65 at 219495,
see alsoAR Tab 65 at 220e28. Moreover “the purely mechanical recitation” of Walden’s
advantages cited by Akal smply asummaryof why Walden was awarded the FourtiraDit
contract. AR Tal®5 at 2191.Akal’s assertiorthat the CO made his detarmation by “counting
up thenumber of satisfactory ratings,” is belied tne statementn the same paragraph as the
one cited by Akaldirecting the readeto: “See the comparative narrative below on the specific
strengths of each proposalAR Tab 65a 2194. Once again, the Ofasrequired to dano
more® SeeHomeSource94 Fed. Clat 487 (“Although the record . . . is not as detailed as
perhaps it could have been, the AR provides sufficient informatiafetaonstrate a rational
basis for the government’s determination .”);. see alsdNestech79 Fed. Clat 294 (“While
the [evaluation board’s] Report does not provide an exhaustive comparison . . . that level of
detail is not required.”) As for any “corrective action” taken by USMS regarding other security
contractsthe court determines that action to be irrelevant to the court’s resolution aighis c

16 Akal also suggests that, because USMS decided to take corrective actiohichfte

protests were filed regarding the other eleven CSO contract awards, theasavas error in

this case. The decision to take corrective action involved different offerdesedif proposals,
different technical evaluations and different contract prices. It is madaission of error,
especially not irthis case. Moreover, the situation with regards to the other eleven circuits is
more complicated because it appe to involve a tradeoff, becaugdal was rated higher
technically, but the protestors had a lower priSeeAR Tab 65 at 219@3 (describing technical
scores and offer prices for the most competitive bids for each circuit).
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V. CONCLUSION.

For the reasons discussed lerdkal is entitled taa two point increase in its “Corporate
Experience” score, raising Akalt®tal technical score from 69 to 71, and its overall score to
86.5. SeeAR Tab 65 at 2194. Nevertheless, Akal's recalculated technical score is still well
below Walden’s total techical score of 77 and overall score of 94AR Tab 65 at 2194.In
addition, Walden remains the lowgrriced offeror. SeeAR Tab 65 at 2191. écordingly,
Plaintiff's Motion For Judgment On The Adminiative Record is deniedndthe Clerk of the
Courtis directed to dismiss the Complaint

IT IS SO ORDERED.
s/ Susan G. Braden

SUSAN G. BRADEN
Judge
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