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OPINION

Ira M. Lechner Katz & Ranzman, P.C., Washington, D.for plaintiffs.

Daniel Gene KimCivil Division, United States Department of Justice, Washington,
D.C., with whom was Acting Assistant Attorney Gené&alart F. Deleryfor defendant.

ALLEGRA, Judge:

Pending before the court is defendant’s motion to dismiss portigigiofiffs’
complaint under RCFC 12(b)(1). Argument on this motion is deemed unnecessary.

On October 14, 2011 )qntiffs filed this classaction complaint, for themselves and
otherssimilarly situatedalleging that they are entitled to Sunday premium pay, pursuant to 5
U.S.C. 88 5544(a) and 5546(a), for work performed on Sunddys.complaint seeks damages
dating back to May 26, 2003.
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In Fathauer v. United State566 F.3d 1352 (Fed. Cir. 2009)etRederal Circuit held
that, for purposes of section 5546(a), “employees” includedipsetemployees. Following
this decision, on December 8, 20@Be Office of Personnel Managemé®PM) issued a
compensation policy memoranduf@RM), indicating that“agencies are required to pay part
time employees Sunday premium pay when such emplayeesvise meet the requirements
5 U.S.C. 5546(a)."In that documentOPM advisedagenciesiow toprocess claimfor such pay.
It indicated that, based dtathauer “agencies are required to pay parie prevailing rate
systems employees Sunday premium pay when such employees meet the ratpifieme
entitlementto such payments pursuant to 5 U.S.C. 5544(a) and 5 CFR 532.509CPMe
advised agencies to gipetential claimantsoticeof the Fathauerdecision and their right to
backpay. Finally asto such claims, OPM instructed

Under the Barring Act of 1940, a pay claim against the Government must be
received by the agency theonductghe activity from which the claim arises

within 6 years after the claim accrue§e€31 U.S.C. 3702(b).) As a result,
employing agencies should go back 6 years from the date the claim was filed and
pay claims for any unpaid Sunday premium pased partime employees for
Sundays worked during that period.

Various agencies issued guidance based upon this CRBID&partment of Veterans Affairs

(VA), for examplegestablishe@ process for enabling eligible pdiine VA employees to seek
Sunday premium pay for work performed between May 2003 and May 2G@paratprocess

was established for employegho performedsuch work after May 2009. In March of 2010, the
Department of Commerce issued a memorandum stating that “[ijn addition to payitighe
employees for regularly scheduled work performed on a Sunday from May 26, 2009 to present,
employees may file a claim foackpaywithin 6 years after the claim accrues for the period

prior to May 26, 2009, when they performed regularly scheduled Sunday work” without
receiving the premium pay.

On October 14, 2011, plaintiffs filed this suit, seekimgmiumbackpay forSunday
work performed since May 26, 2003. They also faeaotion for class certification, which this
court stayed on November 3, 2011. Plaintiffs filed an amended complaint on December 27,
2011, and on February 2, 2012, defendant filed an answer. On May 14, 2012, defendant moved
to partialy dismiss plaintiffs’ claims. Briefing on that motion (which included a round o
supplemental briefing) isow completed.

Defendant argues thatnder the statute of limitations found at 28 U.S.C. § 264,
court cannot entertain plaintiffs’ claims for baglyto the extent thegccruel more than six

! The Sunday premium pay statute entitles employees who perform work during a
regularly scheduledighthour period of non-overtime service “a part of which is performed on
Sunday. . . to pay for the entire period of service at the rate of his basic pay, plusyppayiat
a rate equal to 25 percent of his rate of basic pay.” 5 U.S.C. § 5546(a).
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years prior to the suit. é¢ause plaintiffs filed this lawsuit ddctober 14, 2011, defendant
contendsthis court lacks jurisdiction to entertain claims for baely for work performed before
October 14, 2005For their partplaintiffs argue that none tfieir claims are timbared
becausegin their view,the Back Pay A¢ts USC § 5596(b)(4yumps the statute of limitations in
section 2501 and authorizes the recoveryaaikpay fora period commencing six years back
from the date of an administrative determination.

Deciding a motion to dismiss “starts with the complaint, which must bepledided in
that it must state the necessary elements of the plantlfim, independent of any defense that
may be interposed.Holley v. United Stated24 F.3d 1462, 1465 (Fedir. 1997);see alsdell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007 he plaintiff must establish that the court has
subject matter jurisdiction over its claimReynolds v. Army & Air Force Exch. Sg®46 F.2d
746, 748 (FedCir. 1988);Klamath Tribe Claims Comm. v. United Stat@s Fed. Cl. 203, 208
(2011). The court may look beyond the pleadings and “inquire into jurisdictional facts” to
determine whether jurisdiction existRocovich v. United State833 F.2d 991, 993 (FeQir.
1991).

Sedion 2501 of Title 28 provides that “[e]very claim of which the United States Court of
Federal Claims has jurisdiction shall be barred unless the petition thereod gitiilen six years
after such claim first accrues.” The Supreme Court has interphesestatuteas seting
“jurisdictional” limits on this court that render claims not subject to equitable tollogn R.

Sand & Gravel Co. v. United Statéh2 U.S. 130, 134 (2008ee alsdHaddon Hous. Assocs.,
Ltd. Ptshp v. United States711 F.3d 1330, 1340 (Fed. Cir. 2013). Accordingly, this court
cannot entertain claims that have accrued prior to the limitations period, “gudadiction

were otherwise proper.Wilder v. United State®77 F. App’x 999, 1000 (Fed. Cir. 2008)
(affirming dismissal of claim under Back Pay Act as titverred under § 250%) A claim
“accrus as soon as all events have occurred that are necessary to enable the plaimigff to br
suit,i.e., when ‘all events have occurred to fix the Government’s alleged liabilifartinez

333 F.3d at 1303 (quotirdager Elec. Co. v. United Staj&368 F.2d 847, 851 (Ct. Cl. 19686))
see also Hart v. United Stateéxl0 F.2d 815, 817 (Fed. Cir. 1990). Under this standard, claims
for back payare“considered to be ‘continuinghinature, accruing aw each time a payment is
due’ Acker v. United Stateg3 Cl. Ct. 803, 804 (1991¢iting Burich v. United Stated.77 Ct.
Cl. 139 (1966)).

Under section 250 laintiffs’ claims for Sunday premium pay accrued each time
payment was due, regardless of whether plaintiffs knew that they werecetdideek these

2 A courtcan suspend the accrual of a clainly in limited circumstancesA plaintiff
“must either show that defendant has concealed its acts with the result th#t plasnunaware
of their existence or it must show that its injury was inherently unkbte at the accrual date.”
Martinez v. United State833 F.3d 1295, 1319 (Fed. Cir. 2003) (en banc) (internal quotations
and citation omitted).In any event, “accrual suspension” is “strictly and narrowly applied.”
Because plaintiffs have not sufently established these elements, this court declines to apply
the accrual suspension doctrine.



premiums. SeeOceanic Steamship Co. v. Unite@dt8s 165 Ct. Cl. 217, 255 (1964pjshop v.
United Sates 77 Fed. CI. 470, 481 (20Q®)Vorthington v. United StateS0 Fed. Cl. 712, 716
(2001). This conclusion derives from application of the “continuing claim doctrine,t unde
which each violation of a prexisting duty to pay overtime gives rise to a new claim with its
own associated damageSeeBrown Park Estated-airfield Dev.Co. v. United Stated27 F.3d
1449 Fed. Cir. 1997%xee also Worthington v. United Statg8 Fed. Appx. 77, 81-82 (Fed. Cir.
2002). Accordingly, under section 2501, this cogennot entertain claims for premium pay that
accruedbefore October 14, 2005.

Plaintiffs, however, claim that the Back Pay Axbvides otherwiseTheypoint to 5
U.S.C. § 5596(b)(4), which states —

The pay, allowances, or differentials grantealer this section for the period for
which an unjustified or unwarranted personnel action was in effect shall not
exceed that authorized by the applicable law, rule, regulations, or collective
bargaining agreement under which the unjustified or unwarranted personnel
action is found, except that in no case may pay, allowances, or differentials be
granted under this section for a period beginning more than 6 years before the
date of the filing of a timely appeal or, absent such filing, the date of the
administrative determination.

Plaintiffs assert that thEathauerdecision (or at the latest, thé*®l) was an“administrative
determination” triggering this provision, thereby allowing claimants to purackpayfor a
period beginning six years before the date of that decisenVay 26, 2003. Butultimately, it
appears that thisrovision is unavailing.

It is unclear whether plaintiffs’ claims are actually baseden in part, upon tHgack Pay
Act, or instead stersolelyfrom the interaction of the overtime pay statét&].S.C. 5546(a), and
the Tucker Act, 28 U.S.C. 8§ 1491(a)(1At least some cases suggest tleatisn 5546(a) is a so-
called“money-mandating statute that, in combination with thecker Act, 28 U.S.C. §
1491(a)(1), affords this court the authority to award overtime pay, independenti®dck Pay
Act claim. Consistent with this vieyneither of the opinions iRathauer seeFathauerv. United
States82 Fed. Cl. 509 (2008)Vv'd, 566 F. 3d 1352 (Fed. Cir. 2009), nor ettes complaint in
thataction, makesghe slightesmention of the Back Pay Act. tRer caseshowever, suggest a
split as to whtrole, if any, that statute playin a case such as thisAssumingarguendathatthe
Back Pay Act applies heranother questiois whethereitherthe Fathauerdecision or the CPM

3 Abramson v. Unite@tates 42 Fed. Cl. 326, 333 (1998) (plaintiffs entitled to recover
overtime pay under “either the Back Pay Act or 5 U.S.C. 8'55&khelleman v. United States
Cl. Ct. 452, 456 (1986) (“The Back Pay Act is derivative in its reliance on other regalahd
statutes to fix efficacious jurisdiction in this courtsgealso Corrigan v. United State223 F.
App’x 968, 972 (Fed. Cir. 2007) (examining overtime claims made under section 5546(a), as
well as theFair Labor Standards Act, with no mention of the Back Pay; Aef generally
United States v. Testa#24 U.S. 392, 407 (1976).
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constitutel the sort of “administrative determination” that would trigtfe¥six-year recovery
period in section 5596(b)(4MWhile OPM’s regulations indida thateitherthe Federal Circuibr
OPM can determine that an agencysleammitted arfunjustified or unwarranted personnel
action” seeb C.F.R. 8 550.803, less cleawhether a courlecisionor OPMmemorandum
constitutes an “administrative determination” undire same state. See Gray v. Office of
Personnel Management71 F.2d 1504, (D.C. Cir. 198%grt. denied475 U.S. 1089 (1986)
Roepsch v. Bentsgd®46 F. Supp. 1363, 1370 (E.D. Wis. 19%&e also McCay v. Bnm, 106
F.3d 1577, 1579 (Fed. Cir. 1997) (defining the phrase “administrative determination of
entitlement as used in 38 U.S.C. § 5110(Q)).

The court will not wade intthis thicketbecause even if the claims here ssenehow
predicated upon the Back Pay Act, and even if section 5596{®X{{)geredthelatter
provision plainly does naterve to alter or extend tls&atute of limitations established bgction
2501. By its terms, section 5596 otilypits theapplication of other lawsndicating thatin no
case may pay . .. be granted . . . for a period beginning more than 6 years before . e othe dat
the administrative determination3ee Hernandez v. Dep't of Air Foret98 F.3d 1328, 1331-
32 (Fed. Cir. 2008)eealso Bishop vUnited States77 Fed. Cl. 470, 481-82 (2007)hat this
languagecabins — and does not expanthe period of recovery defined by the applicable statute
of limitationsis confirmed by the statute’s legislative histoi§eeH.R. Rep. No. 105-532, at 342
(1998) (noting that under the statute, an award of backpay shall not exceed sturjleassa
shorter limitation period applies®) Accordingly, plaintiffs’ interpretation of this statute is
simplywrong. As suchwhethervel nonsection 5546(a) applies here, it is plain thia¢ sixyear
maximumrecoveryperiod definedheren avails plaintiffs naught.

Based on the foregoing, the court holds that the/sat-limitations period in section
2501 fully applies here. Accordingly, tiee extent faintiffs claim premium pay accruinfpr
Sundays bfore October 14, 200%hose claimsre herebyl SM1SSED.

ITISSO ORDERED.
s/Francis M. Allegra

Francis M.Allegra
Judge

* This view accords with OPM’s view of the statuee5 C.F.R. § 550.804(e)(1).
Plaintiffs make much of the agency memoranda suggesting that recoeeldbe hadas far
back as 2003. Howevaplaintiffs fail to identifyanylegal basis upon whiclhése memoranda
become determinati@r even relevant)lt is, of course, axiomatic that, in a case seeking
monetary relief, statements made by agency officials cannot give riseta@bégiastoppel See
OPM v. Richmond496 U.S. 414, 419 (1990%rroneous oral and written advice given by a
Government employee to a benefits claimant may [not] give rise to estoppetdabai
Government, and so entiflehe claimant to a monetary payment not otherwise permitted by
law.”); see also Schweiker v. Hansdb0 U.S. 785, 789-90 (1981).
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