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OPINION

BUSH, Senior didge.

Now pending before the coustdefendant’s motiofor summary judgment
pursuant tdRule 56 of the Rules of the United States Court of Federal Claims
(RCFC). Defendant’amotion hasbeen fully briefecand is ripe for a decision by
the court. Oral argument was neither requested by the parties nor required by the
court. For the reasons set forth below, the court grants defendant’s motion.
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BACKGROUND"
l. Factual Background
A. Lawrence Magdovitz and Ensley Station

During the time period relevant to this litigation, Lawrence Magdpaitz
attorney, realtor, andesidential contractan Clarksdale, Mississippgwned
and/or catrolled severalkcorporationsvhich togetherown hundreds oproperties
that are leased to the United States Postal Sethied>ostal Service), including
the property which is the subject of this litigatioh117-18, 122, 12728, 130362
That property, which ibcated aZ00 18th Stret in Birmingham, Alabamand
which thepartiesrefer to as “Ensley Stationtias beeteased to the Postaé&vice
since 19630r use as a post officaCompl. § 2 seeDef.’s Mot. at 2; Pl.’s Resp. at
1.

In February 2000Kerin Motors Inc. Kerin Motors), whichuntil December
2012was owneckitherin whole or in part by MrMagdovitz,purchased Ensley
Station. A122-23, 127-28. That conveyance included a lease withRostal
Servicedated March 15, 1965 A7-18 (lease agreementith amendmenis

Mr. Magdovitz incorporated Ensley, IN&nsley) theplaintiff in the instant
case, in 2005A137. Mr. Magdovitz is the president of Ensle136. Thesole
shareholdersf Ensley are Lawrence M. Magdovitz, #hd Noah Connor

'/ Thefacts recounted in this opinion are taken from the complaint and the parties’
submissions in connection with defendant’s motion for summary judgment. Except where
otherwise noted, the facts recounted herein are undisputed.

% All references in this opion to “A " are to the appendix to defendant’s motion for
summary judgment.

% Although a “Certificate of Transfer of Title to Leased Property ande_&asignment
and Assumption” dated July 17, 2005 refers to the lease as “dated March 20, 1965,” A159, the
lease itself states that it was “made and entered into this [J15[tlgfddgrch, 1965,” A7, and a
subsequent amendment to the lease likewise refers to the lease as an “instriaddviadt 15,
1965,” A16. Despite this discrepancy, the precate @n which the lease was entered is not
material to the court’s resolution of defendant’s motion for summary judgment.



Magdovitz— Mr. Magdovitz’s grandsonsA133. On July 17, 2005, Kerin Motors
conveyedEnsley Stationand assigned the lease Ensley. A137,159.

B. ThelLease

The lease cdains two provisionsvhich set forth the lessorsbligationto
maintain the premises as well as the tenant’s rights in the event that the lessor fails
to fulfill that obligation. Specifically, aragrapltv of the Ease states pertirent
part that“[tlhe Lessor shall . . maintain thelemised premisescluding the
building and any and all equipment, fixtures, and appurtenanbesher severable
or nonseverable, . . . in good repair and tenantabtelition, except in case of
damage arising from the actthie negligence of the Government’s agents or
employes.” A8. Additionally, maragraph 10(c) of the leapeovidesas follows:

If any building or any part of it on the leased property
becomes unfit for use for the purposes leased, the lessor
shall put the same in a satisfactory condition, as
determined byhe Post Office Departmerfor the
purposes leasedf the lessor does not do so with
reasonable diligence, the Post Office Department in its
disaetion may cancel thiease. For any period said
building or any part thereof is unfit for the purposes
leased, the rent shall be abated in proportion to the area
determined by the Post Office Department to have been
rendered unavailable to the Post Office Department by
reason of such condition.

The lease also contains Bax Clause Rler’ (the Tax Clause)yhich
providesin pertinent paras follows:

The lessor shall present to the Government the general
real estatdills of each taxing authority for taxes due and
payable on the land and buildings hereby demised when
said taxes apply to any year or part thereof within the
term of this lease. . . After the presentation of said tax



bills, the Government shall pay to the lessar,

additional rent due hereundéne net amount of said

taxes by check made payable to the lessor and thetaxin
authority issuing said tax bill. The lessor shall thereafter
promptly indorse said check and turn the same over to
the said taxing authority.

Al6.
C. ThelLeaky Roof at Ensley Station

In the fall of 2002shortly afterKerin Motorshad purchased Ensley Station
and assumed the lease with the Postal Setviegpof at Ensley Station
experienced lda. SeePl.’s Statement of Undisputed Material Facts (PSUMF) { 8.
On October 7, 2002, éhneth Meanghe manager of Ensley Stationotfied Mr.
Magdovitzin writing that Ensley Station “HAS LEAKS ON THE ROOF IN . . .
TWO DIFFERENT PLACES” and emphasized that “IMMEDIATE ATTENTION
IS NEEDED AS SOON AS POSSIBLEA29. In response, Mr. Magdovitz sent
JoeSpencer, plumber by trade whalsoperformedvarious odd jobs for Mr.
Magdovitz, to repaithe roof! A141-42, 146-47.

Despite Mr. Spencer’s efforts, theof continued to leakOn March 21,
2003,Mr. Means again notifier. Magdovitzthat “Ensley [S]tatiorhas roof
leaks that need to be looked afA30. In responseyir. Magdovitzsent Mr.
Spenceto Ensley Statiomo repair the rood second timeA31; Pl.'s RespEx. 3
(MagdovitzDep. pt. } at 77-79° This second effortvassimilarly unfruitful,

% Although Mr. Magdovitz asserted at his deposition that Mr. Spencer “had ancelectri
and plumbing license,” he stated that he did not know whether Mr. Spencer possessad a roofi
license. Al141-42.nlthe totality of the testimonyoacerning Mr. Spencer, there is nothing
indicating that he was a licensed raode, for that matter, that he possessed any roofing
experience whatsoever

°/ Defendant’s appendix includes a redacted version of the transcript of Mr. Magdovitz
deposition. Because the pertinent testimony in Mr. Magdovitz's deposition is natembtdithe
page ranges included in defendant’s appendix, the court is obliged to refer in certamspuirti
this opinion to the un-redacted transcript of Mr. Magdovitz’s deposition attached dsilaihtex
plaintiff's response to defendant’'s motion for summary judgment.



however On April 23, 2003, Mr. Means wrote to Magdovitzyet again to
notify him that THE BUILDING STILL HAS LEAKS ON THE ROOF IN . ..
TWO DIFFERENT PLACES.” A32. Mr. Means added that Mr. Spencer’s
“LAST VISIT DID NOT CORRECT THE PROBLEM,” and that “WE HAVE
LEAKS IN THE SAFE ROOM AND [IN THE] WOMEN] S BATHROOM? Id.

The roof continued to leak in 2084d2005 SeeA38-52. On September 1,
2004, the Postal Servisent a letter tdir. Magdovitzto “follow up [on] several
calls . . . [in] the past several months . . . regarding . . . need[ed] repairs at the
Birmingham Ensley Station post office fag.” A38. Among the “need[ed]
repairs” listed in tk letterwere “[r]lepair roof leaKsand “[r]eplace ceiling tiles
stained from roof leaks.ld.; seePSUMF { 11 The letter concluded by stating
that “[s]hould [KerinMotors] not take action to make the required repairs by
September 24, [2004,] the Postal Service will solicit proposals and award a
contract to have the work completed by a third party” and would seek to recover
the costs of such repairs “from rents dueunder the terms and conditions of the
lease.” A38. On January 13, 2005, the Postal Service getdnotheretter to Mr.
Magdovitz concerninfoutstanding deferred maintenance items” at various post
office locations, including Ensley Station. A89. Regarding the leaky roof at
Ensley Station fteletter stated thadn “attempt [had been] made to repair leaks”
on October 11, 2004, but thktaks weréSTILL IN EVIDENCE” —i.e., “RAIN IS
STILL COMING IN,” “CEILING TILES ARE FALLING,” and “FUNGUSJIS]
NOTED IN SOME AREAS:. A40.

In response to the Postal Servigegssistent complaintdir. Magdovitz
sent William Willis,the superintendent of operatiofe the YazooMississippi
DeltalLevee Boardvho alsoperformed various weekend projects for Mr.
Magdovitz to repair the roof. A49-52; Pl.’s RespEx. 4 (MagdovitzDep.pt. 2)
at107-08, 11416. Mr. Willis visited Ensley Statiotwice to conduct repairs.
A187-88; PSUMF 11 1:23. During his initial visiin or about March 20Q5Mr.
Willis spent approximately two hoursplacingwaterdamagedeiling tilesinside

® Like Mr. Spencer, Mr. Willis was not a licensed raofsir. Willis testified that his
job as operations superintendent entailed the performance of maintenance awvdoripatirthe
Yazoo, Mississippi Delta Leve&lthough he admitted théie possessedo professional
certifications he claimed that he hadbtained “[h]andson training” in sundry areas such as
“heavy equipment, welding, carpentry work, [and] roofing.” A161-62.



the building applying concrete silicone twacks aroungentsonthe rof andto
cracks in théouilding’'s external wallsiear the rogfand applying plastic cement to
cracksalong the flashing of an overhang on the front of the buildibte9-75.

Despite the repairs performed by Mr. Williee roof at Ensley Station
continued to leakSeeA42-48. In an effort tostop the leag the Postal Service’s
maintenanc@ersonneplaced glastic tarpover approximatelpnethird of the
roof and secured it with 3/8 inch staplgSompl. § 11A56. Later in March 2005,
Mr. Magdovitz sent Mr. Willisa second timé&o Ensley Statiorio perform
additional repairso the roof A152, 17984. During that visit, Mr. Willis
discovered the tarp on the roof, removed it, and applied a layer of aluminum roof
coatingcalled“silver coat overthesurface of theoof. A18284, 18788, PSUMF
19 14, 1718. Mr. Willis did notinspect the subsurfacd the roof before applying
thecoaing, nor did heverify whether the staples hadtuallypunctured the
subsurface A181-82.

The roofat Ensley Statiogontinued to leakhrough the end of March 2005
and into April D05 A47-48, 74. On April 4, 2005Bryan Pease, the Real Estate
Manager for the Postal Service’'s Southeast Facilities Service Gifisea letteto
“Larry” Magdovitz— Mr. Magdovitz’'s son andttorney-— statingthatEnsley
Station“has the attention of the District Manager” becawsekersat the station
were “complaining about having to work in wet conditions every time it.fains
A56-57. Mr. Peasalsostated thathe Postal Serviceras “having a roofing
consultant examine the roof and provide us with an existing conditions survey and
recommendation for repair/replacemenid:

D. TheHouse Report

On April 18, 2005, Charledouse an expert in commercial and residential
roofing systems and a registered roof observerhampson Engineering Inc.
inspected Ensley Statimroof and conducted a moisture surves8, 61-64, 66.

In his written report of the inspection, Mr. House ndteat the roof consisteaf
“multiple layers of a granulated modifibttumensurface materidl most likelya
materialcalled “Ruberoid’ A59; see alsdA66. Mr. Housealso stated thatluring
hisinspectionhe conducted moisture surveyf the roofusing a‘Tramex Leak
Seeker notdestructive moisture detection system.” A67. Mr. House explained
that “[tjhe Leak Seekeis a solid state electronic capacitance mesgecially



designed to locateapped moisture in a roof systénid. According to Mr.

House, lhe moisture survesevealed'extremely high” levels of moisture “under
the roof membrane in all locations throughout the entire roof aredneatvy
concentrations at the perimeter and locations around the metal flashingcollars
A66-67.

In addition Mr. House observethat the“side laps and“end laps of the
granulated modified bitumen surface matehniadl been tapeolverand/or adhered
to theroof membraneising roof cementA67, 69, 72. This condition, Mr. House
concludedis indicatve of “[p]oor sealing” of the surface materad well as “past
roof leals.” A67; see alsdA69 (“Taping of the side laps would indicate separation
of the laps in the past.”), 72 (“The end laps of the modified cap sheet are also being
sealed with roof cement prior to the application of the new top coating. This form
of cement application is indicative of past roof leak problem$4r. Housealso
noted thabnly seventypercent of the surface matemnes “turned down over the
existing perimeter metal drip edge and nailedhile the remaining thirty percent
“terminated at the edge of the [perimeter] metal and turned slightly upwaéd.”
see alscA73. Mr. Houseopinedthat this conditiomesulted in‘water
accumulging] on the roof surface. . [and]running] over the raised edge of the
modifiedsheet and into the roof system undernéatk67; see alsA70 (“In areas
where the cap sheet was not turned down over the dripvesiige wagunning
back under the cap into the roof.”), 73 (“When water builds up on the roof surface
it runs over the outside edge of the cap and back under the open edge at the
[perimeter] metal. This condition allows a large amount of water into the roof
system.). Additionally, Mr. Housebservedhat the “metal flashing collars
installed to seal the penetration of the plumbing metal vents” on the roof “were not
sealed properly and were allowing water into the roof syst&67; see alsA71.
Finally, Mr. Housenotedthat ‘{tjhe metal drip edge has been moving at the end
lap jointsdue to poor nailing,a conditionwhich, in Mr. House’s opinion,
“cause[d]the membrane stripping to split and allow[ed] water to entdirdlog]
system at the perimeterA67; see alscA72.

Based upottheresults othemoisture surveyand hs observationsegarding
the condition of the roof systemilr. Houseconcludedhat “moisture has been
entering the roof system and building for some tianed that'[tjhe concentration
of moistureis so largdthat] a process of deteriorationdiaegun that cannot be
stopped. A67-68. Mr. House therefore recommended ttigthe only solution to



this problem would be [thedJomplete removal of the roof membrane, roof
insulatian, and perimeter metal. . . . [d]Jown to thefrdeck”as well as
replacement of the entireabsystem. AGS.

E. ThePostal Service Replacesthe Roof and Offsetsthe Cost of
Replacement against Rents Owed under the Lease

On April 27, 2005, Mr. Peasent Mr. House’s report to Mr. Magdovitz by
facsimile along with a cover sheet stating that“'REPORT RECOMMENDS
REPLACEMENT AS THE ONLY MEANSOF MAKING THE ROOF WATER
TIGHT.” A74. Mr.Peaseequestedhat Mr. Magdovitz “ADVISE[THE
POSTAL SERVICE] OF PLANNED ACTION AND SCHEDULE AS SOON AS
POSSIBLE.” Id. Mr. Magdovitz responded dviay 11, 2005assertinghat “[t]he
roof at Ensley [Station] is not leakihgnd“[i]f water is trappedunder the roofing,
it was caused by the thousands of staples penetrating the roof caused by [Postal
Service] employees.A83.

OnMay 20, 2005Mr. Peasesentanother letteto Mr. Magdovitzstating
thatthe Postal Service would “proceed to have the roof replaced as soon as
practicable” andvould seekeimbursementf the cost of replacing the roof or, in
the alternative, would “recapture [the cost] through rent reductioh&4; see
PSUMF{ 19 On August 10, 2005, Mr. Pease sgeitanother letter to Mr.
Magdovitz statinghat “the leaks are still in evidericandreiteratingthat the
Postal Service would complete the necessary repairs and seek to recover the cost of
such repairs “from rents due you under the terms and conditions béase.”
A86.

Shortly thereafterhie Pstal Serviceentered into a contract for the
replacement of the roof, which was completadDctober6, 2005 at a cost of
$55,296.14 Compl. 1 13414; A90-106; PSUMF § 20 On December 13, 2005,

Mr. Peaserovided Mr. Magdovitz with copies of invoices for the roof

replacement and informed him that if the Postal Sedid@&ot receive
reimbursemenby January 6, 2006, “the full cost of the roof replacement under this
lease may be recouped through rentaudadn.” A105;seePSUMFY 22.

The Postal Serviceeverreceival reimbursemensf the cost of replacing the
roof. A109. Accordingly, o October 15, 2010, contracting officer Jean Scholl



Bergissued &final decisiori authorizing the withholding of repiayments under
the leasas a setoff A108-11;seePSUMFY 21 Ms. Berg’sdecision stated that
unless payment was made in the full amour$5,296.14y January 1, 2012, the
Postal Service would begin to make monthly rent deductions beginning on that
date and ending in March 2015, for a total deduction of $12,982.02. A110. The
decision further stated that this would “leave[] a balance of $42,314.12[,] which
will be deducted from any other payments due under #dseler, if necessary,
collected through legal actiond.

OnNovember 12, 2010, Ms. Berg sent another letter to Mr. Magdovitz
acknowledgingensley’srequest for payment &3,410.77 in property taxes
pursuant to th&ax Clausecontained in the leaséA112-13; seePSUMF 23.
This letter stated that the Postal Service “will not pay the additional rent otherwise
provided for in the Tax Clause,” but would instedf$etthe tax payments
requested by plaintiigainst the cost of replacing the roéf112-13.

1. Procedural History

Ensleyfiled athreecount complainin this courton October 14, 2011. In
Count | plaintiff allegesthat the government breachthe leaseby “improperly
attempting to reimburse itself $55,296.14 for repairs to the roof” at Ensley Station
Compl. 1 23.Plaintiff asserts that “addressed the roof leak issues” dhdtthe
Postal Service “replaced the roof unnecessarilg. 24. Ensleyalsoassertsin
the alternativethatany“continued leaks after the Plaintiff's repairs were the result
of the ‘actsor negligence’ of the Defendant’s agents or employees by making
thousands of staple punctures to the fodd. § 25 see alsad. { 15. With respect
to Count | plaintiff asks the court to “find that the Defendant breached the Lease
Agreement by improperly charging and withholding from the rents the amount of
$55,296.14 andto “order the Defendant to refund all funds withheld by the
Defendant . . . [and] cease any future witdimay.” 1d.  28.

In Count I, plaintiff allegesthatthe government breached the lease by
refusing to pay property taxésallegedy owedpursuant to th&ax Clause
Compl. 11 2984. With respecto thiscount Ensley‘requests . . . that the
Defendant be ordered to forward a check for the amount of the taxes, including any
penalties, interest or other charges required to be phdd{ 34.



In Count Ill, plaintiff alleges thathe government “has takersabstantially
unjustifiableposition in this matter. . based on the fact that the Lease Agreement
clearly states [that] the Defendant must provide payment of the real property taxes
upon being presented with the tax bill for the Propéryompl.{36. Ensley
asserts that “[tjh®efendant’s actions were contrary to the facts presented to them
in written correspondence from the Plaintiff and [in] the Lease Agreement and
were done in bad faith.Td. §37. Plaintiff therefore requestseasonable
attorneys feesn an amount to bshown in an [Equal Access to Justice Act]
application.” Id. {40.

Defendant filed a motion for summary judgment on August 29, 201iés
motion, defendant argues that thex@o genuine issue of fact regardplgintiff's
failure to remedy thengoing leaks in thEnsley Statiomoof, and thaplaintiff
can produce no evidence demonstrating $bhah leaksvereattributableto the
Postal Service’sct of staplinga plastictarp to the roof.SeeDef.’s Mot. at12-16;
Def.’s Reply a0-12. Defendant therefore contends tptintiff is responsible for
the cost of replacing the roahder paragraphs 7 and 10(c) of the ledse
addition, defendant argues that the Postal Serviestitled to offset the cost of
replacing the roof againstm due under the leasincluding by withholdingax
paymentotherwiseowedpursuant to thdax Clause SeeDef.’s Mot.at 1112,
16-18; Def.’s Reply at ®, 12-14. Plaintiff filed its response on Octob28, 2013,
anddefendantiled its reply on November 26013.

DISCUSSION
l. Standard of Review for RCFC 56 Motions for Summary Judgment

The availability of summary judgment helps a federal courtsé&oure the
just, speedy, and inexpensivetermination of every action.Celotex Corp. v.
Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. R. Civ. P.Smmary judgment
IS appropriate where there is no genuine dispute as to any material fact and the
moving party is entitled to judgment as a matter of law. RCFC 58(ajerson v.
Liberty Lobby, InG.477 U.S. 242, 2448 (1986). A fact is material if it would
affect the outcome of the suinderson477 U.S. at 248. A dispute of material
fact is gemineif a reasonablérier of factcould return a verdict for the nonmoving
party. Id. at 248, 256Matsushita Electric Indus. Co. v. Zenith Radio Cpd4Y5
U.S. 574, 587 (1986) (citation omitte@)ating that there is no genuine issue
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“[w]here the record taken as a whole could not lead a rational trier of fact to find
for the nommoving party”).

The moving party bears the burden of showing that there is an absence of
any genuine issue of material faghd the court must view tleidencen the
light most favorable to the nonmovant afrdwall reasonable inferencesfawvor
of that party Dairyland Power Coop. v. United Statd$ F.3d 1197, 1202 (Fed.
Cir. 1994) (itations omittedl “The moving party, however, need not produce
evidence showing the absence of a genuine issue of material factld. (citing
Celotex 477 U.S. at 325)Rather, “when the nemoving party bears the burden
of proof on an issue, the moving party can simply point out the absence of
evidence creating a disputed issue of material fact” andlifieshift the burden to
the nomoving party to produce evidence showing that there is such a disputed
factual issue in the cas&imanski v. Sec’y of Health & Human Ser631 F.3d
1368, 1379 (Ed. Cir. 2012) (citingCelotex 477 U.S. at 325, andairyland, 16
F.3d at 1202).

A partyopposing a properly supported motion for summary judgment “must
set forth specific facts showing that there is a genuine issue fdr #WNatlerson
477 U.S. at 256. kreallegations odenials, conclusory statements evidence
that is merely colorable or not significantly probative are not sufficient to preclude
summary judgmentld. at 24850, 256 see alsdMatsushita475 U.S. at 586
(“When the moving party has carried its burden under Rule 56(c), its opponent
must do more than simply show that there is some metaphysical doubt as to the
material facts.”) (citations omittedhpplied Cos. v. United Statéd4 F.3d 1470,
1475 (Fed. Cir. 1998) (“It is well settled tHatconclusory statement on the
ultimate issue des not create a genuinsu of fact.” (quotingmperial Tobacco
Ltd. v. Philip Morris, Inc.899 F.2d 1575, 1581 (Fed. Cir. 1990Barmag
Barmer Mascenfabrik AG vMurata Mach., Ltd.731 F.2d 831, 8336 (Fed.
Cir. 1984)(Barmag (“With respect to whether there is a genuine issue, the court
may not simply accept a party’s statement that a fact is challengedlere
denials or conclusory statements are insuffici¢iititation omitted) “The party
opposing the motion must poitat an evidentiary conflict created on the record by
at least a counter statement of a fact or facts set forth in detail in an affidavit by a
knowledgeable affiant.’Barmag 731 F.2d at 836. Summary judgment must be
granted against a party who fails to make a showing sufficient to establish the
existence of an essential element to that party’s case and on which that party will
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bear the burden of proof at tridDairyland, 16 F.3d at 1202 (citinGelotex 477
U.S. at 323).

1. Analysis

A.  Whether Ongoing Leaks at Endey Station Were Attributableto
Plaintiff or the Postal Service

The government argues ttiaere is no genuine issue of fact regarding
plaintiff's failure to repair ongoing leaks in tsley Statiomoof, and that
plaintiff can produce no evidence demonstrating ttinalieaks were attributable to
the Postal Service’s act of staplinglastictarp to the roof.SeeDef.’s Mot. at 12
16; Def.’s Reply ati-6, 9-12. Defendant therefore contentifmtthe Postal Service
“reasonably concluded that Ensley had breached the lessor’s obligations in
paragraphs 7 and 10(c) of the lease by failing to keep the roof in good repair and
tenable condition and by failing to put the roof ‘in a satisfactory condition.™
Def.’s Reply at 4quotinglease paragraph 10(a) A8); see alsdef.’s Mot. at 16
(“Ensley cannot establish that the Government was responsible for the leaks or that
the Postal Service’s decision to replace the roof was unreasonable.”).

Plaintiff responds that “fulfilled its maintenance obligation to the
Defendant when it repaired the roof on the leased property, but the Defendant’s
contractors put staple holes in the roof afterwards causing subseopfdrtiks.”
Pl.’s Resp. at 1Plaintiff therefore contendsat“[tlhere is a genuine issue of
material facias to the cause of the leaks at Ep$Btation]” Id. at § see also id.
at 9(“[T]here exists a genuine issue of material fact as to whether the Defendant
contributed to the roof leaks by stapling plastiche roof at Ensley thus causing
new leaks.).

After careful consideration of the evidence and argunmetsented by the
parties, the court agrees with defendant tthate is no genuine dispute of fact
regardingplaintiff's failure to remedyhe ongoindeaks in the Ensley Station roof
As a preliminary mattethe undisputed evidence demonstratesldaks persisted
from 2002 through 2005 despite the Postal Service’s repeated complaints and Mr.
Spencer’'s and Mr. Willis’esumerougepair atempts. The Postal Service first
notified Mr. Magdovitz of the leaks in October 2002. A29; PSUMF f\l&hough
Mr. Magdovitz sent Mr. Spencer to make repairs to the roof shortly thereafter, the
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leaks reappeared in March 2003. A30,-#2] 14647. The Bstal Service again
complained of leaks in April 2003, even after Mr. Magdovitz sent Mr. Spencer a
second time to repair the rooA31-32; Pl.’s Resp. App. 3Magdovitz Dep. pt. 1

at 7+79. Complaints ofroof leakscontinuedn 2004 and 200%ven afteiMr.
MagdovitzdispatchedMr. Willis twice to conduct repairsA38-57, 74; PSUMF
11.

Plaintiff concedeshat“there were leaks” in the Ensley Station rbot
neverthelesasserts that such leaks were “repaired” by Mr. Spencer and Nis,Wi
therebyfulfilling plaintiff's obligations under paragraphs 7 and 10(c)he lease
SeePl.’s Resp. a8; see also idat 1 (“[T] he Plaintiff fulfilled its maintenance
obligation to the Defendant when it repaired the roof on the leased property. .
However, Ensley offers no evidence to support this claim, or to rebut the evidence
demonstrating thahe Ensley Station roof continued to leddspite Mr. Spencer’s
and Mr. Willis’s efforts. As notedsupra mere denials, conclusory statemeuts,
evidence that is merely colorable or not significantly probative are not sufficient
preclude summary judgmengeeAnderson477 U.Sat24850, 256;Matsushita
475 U.S. at 588Barmag 731 F.2d at 8336. Under this binding authority,
plaintiff's bald and unsupported assertion is plainly insufficient to demonstrate the
existence of a genuine issue of material fact regarding plaintiff's failure to remedy
theongoingleaks at Ensley Station.

Furthermorethe court agrees with the government tiatntiff has not
demonstrated a genuine issue of &&tothe cause of the leak#&s notedabove
the moisture survey conducted by Mr. House on April 18, 2005 revealed
“extremely high” levels omoisture “under the roof membrane in all locations
throughout the entire roof area®66-67. Suchhigh moisture levels, Mr. House
concluded, signaled that water Hagkn"entering the roof system and buildifoy
some time& A67 (emphasis addedAdditionally, Mr. House observed
particularly high levels of moisturat the perimetelof the roofjand[in] locations
around the metal flashing collars.” A6®his condition, Mr. House concluded,
resulted from improper sealing wietal drip edgeand flashing collarsas well as
improper installation and sealing of the granulated modified bitumen surface
materialoverlaying the roaf A67, 6973.

Ensleyoffersnothing to challenge Mr. House’s credentials as an exgsit
proffersno rebuttal toMr. House’sfindings and conclusiongther than to assert
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thatthey are tirectly contrary” to the testimony provided by Mr. WillisPl.’s

Resp. at 9.Plaintiff reliesspecificallyupon the portion of Mr. Willis’s deposition
testimony in which he stated that the surface material installed on the Ensley
Station roof “is about a sixteenth of an inch thick” and “wo[uldn’tetakbig

staple to go through itas well asistestimony that the roof “can’tadnothing but

leak” as a resuldf the 38 inch staples used by the Postal Service to secure the tarp
to the roof A181;seePl.’s Resp. a®. Ensleycontendghat this testimony
demonstrates a “genuine issue of material fact as to whether and to what extent the
Defendant is responsible forathoof leaks at Enslgstation] becausée 1/16th of

an inch of roofing material is less than 3/8th of an inch of metal staple.” Pl.’s
Resp. at 9.

Undercuttingplaintiff’'s argument, howeveare two factors. The first is Mr.
Willis’s lack of credentials as even a licensed roofer, let alone as an expert in
roofing. The second consideration is Mr. Willigisvn admission that he never
inspected underneath the surface of the Ensley Station roof and therefore did not
know theactualthickness of the roafr whether the staples had actually punctured
the roof SeeAl76, 18182. To preclude summary judgment, Ensley must do
more than offef[m]ere denials or conclusory statements”; it “must point to an
evidentiary conflict created ohe record by at least a counter statement of a fact or
facts set forth in detail in an affidavit bykaowledgeablaffiant.” Barmag 731
F.2d at 83@emphasis added)lUnder this standard, Mr. Willis’s purely speculative
statement that the roof “can’t do nothing but leak” as a restiie Postal
Service’s act of stapling a tarpagoortion ofthe roofcannotestablish a genuine
issue of fact regarding the causetd leaksat Ensley StationAccordingly, the
court agrees with defendant tf&nsley does not meaningfullysgute the
findings and conclusions made by [Mr.] House regarding the roof’s condiéind
thereforeplaintiff has failed to establish a genuine dispute of fact #eetoause of
the ongoing leaks at Ensley Station as weitsafailure to remedy those leakSee
Def.’s Reply at 2

‘I Although Mr. Willis was shown photographs taken by Mr. House during his April 18,
2005 investigation, he was not asked to offer any opinion as to Mr. House’s findings and
conclusions with respect to the condition of the rd&#eA185-86, 194-95.
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B. Whether the Government Was Entitled to Replace the Roof and
Offset the Cost of Replacement against Rents Owed Plaintiff
under the Lease

The govermrment nextargues thathe Postal Servicbvas well within its
rights[under the leasdb offset the amount that it owfsnsley]in rents against
the cost of the roof as a setoff.” Def.’s Mot. af 4de alsdef.’s Reply at 34, 7-
9. The court agees for the following reasons

“The right of setoff (also called ‘offsgtallows entities that owe each other
money to apply their mutual debts agaeach other, thereby avoiditige
absurdity of making A pay B when B owes ACitizers Bank of Md. v. Strumpf
516 U.S. 16, 18 (199%¢itation and internal quotation marks omittet{5]etoff is
a device that facilitates the efficient reconciliation of competiagnsbetween
the same parties.J.G.B. Enters Inc. v. United Stateg97F.3d 1259, 126{Fed.
Cir. 2007) (citingStrumpf516 U.S.at18).

The seminal case regarding the government’s right of setdffited States
v. Munsey Trust Co. of Washington, D.832 U.S. 2341947)(Munsey. In
Munseythegovernment had retained percentages of progress payovedso a
contractor on six contract832 U.S. 234237. The contractor defaulted on a
subsequent contract, resnliiin damages to the governmautitich the government
offsetagainst the retained progress paymetds.In holding that the government
properly exercised its right of setoff, the United States Sup(zmetstatedthat
“[the government has the same right which belongs to every creditor, to apply the
unapproprited moneys of his debtor, in his hands, in extinguishment of the debts
due to hint. Id. at 239(citations and internal quotation marks omitted).

Following Munseythe United States Court of Appeals for the Federal
Circuit and its predecessdhe Court of Claims*haverepeaedly recognized the
governments right of sebff” as a matter of federal common ladohnson v. All
State Const, Inc, 329 F.3d 848, 852 (Fed. Cir. 208iting cases)see also
Applied Cos.144 F.3dat 1476. Under thisprecedent,ite government'sommon
law setoff right can be defeatear constrictednly by “explicit contractual,
statutory, or regulatory languageJ.G.B, 497 F.3dat 1261 (citing Munsey 332
U.S. at 239, andpplied Cos.144 F.3d at 146); see alsa@Johnson 329 F.3cat
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853(citations omitted)Cecile Indus., Inc. v. Chene§95 F.2d 1052, 1055 (Fed.
Cir. 1993)

Defendanpoints outthat the lease contains no languagpressly
prohibiting the Postal Service from making repairs and deducting thefcasth
repais from rent due under the leasehe event of the lessor’s failure to maintain
the premises accordance with paragraphs 7 and 10(c) of the .|easeDef.’s
Mot. at 11(“Here, the lease contains ‘no prohibition against setofigLoting
Applied Cos.144 F.3dat1476)) Defendant thereforeontends that the lease does
not constrit the government’'sommon lawsetoff righs. 1d. (citing Applied Cos.
144 F.3dat 1476.

Applying the aforementioned authorities concerning the government’s right
of setoff, he couris compelled tagreewith the government on thmurely legal
issue of the availability of setoff as a remedy forl&dssor’s failure to maintain the
premises in accordance with paragraphs 7 and 10(c) of the ®laseughthe
partiesframethisissueprimarily asone of contract interpretation, the conotes
preliminarily that the government’s setoff rights gm®unded infederalcommon
law, not in the terms of any contract. As nosegbra it is well established that the
government enjoys a right of setdifatcan be defeatenk constrictednly by
“explicit contractual, statutory, or regulatory languagé.G.B, 497 F.3d al261
(citations omitted).And, as previously statedhd leasat issudn this case
contains no languageplicitly limiting the government’s setoff rightsicluding
the government’s right to make repairs &amdeduct the cost of such repairs from
rent due under the lease

Plaintiff nevertheless contends that the Postal Service was not entitled to
replace the roof at Ensley Station and deduct the cost of replacement fralmerent
under the lease becaysaragraph 10(amplicitly barsthis remedy.SeePl.’s
Resp at 78. Specifically plaintiff relies uporaportion of paragrapb0O(c)which
stateghat ‘{i] f any building or any part of it on the leased property becomes unfit
for use for the purposes leased, the lessor shall put the same in a satisfactory
condition” and “[iJf the lessor does not do so with reasonable diligence, the Post
Office Department in its discretion may cancel the lease.”sA&8Pl.’s Respat %

8. Ensleyargueghat paragraph 10(cdy listing a particular remedy available to
the Postal Service in the event of Ensley’s breaeh ¢ancellation), implicitly
excludes all other remedies, including gedfp repair andent ceduction. Pl.’s
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Resp at7 (stating that paragraph 10(c) “is clear and unambiguoproviding the
Defendant with one remedgr the failure of the lessor to make necessary repairs:
cancel the lease”8 (“[T] he words of the Lease should be given the meaning
derived from it by a reasonable intelligent person acquainted with the
contemporaneous circumstances. Using that plain meaning, the Defendant only
had the option to cancel the Lease, not repair the roof and deduct the amount from
the rents) (citation omitted)”

The short answer to plaintiff's argument with respect to paragraph 10(c) is
that nothing in paragraph 10@@&)presshyimits the government’s setoff rights or
precludes the government from making repairs and deducting the cost of such
repairs frontent due under the leasAs explainedsupra the absence of any
explicit limitation on the governmentsommon law setoff rightis dispositive of
the issue of whether the government was entitledgt@ace the roof and deduct the
cost of such replacement from rent.

Thecourt’s conclusionwould be no differenéven if the court were to
assume that the Postal Service’s rightepair and educt werea matter of
contract interpretation as to thectsivity of the remedies enumerated
paragraph 10(c) of the lea@ee., cancelldion). It is axiomatic that antract
interpretation begins with the plain language of the agreeniegt.Barron
Bancshares, Inc. v. United Stat866 F.3d 1360, 1375 (Fed. Cir. 20Qdijation
omitted) Paragraph 10(c) statdsat“[i] f any building or any part of it on the
leased property becomes unfit for use for the purposes leased, the lessor shall put
the same in a satisfactory conditibrA8. It then goes on to state ttip} f the
lessor does not do so with reasonable diligence, the Post Office Depantment
discretion mayancel the lease.ld. (emphasis added)lhis permissive language
clearly connoteson-exclusivity as to the rendégesavailable to the Postal Service
in the event of the lessor’s failure to maintain the premiség plain language of

8 Ensley alssuggests that interpreting the lease to allowselip repair and rent
deduction would “render portions of the [lease] meaningless,” thereby violabiagj@acanon of
contract interpretation. Pl.’s Resp. at 7 (citiragkheed Martin IR Imaging Sys., Inc West
108 F.3d 319, 322 (Fed. Cir. 199K)¢Abee Constr., Inc. v. United Staté3 F.3d 1431, 1434
(Fed. Cir. 1996), anBortec Constructors v. United Stat&60 F.2d 1288, 1292 (Fed. Cir.
1985)). Defendant is correct to point out, however, thatdyrifails to identify what provision
of the lease, if any, is rendered meaningless” under the government’squoffiarpretation.
Def.’s Reply at 8. The court therefore rejects plaintiiesfunctory, and unsupported, argument.
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paragraph 10(c) therefoumdermine€nsley’s argument that the Postal Service’s
remedies were limited to cancellation of the lease.

Plaintiff's argument with respect to paragraph 10(c) is also in conflict with
case lawnterpreting similatease provisions!It is well settled that contracts to
which the government is a paryand though a lease may concern and convey a
property interest it is also very mucle@ntract- are normally governed by federal
law, not by the law of the state where they are made or perforn@dsberg v.
Austin 968 F.2d 1198, 1200 (Fed. Cir. 199€ijing Prudential Ins. Co. of Am. v.
United States801 F.2d 1295, 1298 (Fe@ir. 1986)) When federal law does not
ansver thequestiornpresenteghowever,acout may “look to general property and
contract law principles as they are embodied in $aatgoronouncements.ld.
(citations omitted).

The parties do not cite, and the court has not found, any decisions of the
Federal Circuit or this court (or their predecessors) involving sitei¢ese
provisions oraddressing thexclusivity ofremediesenumeratedh Postal Service
leases Neverthelesghe court notes that at least two fedelatrict courts, in
construing nearly identical provisioimsPostal Servicéeaseshave held thathe
enumeration of particular remedies for the lessor’s failure to maintain the leased
premiseslid not rendethose remediesxclusive of all remedgeotherwise
availableto the Postal ServiceSeel&R Realty Co. v. United Statetl8 F. Supp.
391, 394 (E.D. Pa. 197aGn(an action by a lessor for recovery of rent withheld by
the Postal Servicas a setoff against the cost of repairs undertaken yasial
Service holding that'the government was justified in withholding from its rental
payments the costs of . repairs determined to be necessamgtwithstanding a
lease provision similar to paragraph 10(&)cClure v. United State882 F. Supp.
988, ®1-92 (D. Kan 1974) construing a lease provision identicajptragraph
10(c)in an action by a lessor for recovery of rent withheld by the Postal Service
and holding that the government “was not limited in remedies to an abatement of
the rent or cancellation but could elect to mtiderepairs and deduct tlexpense
from the rerdll payments).

Likewise as the government points out in its briefs, the Postal SeroaslB
of Contract Appealan construingsimilar lease provisiag)hasrepeatedly held
thatthe Postal Service may make repairs to leased buildings upon the lessor’s
failure to makenecessaryepairsand may recover the cost of such reptireugh
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rent deductionsSee, e.gSpodek Nationwide Postislgmt.Lease Agreement
PSBCA No. 4506, 02 BCA 1 31,733, 2001 WL 1647269 (Dec. 26, 2001)
(constuing similar lease provisions an@holdinga contracting officer’s decision
requiringalessor tareimbursehe Postal Service fathe cost of replacing a roof

that persistently leakedespiteprevious repairs by the lesdmecausethose

repairs did notelieve [the lessor] of the responsibility under the lease to maintain
the facility (including the roof) in good repair and tenantable conditiafif'd sub
nomSpodek v. Potteb67F. App’x 87 (Fed. Cir. 2003)Ester, PSBCA No. 3051,
93-3 BCA 125,960, 1993 WL 106905 (Mar. 31, 1993) &maction to recover rent
withheld bythe Postal Service underlease requiring the lessor to maintain the
leased premises, holding that the Postal Service was entitled to be reimbursed for
the cost of epairsto the building’s heating systenit.R. Kaplan (Penner Fin.

Grp.) Lease AgreementBSBCA No. 1147, 83 BCA { 19,969, 1985 WL 17355
(Sept. 9, 1985)in anaction to recover rent withheld Ibiye PostaBerviceunder

leas& containing similar provisions to those at issue heofding that'the

absence of any lease provision restricting [the Postal ServisEs)f its federal
common law offset remedy to rentals due under the leases may be construed as
permitting that remedy”jcitation omitted) Def.’s Reply at 8

The court also notes, additionalsupport for defendant’s position, that a
least twafederal circuitcourts of appeal, in construing state law, have held that
contract provisions listingarticular remedies for breado not rendethe
enumerated remedies exclusive absent an express limiting provgaene.gq.
Advanced Bodycare Solutions, LLC v. Thione Int’l,,I16&5 F.3d 1352, 1364.1th
Cir. 2010)(concluding, under Georgia lathat aprovision ofaninstallment
contract stating thahe supplier coultermindae or renegotiate the agreemérthe
purchaser “fail[ed] to order and pay for at least the minimum dollar amount of
[p]roducts during any applicable period of tinged nat effectively limit the
suppliersremediedo the listed remedies because ¢batract did not clearly
express that the listed remedies wexelusive) Am. Nat'|Bank & Trust Co. of
Chicago v. KMart Corp, 717 F.2d 394, 398 (7th Cir. 1983) (applyingnidiis law
to hold that “[tlhe mere fact that a contract provides remedies a tenant may pursue
on breach of a landlord’s covenant does not necéshart the remedies
available) (citation omitted) cf. United States v. Paddock78 F.2d 394, 396 (5th
Cir. 1949)(“It is a generally recognized principle of law that remedies provided in
a contract for breach of warranty are permissive only, and not exclusive unless so
provided in the contract either expressly or by necessary implication.”) (citations
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omitted). While these federal courts’ interpretations of state law are not
dispositive, they are in harmony with both state law and respected treatises
accordingly, constitute additional persuasive authority in support of the
government’s positiom this case See, e.gMarini v. Ireland 56 N.J. 130, 146
(1970)(“If . . . a landlord fails to make repairs and replacements of vital facilities
necessary to maintain the premises in a livable condition for a period of time
adequate to accomplish such reaid replacements, the tenant may cause the
same to be done and deduct the cost thereof from futuré’ygRisRichard A.

Lord, Williston on Contractg§ 66:89 at57 (4th ed. 2002(citing various state

court decisions, as well as federal court decisions applying state law, for the
proposition that “[ofh the breach of a covenant by the landlord to repair, the tenant
may make the repairs himself or herself and recover the reasonableeegpens
doing sd).

C. Whether the Government Was Entitled to Offset the Cost of
Replacement against Real Estate Taxes Owed Pursuant to the Tax
Clause

With respect tensley’s allegation that the Postal Service breached the lease
by withholding property taxe®quired to be paidursuant to th&ax Clausethe
governmentontendghat“the terms of the [Tax Clause] unambiguously provide
that real estate taxesgpayable to the lesssas rent,” and therefore “in exercising
the Government’s right to a setoff, the Postal Service did not breach the lease when
it chose to credit the real estate tax rent payments to offset the cost of the roof.”
Def.’s Mot. at 17.In addition, @&fendant arguabat“even if thgTax Clausefid
not state that the real estate taxes were payable as rent, the Postal Service still
would not have breached the lease because the lease does not preclude setoffs,”
including setoffs by mans of withholding tax payment&d.

In responseknsleyargues thathe expresgermsof the Tax Clauserohibit
the government froroffsettingthe cost of repairs against property tax payments
SeePl.’s Resp. at91. Thespecificlanguage upon which plaintiff relies is the
portion of the Tax Clause requiring the Postal Servigaydhe lessor’s property
taxes‘by check made payable the lessor and the taxing authority” and requiring
the lessor tdindorse said check and turn the same over to the said taxing
authority” A16; seePl.’s Resp. at40. Ensleysuggestshatthe govenment is
precluded from setting off repair costs against tax payments because, pursuant to
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the“clear language®f the Tax Clause, the taxingthority (not the lessor)énds

up with the funds Pl.’s Resp. at 1L0Additionally, and in the alternative, Ensley
invokes the rulef contra proferentento argue that, to the extent that the Tax

Clause is found to be ambiguous, it “should be construed against the Defendant
who draftedhe [T]ax [C]lausg” becausethe Plaintiff's interpretation of thg]ax
[C]lause is reasonable, and the Plaintiff has reasonably relied on its interpretation.”
Id. (citing cases).

The court finds Ensley’s arguments with respect to the Tax Clause to be
meritless, and agrees wilefendant that the Postal Servweas not precluded
from withholding tax payments as a setoff against the cost of replacing the roof at
Ensley Station As an initial matter, the court has already determined that nothing
in the leasexpressly limits the government’s setoff rights or precludes the
government from making repairs and deducting the cost of such repainefrom
due under the leaséAs defendant correctly notes, the Tax Clause requires the
Postal Servicéo pay the lessés property taxess“additional rent due
hereunder A16 (emphasis added3eeDef.’s Mot. at 17; Def.’s Replat 13 By
expresslyncludingproperty tax paymentss part of thérent due”under the lease,
the Tax Clause clearfyermittedthe government to offetthe cost of repairs
against tax payments to the same extent asamgtother forms of rent.

Additionally, the court rejectihe notion advanced by Ensley, thie
Postal Servicavasprecluded from withholding tax payments as a setaffely
becauséhe taxing authority, ndhe lessor, ultimately receivélde payments
Plaintiff offers no suppoffor this argument other than soiggesthat“[a]ll of the
cases cited by the Defendant concerning the right to sarefdistinguishable
because, unlike in those cas§i$ n this situation the lessor isn’'t actually getting
the money Pl.’s Resp. at 10Plaintiff fails to explain how this distinction makes
any difference with regard to the Postal Service’s ability to invoke its setoff rights.
Indeed theplain terms of théease undermine Ensley’s position. The Tax Clause
required the lessdo “present to the Government the general real estate tax.bills
. for taxes due and payable on the land and buildings hereby démmsbequired
the Postal Service to pay such bills “as additional rent.” Alégardless of the
ultimate recipient of the tax payments, this language plainly conferred a financial
benefit to the lessor, amthposeda corresponding financiabligationupon the
Postal Servicewhich could be offset against the cost of necessary repairs
undertaken by the Postal Service.
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Finally, the court agrees with defendant that “Ensley’s invocation of the rule
of contra proferentens misplaced. Def.’'s Reply at 14.As theFederal Qicuit
has held“contra proferentenis arule of last resorthat isapplied only where
there is a genuine ambiguity and where, after examining the entire contract, the
relation of the parties and the circumstances under vihéhexecuted the
contract, tle ambiguity remains unresolvedGardiner, Kamya & Assag P.C. v.
Jackson467 F.3d 1348, 1352 (Fed. Cir. 20Q6}ation and internal quotation
marks omitted) A contractprovisionis ambiguousnly if it is “susceptibleto
more than one reasonable impwestation.” HPI/GSA3C, LLC v. Perry364 F.3d
1327, 1334 (Fed. Cir. 2004) (citidgwett, Inc. v. United Statea34 F.3d 1365,
1368 (FedCir. 2000). The court has already determined that the Tax Clayse, b
expresslyincludingproperty tax paymentss part of thérent due”under the lease,
unambiguoushpermittedthe government to adetthe cost of repairs against tax
payments to the same extent as \aitlyother forms of rentEnsley has failed to
demonstrate any ambiguity in the Tax Clause which would support the invocation
of contra proferentem

CONCLUSION

For all of the foregoing reasons, the catotcludes thaEnsley has failed to
demonstrate a genuine issue of materialdadbthe cause of the ongoing leaks at
Ensley Station as well as failure to remedy those leaks. Furthermore, the court
concludes thatunder the plain language of the lease, the Postal Sevage
entitled to offset the cost of replacing teakyroof aguinst entdueEnsleyunder
the leas, including by withholding tax payments otherwise due under the Tax
Clause9 Defendant is therefore entitled to summary judgment on each of plaintiff's
claims:

Accordingly, it is herebpDRDERED that

° With regard tcEnsley’s request for an award of attorney fees in Count Il of the
complaint, the court notes that attorney fees may be awardedthadegual Access to Justice
Act only to a ‘prevailing party. 28 U.S.C. § 2412(d)(1)(A) (20)2see e.g, 360Training.com,
Inc. v. United Stated 11 Fed. Cl. 356, 360 (201@)jting Comm’r,Immigration &
Naturalization Serv. v. Jead96 U.S. 154, 158 (1990)).
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(1)

(2)

3)

Defendant’'sViotion for Summary Judgment, filsdlugust 29, 2013, is
GRANTED;

The Clerk’s Office is directed BNTER final judgment in favor of
defendanDI SMISSING the complaintvith preudice; and

Each party sHbbear its own costs.
/s/lLynn J. Bush

LYNN J. BUSH
SeniorJudge

23



