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OPINION AND ORDER

CAMPBELL-SMITH, ChiefJudge

Plaintiff, an employee of the United States Census Buf&ansus Bureau”),
contends that he and others similaityated have not been paid the Sunday premium
pay to which they are entitled under federal law. Presently before the court are
defendant’s motion for a partial dismissal of plaintiff’s claims, the parties’ cross-motions
for summary judgment, and plaintfrenewed motion for class certification. Thecourt
GRANT S defendant’s motion for partial dismissal, DENIES defendant’s motion for
summary judgment, am@RANT S plaintiff’s motions for summary judgment andass
certification.
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l. Background
A. Organizatim of the Census Bureau

The Census Bureau is part of the Economic and Statistics Administration of the
United State®epartment of Commerce (“Commerce Department™).? Jt. Stip. { 1.
Within the Census Bureau is a Field Directorakeéch isoverseen byhe Associate
Director of Field Operationsld. § 2. The Field Directorate includes the National
Processing Center and the Field Divisidd. The National Processing Center manages
threetelephone centers (also referred to as contact centers), respectively located in
Jeffersonville, Indiana, Tucson, Arizona, and Hagerstown, Marylahd} 7. The Field
Division is comprised of an office at Census Bureau headquart&gtland Maryland,
and six regional offices; prior to 201tRere werdwelve regionabffices. Id. 1 34.

B. Census Bureau Interviewers

The Census Bureau employs, as interviewadiyiduals who conduct interviews
to gather information fosurveys commissioned by the federal government and private
businessesld. § 5. Included among the surveys treCurrent Population Survey
(“CPS”), the Survey of Income and Program Participation (“SIPP”), the National
Ambulatory Medical Care Survey, and the Consumer Expenditure Quarterly Survey.
Def.’s Ex. A at 5;Def.’s Ex. B at 9;Def.’s Ex. C at 15Def.’s Ex. D at 21 Def.’s Ex. E
at 27. In the Field Directorate, interviewers work eifloeione of the three contact
centers managed by the National Processing Center or for one of the Field Division’s
regional offices. Jt. Stip. ¥4 The interviewers have varying job titles: (1) at the
Jeffersonville contact center, the interviewars classified as Statistical Clerké) at
the Tucson and Hagerstown contact centéesinterviewers are classified as Telephone
Interviewers; and (3) at #hregional officesthe interviewers are classifiedaitherField

1 The court derives the facts in this section from the parties’ joint stipulation of facts

(“Jt. Stip.”, ECF No. 40), the decisions in Fathauer v. United States, 566 F.3d 1352 (Fed.
Cir. 2009), andsross v. United States, 106 Fed. Cl. 369 (2012), the exhibits submitted by
plaintiff (“Traub Ex.,” “Boop Ex.,” “Savits Ex.,” “Traub Supp’l Ex.”), and the exhibits
submitted by defendant (“Def.’s Ex.”). Due to the inconsistent pagination in plaintiff’s

exhibits and the almost complete lack of pagination in defendant’s exhibits, the court

refers to the page numbers assigned by its electronic case filing system.

2 Plaintiff represents, and defendant does not dispute, that this action does not
involve the Statistical Clerks who conduct telephone interviews from the Jeffersonville
contact centerSeePl.’s MSJ 5 n.2. Defendant explains that no garte interviewers
work at that contact center. Def. Ex. A at 6.



Representatives or Senior Field Representatives (collectively, “Field Representativés
Id. 717 #8.

TheTelephone Interviewers conduct interviews from the contact centers; they
enterresponses of the survey participants into computers locatedcaritees. Jt. Stip.
19 7, 11.The Field Representatives conduct telephone interviews from their own homes
or ateitherthe home®r thebusinesses of the survey respondents; they drder
respnses of the survey participaims$o government-issued laptop computers. iffi10
11. TheSenior Field Representatives perform the same work as Field Representatives.
In addition, theyhave certain training responsibilities, to include conidgdield
observations of, and providing dhe-job feedbacko, the Field Representativek. { 9.

C. Interviewers’ Work Schedules

TheTelephone Interviewers and the Field Representatireeappointedo their
positions under Schedule A ekcepted serviceld.  12. Appointed as mixed tour
employees, they workitber intermittent, part-time, or full-time scheduldsl. § 13. All
newly hired interviewerstart onan intermittent work schedule. Id. { 14. They convert
from an intermittent work schedule to a part-time work schedule once they establish a
work pattern that exceeds a fixed minimum number of hours per quarter, angiach
hours are reasonably expected to continuef1d.516. For Telephone Interviewers,
the fixed minimum number of hours is 150; for Field Representatives, it is[@84(ield
Representativealso must demonstrate a predictable work pattern of hoursweer
consecutiveguarters of pay intervals before they become eligible to convert to a part-time
work scheduleld. § 17. Once Field Representatives conieeat part-time work
schedule, theyemain on that schedule if there is sufficient work to do and the Field
Representatives are performing satisfactoriti,.{ 21. The Census Bureau determines
thetype of work schedule for each intervieveexdcompletes, as documentatien,
Standard Form 50Ld. ] 18.

Part-time Telephone Interviewers work in shifts of normiglég than eight hours
in duration. These work shiftse scheduled two weeks in advance by contact center
managementld. I 23. These workschedules vary from pay period to pay period
depending on the amount of available work. fl@4. Part-time Telephone Interviewers
are able to swap hours amongst themsesasject to supervisor approvadd. | 25.

In contrast, paftime Field Representativast their own hours based on workload
and theavailability of survey respondentgd. § 26. IfField Representatives are unable
to complete thie assigned work timely, their supervisors may reasigiwok to others.
Id. 1 27. The administrative workweek for Field Representatives spans from Sunday at
12:01 a.m. to Saturday at midnighdl. I 33;cf. id. § 20 Field Representativesust
reportthe hours they have worked by datd. Parttime Field Representatives are



eligible for overtime pay andf they have performed night and holiday work, for
premium pay.ld. 1 22.

As a conditionof employment, Telephone Interviewers and Field Representatives
must be amenable to weekend wold#l. I 28. Night work and weekend work allow
these employees to reach survey respondembsareavailable at such times. Id. 1 29.

For all surveys conducted by the Census Bureau, Suntayiewing is
permitted. 1d. 1 35. Br some of the surveys, the interviewing is expected to begin on a
Sunday._ld{ 34. The SIPP survey, for example, is a monthly survey that stagbn
the first day of the month without regard to whether it falls on a Sunddgy. 1 38. The
interviewing periodor another surveythe CPS survey, begins on a pre-determined
Sunday anduns for either ten or eleven days: this period of time, which is known as the
“CPS Week,” includes two Sundays. Def.’s Ex. D at 2. Prior to CPS Week, the regional
offices issue memoranda and calendars pertainitigtanonth’s survey. See generally
Def.’s Exs. HQ. The regional offices permit the Field Representatives to wookigjin
the last day of interview periaduring CPS weekndoccasionally request that the field
representatives providiaily transmittas back to the office. Jt. Stip. 1 37.

Field Representatives may perform other work on Sundays as well. Some survey
instructions requirelaily phone calls from Field Representatit@Senior Field
Representatives during specified weels. 36. Centralized trainirgessionglsomay
bescheduledbn Sundaysid. § 39, and Senior Field Representatives may coridaict
field observations of Field Representatives on Sundays, id. | 40.

Sundays work permitsField Representatives to achieve high survey response
ratesto complete various surveys timedndto attainCensus Bureau’s survey goals._1d.
19 3632. But, part-time Field Representatives have never received premium pay for the
work theyhave performed, and continue to perform, on Sundayd11d3, 75.

D. TheFathauer Decision and the Census Bureau

The Sunday premium pay statute provides:

An employee who performs work during a regularly scheduled 8-hour
period of service which is not overtime work as defined by section 5542(a)
of thistitle a part of which is performed on a Sunday is entitled to pay for
the entire period of service at the rate of his basic pay plus premium pay at
a rate equal to 25 percent of his rate of basic pay.

5 U.S.C. § 5546(a) (2006). For more than forty years, the federal government has

interpreted this statute apply only to full-time employees. Fathauer, 566 F.3d at 1352-
53. However, on May 26, 2009, the United States Court of Appeals for the Federal
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Circuit (“Federal Circuit”) ruled in the Fathauer decision that the tefamployee” in the
Sunday premium pay statute includes both full-time and part-time emplagees.
1353, 1357.

As a result of the decision Fathauer, the United States Office of Personnel
Management (“OPM”), which serves athefederal government’s human resources arm,
Jt. Stip. 1 41, began issuiggidance to federal agencies about the payment of Sunday
premium pay. On August 27, 2009, OPM advised counsel at the Census Byreau,
electronic mailthateligible part-time employes should receivBunday premium pay.
Id. 1 46. Counsel at the Census Bureau forwar@&M’s message to an official at the
Commerce Department’s Office of Human Resources Management (“OHRM”). Id. § 47.
That OHRM official, in turn, forwarded the messatgethe director of the Census
Bureau’s Human Resources Division, among others. Thdirector of the Census Bureau’s
Human Resources Division forwarded the message to [masgtbin the division for
“appropriate action.” 1d. 1 4849. The Census Bureau’s Human Resources Division
thennotified the Field Division ofhe Fathauer decisionld. § 50.

On December 8, 2009, OPM issued a memorandum of guidance to assist federal
agenciesvith the processing aheir employees’ administrative claims for Sunday
premium pay.ld. § 51. Two weeks later, on December 24, 2009, the Commerce
Departmeris OHRM issued a bulletin to those human resources divisions withime
Commerce Department’s variouscomponent agencies, including the Census Bureau’s
Human Resources Division, that were responsible for paying Sunday premium pay to
part-time employees. 1§.52. The @mmerce Department expectézisubordinate
agencies, through theiespectivdhuman resources divisiors, provide notice to all part-
time employees ofher eligibility for Sunday premium payld. 1 53. But, the
Commerce Department did not monitor the subordinate agencies for complidufte.
54.

On July 13, 2010, an official from OHRM issued another bulletin aadldhtional
guidance about the processing of administrative claims for Sunday premium p&y. Id.
58. But, not until March 7, 2011 did the Census Bureau begin to send notices to its
employees regarding their entittement to Sunday premium pay. Id. { &B;5c69
(noting that the OHRI never advised Commerce Department components of the
deadlines for submitting administrative claims for Sunday premium pay). On that date,
the chief of the National Processing Center’s Human Resources Branch notified all
employees located in the Tucson and Hagerstown contact centers, including the
Telephone Interviewers, of the procedure for filing administrative claims for Sunday
premium pay.ld. 11 59-60. The chiefs of the individual contact centers also issued
memoranda advising employees of the proper procedure for submitting an administrative
claim. Id. 1 61-62. Nearly three months later, an official from the National Processing
Center sent a memorandum to the employees of the Tucson and Hagerstown contact
centerdo update them on the administrative claims prockss] 63.
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Of the three classes of interviewers employed with the Census Bordguahe
Telephone Interviewers were advised that they could receive Sunday premium pay for the
Sunday hours they hadorkedsince May 2003.d. § 8. To receive payment, they had
to establish the number of hours they had wokedarious Sundayshile in parttime
status.ld. 1 66 To do so, they were provided access to NationaleBeing Center
computers.ld. 1 67;_see alswl. T 19 (stating that the personnel records contained within
the Census Bureau’s Human Resource Information System included employees’
appointment type, work schedule, and work history). The National Processing Center
assisted the Telephone Interviewers with their clafirs by generating payroll records
andverifying part-time status Sunday workhowaadthen by submittinghe
administrative claims tthe National Finance Center of the United States Department of
Agriculture, theentity responsible for processitite Gensus Bureau’s payroll. 1d. 1 57,
64-65, 68. Eligible Telephone Interviewers ultimately received retroactive Sunday
premium pay._ld. 11 72, 74. They continue to do so, and the Censasi Base
amended the job announcement for the Telephone Interviewer position to reflect the
availability of Sunday premium payd. § 76.

The Census Bureéhastreated thepart-time Field Representatives differently.
Neither the Commerce Department nor the Census Bureau nthiéisel employees of
eitherthe Fathauer decision or the procedure for submitting an administrative claim for
Sunday premium pay. |8 7071. The Field Representatives have never received
retroactiveSunday premium payid. 1 73, 75. Nor do they receive such pay now.
Moreover,the Census Bureau has not aneithe job announcement for the Field
Representative and Senior Field Representative positions to reflect the availability of
Sunday premium payd. { 77.

E. Plaintiff’s Application for Sunday Premium Pay

Plaintiff was hired by the Census Bureau in 1990. Since his hiring, he has worked
as a permanent, parime Field Representative fidre New York regional office. Traub
Ex. 6B; Def.’s Ex. Y at 60-61. He first heard from a Telephone Interviewer who worked
in the Hagerstown contaceénter that sheadreceived Sunday premium pay. Jt. Stip.
78. He thenearned of thé-athauer decision and discovered that other part-time
Telephone Interviewers were receiving Sunday premium [ghyf 79.

On April 15, 2011 plaintiff sent a writenletter of demand for Sunday premium
pay to boththe director of the New York regional office and an employee at the Pay,
Benefits, and Services Branch in the Census Bureau’s Human Resources Division. Id.

As the chief of the Pay, Benefits, and Services Branch JeldeePritchett reviewed
plaintiff’s letter and discussed it with a colleaguen the Human Resources Divisiotd.
80. Shethenreferred plaintiff’s letter to counsel for the Census Bureau and expressed
concernabout both the potential stof the part-timeield Representatives’



administrative claims and the need to treat all Census Bureau employees dqully.

81. Plaintiffs demand for Sunday premium pay prompted the Census Bureau to prepare
an estimate ofvhat it might oweto part-time Field RepresentativiesSunday premium

pay. Id. 1 84.

On May 27, 2011Ms. Pritchett sent a letter to plaintiff requesting additional
information about his claimld. { 82. Plaintiff responded on June 22, 20IHL.9 83. To
date, neither th€ommerce Department nor the Census Bureau has ruled on plaintiff’s
claim or determined whether permanent, piant Field Representativese eligible to
receive Sunday premium pay. f86. Following plaintiff’s correspondence with the
Human Resources Division, the New York regional office araditd monthly CPS
memorandum.t previously had stated that Field Representativesashduct such
surveysare “expected to work” on the first Sunday of the CPS; itnow provides: “All CPS
[Field Representatives] who have cases in their possession are encouraged to work the
first Sunday (although this is not a requirement).” 1d. § 85.

F. Plaintiff’s Lawsuit

Because the Census Bureau has netdamt his claim for Sunday premium pay
plaintiff fil ed this actin. He seeks for himselfandall similarly situated part-time Field
Representatives witlhthe Census BureauSunday premium back pay from May 2003
to the presentHe asks the court to direct the Census Bureau to make such payments
going forward and to reimburse his incuregtrneys’ fees. Compl. 7-8.

Shortly after filing his complaint, plaintithoved for class certification. Pl.’s Mot.
to Certify Class, ECF No. 6The court deniethatmotion without prejudice, and the
parties proceeded with discovery. Gross v. United States, 106 Fed. Cl. 369 (2012). Upon
the close of fact discovery, the parties filed croggtions for summary judgmen®l.’s
Mot. for Summary J. (P1.”’s MSJ), ECF No. 44; Def.’s Resp. and Cross-Mot. for Summary
J. (Def.’s MSJ), ECF No. 50; P1.’s MSJ Reply ECF No. 53; Def.’s MSJ Reply, ECF No.
54. Plaintiffalsorenewechis motion for class certificatiqrPl.’s Renewed Mot. to
Certify Class (PI’s Renewed Mot.), ECF No. 45, and defendant filed a motion to dismiss
those of plaitiff’s claims that fall outside ofthe sixyear limitations periodDef.’s Mot.
to Partially DismisgDef.’s Mot. to Dismiss), ECF No. 48._SealsoDef.’s Resp. to Pl.’s
Mot. (Def.’s Resp.), ECF No. 49; P1.’s Reply, ECF No. 52; P1.’s Respto Def.’s Mot.

(P1.’s Resp.), ECF No. 51; Def.’s Reply, ECF No. 55. The court ordered supplemental
briefing,andheard oral argument on May 24, 2018.’s Supp’l Br., ECF No. 59; Def’s
Supp’l Br. & Resp. (Def.’s Supp’l Br.), ECF No. 64; P1.’s Supp’l Reply, ECF No. 65;
Hr’g Tr. (Tr.), ECF No. 75. Thepartie$ motions arenow ripe for decision.

The court considers, in turé motion to dismiss, the cross-motions for summary
judgment, andherenewed motion for class certification.



Il. Defendant’s Motion to Dismiss

Defendantargues thaplaintiff’s claims for Sunday premium pay based on work
performed prior to October 28, 2005 are time-bari@ef.’s Mot. to Dismiss 1.
Defendant asserts that, pursuant to 28 U.S.C. § 2501, any claimsd¢hatdmore than
six years before plaintiff filed his complaimtust be dismissedef.’s Mot. to Dismiss 1.

Plaintiff disagrees. Plaintiff asserts that the accrual suspension rule applies here.
Plaintiff argueghatthe limitations period for his claimsustbe suspended because
defendant concealed the information necessary fortamd the proposed classo
bring their Sunday premium pay claim®l.’s Resp. on Mot. to Dismiss 1, ECF No. 51.

A. Legal Standards

Pursuant to the Tuckerch codified at 28 U.S.C. § 14@)(l), the court has
jurisdiction, in pertinent part;to render judgment upon any claim against the United
States founded either uponany Act of Congress or any regulation of an executive
department... for liquidated or unliquidated damages.” To invoke the cott’s
jurisdiction, plaintiff must show that his claim is based upon a statute or regulation that
“can fairly be interpreted as mandating compensation by the Federal Government for the
damages sustained.” United States v. Mitchell, 463 U.S. 206, 216-17 (1983) (quoting
United States v. Testa24 U.S. 392, 400 (1976)). Plaintiff has the burden of
establishing the court's jurisdictiofReynolds v. Army & Air Force Exch. Serv., 846
F.2d 746, 748 (Fed. Cir. 1988).

A challenge to the United States Courfoefleral Claims’ “general power to
adjudicate in specific areas of substantive law . . . . is properly raised by a [Rule] 12(b)(1)
motion.” Palmer v. United States, 168 F.3d 1310, 1313 (Fed. Cir. 19989nIsdRCFC
12(b)(1) (allowing a party to assert, by motitme “lack of subject-matter jurisdiction”).
Whensuch a motion is filed, the party seeking to invoke the court’s jurisdiction has the
burden of proof, McNutt v. Gen. Motors Acceptance Corp. of Ind., 298 U.S. 178, 189
(1936), andheburdenis one of preponderdrevidenceReynolds, 846 F.2d at 748
(citing Zunamon v. Brown, 418 F.2d 883, 886 (8th Cir. 1969) (in turn quoting McNultt,
298 U.S. at 189)).

When considering whether to dismiss an action for lack of subject matter
jurisdiction, the cott is “obligated to assume all factual allegations [of the complaint] to
be true and to draw all reasonable inferences in plaintiff’s favor.” Henke v. United
States, 60 F.3d 795, 797 (Fed. Cir. 1998f.a motion to dismiss for lack of subject
matter jurisdiction . . . challenges the truth of the jurisdictional facts alleged in the
complaint, the district court may consider relevant evidence in order to resolve the factual
dispute.” Reynolds, 846 F.2d at 747.




The United States Supreme Court has hedd tl survive a motion to dismiss, a
complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2005¢e als® & D Auto Sales, Inc.
v. United States, 748 F.3d 1142, 1158 (Fed. Cir. 2014) (quoting Igbal, 556 U.S. at
678) (“A claim is facially plausible when the plaintiff pleads factual content that allows
the court to draw the reasable inference that the defendant is liable. If the plaintiff fails
to include such allegations in his complaint, it is deficient.”) (citation omitted).

A plaintiff seeking to establish jurisdiction in this court under the Tudkerlso
must show that his or her claim accrued within six years of the date upon which the
action is filed. See 28 U.S.C. § 2501 (2012phn R. Sand & Gravel Co. v. United
States, 552 U.S. 130, 1335 (2008) (providing that the six-year limitations period is an
“absolute” limit on the ability of the Court of Federal Claims to reach the merits of a
dispute). Before addressing the merits, @wirt must satisfy itself that it has
jurisdiction to hear and decide a case.” Hardie v. United States, 367 F.3d 1288, 1290
(Fed. Cir. 2004) (quoting PIN/NIP, Inc. v. Platte Chem. Co., 304 F.3d 1235, 1241 (Fed.
Cir. 2002) (in turn citingview Eng’g, Inc. v. Robotic Vision Sys., Inc., 115 F.3d 962,

963 (Fed. Cir. 1997)))The sixyear statute of limitations set forth in 28 U.S.C. § 2501
“is a jurisdictional requirement attached by Congress as a condition of the government's
waiver of sovereign immunity and, as such, must be strictly construed.” Hopland Band

of Pomo Indians v. United States, 855 F.2d 1573, 1Bb76Fed. Cir. 1988)seealso

Kirby v. United State201 Ct. Cl. 527, 1973 WL 21341 (1973). “Because the statute of
limitations affects this court's subject matter jurisdictiamather than being an

affirmative defense-the requirement is strictly construed and under no circumsance
may it be waived by the court.” Martinez v. United States, 48 Fedl. 851, 857 (2001)
(citing Laughlin v. United States, 22 CI. Ct. 85, 99 (1990), aff'd, 975 F.2d 869 (Fed. Cir.
1992)); FloorPro, Inc. v. United States, 680 F.3d 1377, 1380-81 (Fed. Cir. 2012) (holding
that the limitations period imposed by section 2501 is “jurisdictional, and may not be

waived or tolled”); seealsoAlder Terrace Inc. v. United States, 161 F.3d 1372, 1B76
(Fed. Cir. 1998); Hart v. United States, 910 F.2d 815, 817 (Fed. Cir. 1990).

It is well settled that a “claim accrues when all events have occurred that fix the
alleged liability of the Government and entitle the plaintiff to institute an action.”
Creppel v. United States, 41 F.3d 627, 631 (Fed. Cir. 1994) (quaipamdse War Notes
Claimants Ass’n v. United States, 373 F.2d 356, 358 (Ct. Cl. 1967Patton v. United
States, 64 Fed. CI. 768, 774 (2005) (quoting Kinsey v. United States, 852 F.2d 556, 557
(Fed. Cir. 1988)). “A claim does not accrue, however, ‘unless the claimant knew or
should have known that the claim existed.”” |d. (QuotingKinsey, 852 F.2d at 557 n.*);
see als@anks v. United States, 741 F.3d 1268, 1809Fed. Cir. 2014) (“The accrual
of a claim against the United States is suspended, for purposes of 28 U.S.C. § 2501, until
the claimant knew or should have known that the claim existed (‘the accrual suspension
rule’).” “Alternatively [stated] ‘[a] claim accrues when damages are ascertainable.’”
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Patton, 64 Fed. Cl. at 774 (quoting Shermco Indus., Inc. v. United States, 6 Cl. Ct. 588,
591 (1984)).

“This court has long adhered to the view that a suit for compensation due and
payable periodically is, by its very nature, a ‘continuing claim’ which involves multiple
causes of action, ea¢tlaim] arising at the time the Government fails to make the
payment alleged to be due.” Acker v. United States, 23 Cl. Ct. 803, 804 (1991) (quoting
Burich v. United States, 366 F.2d 984, 986 (Ct. Cl. 1966}, denied389 U.S. 885
(1967)). When considering statory claims for back pay, the court has applied the
continuing claim doctrineothatperiodic pay claims which accrue more than six years
prior to filing a claim with the court are not time-barred. Friedman v. United States
310 F.2d 381, 384 (CCI. 1962). “[T]he cause of action accrues upon completion of the
work for which recovery is sought[.]” Burich, 366 F.2d at 986. Thus, a plainafserting
a continuing claims “entitled to recover the allowances accrued during the six years
immediatelypreceding the filing of suit, even if the claims originally arose more than six
years before.” Acker, 23 CI. Ct. at 804 (citation omitted).

In certain circumstancethe accrual suspension ruperates to suspetioe six
year statute of limitations period. The rule applieshé claimant ‘... either shoys] that
the defendant. concealed its acts with the result that plaintiff was unaware of their
existence or... Show[s]that its injury was ‘inherently unknowable’ at the accrual date.””
Banks, 741 F.3dt 1280(quotingYoung v. United States, 529 F.3d 1380, 1384 (Fed. Cir.
2008) (quoting Martinez v. United States, 333 F.3d 1295, 1319 (Fed. Cir. 2003) (en
banc)). Accrual suspension is appropriately where [a plantiff’s] due diligence would
not have promted discovery” at an earlier date. Patton, 64 Fed. Cl. at 776. The court
has noted thatabsent active concealment by defendant, accrual suspension requires what
is tantamount to sheer impossibility of notice.” Rosales v. United States, 89 Fed. CI. 565,
578 (2009).

Upon finding, at any timehatit does not have jurisdiction over a case, the court
must dismisst. RCFC 12(h)(3).

B. The Parties’ Positions

Defendantasserts that plaintiff hasgleged a continuing clainmn his October 28,
2011 complaib Def.’s Mot. to Dismiss 6 (citing 28 U.S.C. § 2501). Defendant contends
that the statute of limitations bars thegelaintiff’s claims that preced®ctober 28,
2005, the date six years priorttee filing of his complaint with the courtld.

To support its position, defendaatgues that plaintiff cannot characterize the
Federal Circuit’s decision in Fathauer as &miministrative determination” underthe
Back Pay Act, 5 U.S.C. 8 5596(b)(4and thereby bring claims for tisex year period
preceding the issuance of Fathaudecause theourt hagreviously found thathe Back
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Pay Act does not extend the statute of limitations. Def.’s Mot. to Dismiss 6 n.3 (citing

Jones v. United State$13 Fed. CI. 39, 42 (2013); Wilder v. United States, 2. F

Appx. 999, 9991000 (Fed. Cir. 2008) (affirming dismissal of plaintiff’s Back Pay Act

claims as barred by section 2501)). Defendant adds that equitable tolling is not available
for actions brought under the Tucker Addl. at 7 (citingJohn R. Sand &ravel 552

U.S. at 13334; Young, 529 F.3d at 138Banks, 102 Fed. Cl. at 143).

Defendant acknowledges that under“accrual suspension” rule, claims may be
excepted from the ordinary applicationtbé statute of limitations. But, defendant
assets, plaintiff herecannotmeetthe “strictly and narrowly applied” requirements for the
accrual suspension rule to applg. at 7-8. Specifically, plaintiff cannot shothat
either (1) defendant “concealed its acts with the result that [plaintiff was] unaware of
their existence”, or (2) the allegednjuries plaintiff sufferedvere “inherently unknowable
at the accrual date[s].” Id. (citing Banks, 102 Fed. Cl. at 113Defendaninsist that the
governmentctedopenly by paying plaintiff his regular rate for Sunday work without
premium pay and thus, put plaintiff on notice of his injul. at 8 (citing Webster v.
United States90 Fed. Cl. 107, 115 (20Q9)Defendant adds that plaintdannot
establish that his injuries were inherently unknowalblde time they accrued because
the accrual suspension rule appledy tothe concealment of the relevant facts and not
to any failure todraw to plaintift’s attention the legal basidor a potential claim.ld. at 8-

9 (citing Banks, 102 Fed. CI. at 144; Young, 529 F.3d at ;1\386ture Coal Sales Co. v.
United States57 Fed. Cl. 52, 54 (2003) (observing that a “statute’s effect and objective
meaning are fixed when the statute is adopted, not when it is first construed by a
court.”)); Def.’s Reply 1-2 (citing Menominee Tribe of Indians v. United States, 726 F.2d
718, 72621 (Fed. Cir. 1984).

Plaintiff respondghat because defendant failedalert himand the proposed class
of thar eligibility for Sunday premium pay, as t6€M and the DOC’s OHRM had
directed, the accrual suspension rule does al{s Resp. 12, 14, 15-16seelt. Stip.

170 Plaintiff maintainghatas a result of defendasfailureto actaschargel, his
injuries were not discoverable until fartuitously learned of the operative facts through
a Telephone Center employee.” Id. 17.

Plaintiff challengs the casesupon which defendameéliesbecause they do not
involve allegations ofhe government actively concealing informatidd. at17-18.
Plaintiff assert that “[d]efendant concealed the very facts that would have made
[p]laintiff and the [Field Representatives] aware of the existence of [their] claim for
Sunday premium pay.” Id. at 21. Specifically, defendant failed to alert plaintiff ¢t)
theextension of Sundepremium pay to part-time employees under Fathaueth¢?)
procedure for submittingn administrative claim; and (3) any determination, if made by
the Census Bureathat part-time Field Representatives iaedigible for Sunday
premium pay. Plaintiff addbatany limitation of his claim to the six years prior to the
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filing of his complaintwould permt the Census Bureau to profit from its acts of
concealmentlid.

C. Discussion

Plaintiff’s proposed application of the accrual suspension—+togpreserve his
claim for the six year period prior to the datdlwd Fathauer decision appeardo be a
novel one._SeelPs Resp. 17-18. Plaintiff endeavors to invoke the accrual suspension
rule to extendthe statute of limitations for his claims at the same time that he is
benefitting fromthe application of the continuing claim exception to preserve his claim.
But plaintiff points to ncauthority— andthe court is aware of norethatsupports the
application ofthe accrual suspension ruleaxpand the statutory six year period of
recovery for a continuing claim.

Effectively, plaintiffassers that his claim was inherently unknowable befibre
issuance of th€athauer decisioand thatdefendant concealele claim thereafter. IPs
Resp. on Mot. to Disrss 22 (“[ A]bsent notice, [plaintiff] would never have known of the
existence of [his] claims or [his] injuryr had the factual information necessary for
purposes of filing such a claim.”). The record doeshow that the Census Bureau failed to
make available to the Field Representatives information concerning the administrative
claim process for Sunday premium pay. Jt. Stip; §€6alsosection I(D), supra.

Plaintiff assumes incorrectly, however, that priothteFathauer decision, his claim was
inherently unknowable. See Japanese War Notes Claimants, 378tB38d“An
example of [an inherently unknowable injury] would be when defendant delivers the
wrong type of fruit tree to plaintiff and the wrong cannot be determined until the tree
bears fruit?); Roberts v. United States, 312 Fed. Appx. 340, 342 Eed2009)
(affirming the dismissal of plaintiffs' claims as untimely under 8 2501, where plaintiff
failed to demonstrate that his military service records were wholly unavailable).

The plaintffs in Fathauewere meteorologistsvho workedpart-time with the
National Weather ServiceThey brought suit against the United States claiming
entitlement to Sunday premium pay. Fathauer, 566 F.3d 13k .the meteorologists
in Fathauer, plaintiffs apart-time federal employee who worked on Sundays without
premium pay, and like the meteorologists in Fathauer, plaintiff also could have filed an
action Plaintiff need not have waited for defendant to alert himsihett an actiocould
have benbrought or that such an action might be successful.

Plaintiff’s effort to key the accrual of his claim to the timing of the Federal
Circuit’s decision is similar to aneffort made by the plaintiih RAM Energy, Inc. v.
United States94 Fed. Cl. 406, 412 (2010). In that case, the complaamguedthat the
accrual suspension rule applieelcausé&the underlying basis for the claim [wasn’t]
known (or [couldn’t] be known) until there [wad]rst a legal determination establishing
the claimant's right$,ashad occurred in the earlier Neely cage. (citing Neely v.
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United States546 F.2d 1059 (3d Cir. 1976). The court disagreed because the Third
Circuit’s decision in the Neelgasecited by plaintiffwasreadily distinguishableThe
court observed thdhe claimants in Neely had degalright to bring suit until the
Supreme Court reversélde adverse precedent in the Third Circuit, dimagls thé claim
was deemed inherently unknowabld.

As in Ram Energy, thisaseis different from the circumstande Neely. The
Federal Circuit’s interpretation of the Sunday premium pay statute in Fathauer did not
create a legatlaim for plaintiff. As this courtpreviouslystated, “a statute’s effect and
objective meaning are fixed when the statute is adopted, not when it is first construed by
a court.” Venture Coal Sales Co., 57 Fed. Cl. at BHus, “[c]ases such as Needye
readily distinguishable from those in which the facts are known, buéetal
implications are not.” Petro-Hunt, L.L.C. v. United States, 90 Fed. CI. 51, 62 (2009).

Because plaintiff could have asserted his claim as the plaintiffs in Fathauer did, his
claim did not accrue when the Federal Circuit issued its decision. Patton, 64 Fed. CI. at
776 Banks, 102 Fed. Cl. at 144; Young, 529 F.3d at 1385. Ratherrueaca@and
continues to accrue, each pay period plaintiff performs work on a Sunday without
receivingSunday premium pay.

The accrual date gflaintiff’s claim does not warrant suspension, and the statute
of limitations applesto bar those claims that fall outside the six year period pridlirig f
of plaintiff’s complaint. 28 U.S.C. § 2501Defendant’s motion for partial dismisal is
GRANTED. Plaintiff’s claims for Sunday premium pay that predateOctober 28, 2005
areDISMISSED.

[ll.  The Parties’ Cross-Motions for Summary Judgment

The parties have filed crossotions for summary judgment pursuant to Rule 56 of
the Rules of the United States Court of Federal Claims (RERG}heir crosanotions
for summary judgment, the p&s present their competing views on what constitutes “a
regularly sclkeduled 8-hour period of service.

1 TheRules of the United States Court of Federal Claims generally mirror the
Federal Rules of Civil Procedure (FRCP). See RCFC 56 rules committee note (2008
amendment) (“The language of RCFC 56 has been amended to conform to the general
restyling of the FRCP.”); C. Sanchez & Son, Inc. v. United States, 6 F.3d 1539, 1541 n.2
(Fed. Cir. 1993) (“The [RCFC] generally follow the [FRCP]. [RCFC] 56(c¢) is, in

pertinent part, identical to [REP] 56(c)”). Accordingly, the court relies on cases
interpreting FRCP 56 as well as those interpreting RCFC 56.
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A. Legal Standards
1. Summary Judgment

Summary judgment is appropriate when there is no genuine issue of material fact
and the moving party is entitled judgment as a matter of law. RCFC 56(a); Celotex
Corp. v. Catrettd77 U.S. 317, 322 (1986). A fact is material if it “might affect the
outcome of the suit under the governing law.” Anderson v. Liberty Lobby, Inc477 U.S.

242, 248 (1986). An issue genuine if it “may reasonably be resolved in favor of either
party.” 1d. at 250. “[T]The mere existence of some alleged factual dispute between the

parties will not defeat an otherwise properly supported motion for summary judgment;
the requirement ithat there be no genuine issue of material fact.” Anderson 477 U.S.
247-48 (emphasis omitted).

The moving party bears the initial burden of demonstrating the absence of any
genuine issue of material fact. Celotex Corp., 477 U.S. at 323. The nonmoving party
then bears the burden of showing that there are genuine issues of material fact for trial.
Id. at 324. Each party carries its burden by “citing to particular parts of materials in the
record, including depositions, documents, electronicallyestorformation, affidavits or
declarations, stipulations (including those made for purposes of the motion only),
admissions, interrogatory answers, or other materials” or by “showing that the materials
cited do not establish the absence or presence afuangedispute, or that an adverse
party cannot produce admissible evidence to support the fact.” RCFC 56(c)(1).

The court must view the inferences to be drawn from the underlying facts in the
light most favorable to the nonmoving partMatsushita Elecind. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986); Mingus Constructors, Inc. v. United States, 812 F.2d
1387, 1391 (Fed. Cir. 1987). However, the court must not weigh the evidence or make
findings of fact._SeAnderson477 U.S. at 249 (“[A]t the summary judgment stage the
judge’s function is not himself to weigh the evidence and determine the truth of the
matter but to determine whether there is a genuine issue for trial.”); Contessa Food
Prods., Inc. v. Conagra, Inc., 282 F.3d 1370, 1376 Eed2002) (“On summary
judgment, the question is not the ‘weight’ of the evidence, but instead the presence of a
genuine issue of material fact . . . .”), abrogated on other grounds by Egyptian Goddess,
Inc. v. Swish, InG.543 F.3d 665 (Fed. Cir. 2008) (en banc); Ford Motor Co. v. United
States157 F.3d 849, 854 (Fed. Cir. 1998) (“Due to the nature of the proceeding, courts
do not make findings of fact on summary judgment.”); Mansfield v. United States, 71
Fed. Cl. 687, 693 (2006) (“[T]he Court may neither make credibility determinations nor
weigh the evidence and seek to determine the truth of the matter. Further, summary
judgment is inappropriate if the factual record is insufficient to allow the Court to
determine the salient legal issues.”).
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Summay judgment must enter against a party who fails to establish “an element
essential to that party’s case, and on which that party will bear the burden of proof at
trial.” Celotex Corp., 477 U.S. at 322. But, if neither party satisfies its burden on cross-
motions for summary judgment, then the court must deny both motions. See, e.g., Canal
66 P’ship v. United States, 87 Fed. Cl. 722, 723 (200Djck Pac./GHEMM, JV v.
United States87 Fed. Cl. 113, 126 (2009halen v. United State93 Fed. CI. 579, 587
(2010)(“Denial of both motions is warranted if genuine disputes exist over material
facts.”) (citing Mingus Constructors, Inc., 812 F.2d 1391).

Because the parties have developed an extensive factual record over the long
pendency of this case, the stairding issues are primarily legal in nature. Thus,
summary judgment is appropriate, and to the extent any factual disagreements remain, the
court finds them to be imaterial.

2. Statutory Interpretation

Pursuant to the rules of statutory constructigilf the intent of Congress is clear,
that is the end of the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.” Chevron, U.S.A., Inc. v. Natural Res.

Def. Council, Inc. (Chevron), 467 U.S. 837, 842-43 (198%here “the statutory
language is plain” the court “must enforce it according to its terms.” King v. Burwell,
135 S. Ct. 2480, 2489 (2015).

However ,if statutory language contains an ambiguibye court muséxaminethe
textualcontex of the language as well as the legislative history of the statute Glstar-
Assocs., LP v. United State$14 F.3d 1349, 1356 (Fed. Cir. 200B)oreover,“if the
statute is silent or ambiguous with respect to the specific issue, the question farrthe co
is whether the agency's answer is based on a permissible construction of the statute.”

Chevron 467 U.S. at 843 hese “regulations are given controlling weight unless they are
arbitrary, capricious, or manifestly contrary to the statute.” 1d. at 844 see alsad. at 843

n.11 (“The court need not conclude that the agency construction was the only one it

permissibly could have adopted to uphold the construction, or even the reading the court
would have reached if the question initially had arisenjiri&ial proceeding.”).

B. Discussion

Under the Sunday premium pay statute, a federal “employee who performs work
during a regularly scheduled 8-hour period of service which is not overtime work . . . a
part of which is performed on a Sunday is entitlétdSumday premium pay. 5 U.S.C. §
5546(a). In Fathaugthe Federal Circuit found that the term “employee” pertains to both
full-time and part-time employees. 566 F.3d at 1353, 1357. The appellate court was
silent, however, as to what constitutes “work during a regularly scheduled 8-hour period
of service.” Seeid. at 1357-58 (Dyk, J., concurring). Thus, whether plaintiff is entitled
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to Sunday premiurpayturns on whether he performs work “during a regularly
scheduled &our period of service... ” 5 U.S.C. 8§ 5546(a) (emphasis added).

1. The PartiesPositions

The parties do not dispute the meaning of the t&rhour period of service.” The
parties agree that it includes any duration of work not exceeding 8 hours (and thus,
triggering overtime) Def.’s Supp’l Br. 3; Tr. 82, 86; P1.’s Supp’l Br. 3-4. The parties
disagree, however, aswhat theterm“regularly scheduled” means.The court in
Fathauedid not “address the ‘regularly scheduled’ language in § 5546(a),” and thus left
unresolved the issue of whether part-time employeglso are assigned work with a
fixed deadline but set their own hoursouldbe deemed “regularly scheduled.”
Fathauer, 566 F.3at 1357-58.

Defendantsserts that thierm should be narrowly construed. To that end,
defendant argues that employees who set their own schedsuebas plaintiff and other
Field Representativescannot be deemed to be working “regularly scheduled” hours.
Def.’s MSJ 9-11 Defendant contends that plaintiff’s claim must fail because the work
performed was not sche@adl in advance by a supervisor a routine basidd.; Tr. 44
(defendant arguing that work scheduled in advance by a supervisor is not enough; rather,
it must be scheduled “regularly.”); Def.’s MSJ Reply 2.

Plaintiff challengeslefendant’s claim that the Sunday premium pay statute
requiresthat a supervisor prepareseheduleof theexact days and houtisat an
employee is expected to work. Plaintiff responds that defendant seeks to interpret the
statute in a manner that is contrary to the plain meaning of the phrase “regularly
scheduled.” P1.’s MSJ 28. Instead, plaintiff argues, the tefiregularly scheduled”
should be reathore broadly to apply to all part-time Field Representativeseivork
necessitates Sunday heupPl.’s MSJ 6-7; Tr. 3335; P1.’s Supp’l Br. 13.

Plaintiff bases his argument s designatedvork status- andthat of the
proposed class member of Field Representatigssan employee with a part-time
schedulegather tharanintermittent schedulePl.’s MSJ 5-7. Plaintiff observethat an
employee’s part-time status is determined by the Census Bureau, not the empldyeg.
7. Plaintiff adds that an employee can become eligiblpda-time work status only
after establishing a regular pattern of work from pay period to pay pddodlthough
employees hired d&eld Representatives are “mixed tour” employees who may work as
either intermittent, paime, or full-time employes,there are clear criteria for the
conversionof an employee from an intermittent to a part-time work scheddleFor
such conversion, an employeist“establish a pattern of working more than 240 hours
per quartet and the employee is expected to continue to doldo.Plaintiff argues that
this established pattern qualifiesth himselfand the proposed clas'embers as
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“regularly scheduled” andrenders themeligible to receive Sunday premium pdy. at 6
-8 (citing Jt. Facts at 2427; Traub Ex. 4).

Plaintiff contends thaDPM regulations require this findjrbecause, according to
the pertinent regulatioh C.F.R. § 610.111, only intermittent employees have irregular
schedules. Tr. 335; P1.’s Supp’l Br. 13. Plaintiff explairs that partime Field
Representatives are identified readily once they convert from intermittent status by the
issuance o& new Standard Form 50 documenting their work stattigart-time.” Pl.’s
MSJ 7.

The court turns firsto examine the text of the Sunday premium pay statute. See
Lamie v. Trustee, 540 U.S. 526, 534 (2p04dian Harbor Ins. Co. v. United States, 704
F.3d 949, 954 (Fed. Cir. 2013).

2. ThePhrase “Regularly Scheduled” Within the Sunday Premium Pay
Statute Is Not Ambiguous

The phrase “during a regularly scheduled &wour period of service” is not defined
in either the Sundagremium pay statute or any other statute relating to premium pay.
See 5 U.S.C. 88 5541-5550N0r has the phrase been construed in the case law.

This court however, hasouchedpreviously and lightly on the issue of the
scheduling requirements for Sunday premiumpagn it foundn Doe v. United States
that holiday payanother type of premium payquld not be “scheduled” by mere
knowledge, encouragement, or inducement. See Doe v. United States, 63 Fed. Cl. 798,
802 (2005), aff'd, 463 F.3d 1314 (Fed. Cir. 20@6)1. denied549 U.S. 1321 (2007)n
Doe, theplaintiffs moved for reconsideration of a judgment mandated by the Federal
Circuit following a reversal athe court’s summary judgment decision. In their motion
for reconsideration, the plaintiffeassertetheir claim for holiday pay arguing that the
issue had not beeaddressed on appeal. The plaintiffs further assérsdhe outcome
of the appeal created a change in the law that permitted the reopening of their claim for
overtime pay, yet another type of premium pay.

Thecourtin Doe deniedplaintiffs’ motion stating that the law of the case doctrine
precluded further consideration of jplaffs’ alternative arguments asto overtime pay,
and that the Federal Circusituling on interlocutory appeal controlledby necessary
implication— plaintiffs’ claim to holiday pay. 1d. The courlsocursorily mentioned the
need for scheduling teigger Sunday premium payd. at 80202. Without construing
the language of the Sunday premium pay statiigegourt reached itonclusionin part
based on the fact that plaintiffs had made no claim that they were scheduled to work
eitheron Sundays or on holidays. Thus, the court determined that pldiot#fis to
premium payn general- basedon knowledge, encouragement, and inducememas
precluded by the law of the case doctrine. The Federal Circuit affirmed the finding that
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plaintiffs wereforeclosed from raising alternative arguments for overtime or holiday pay
without addressing thecheduling requirements tfie Sunday premium pay statutdoe,
463 F.3d at 1314.

Thefactual circumstances before this court now are different from tlixden
because plaintiff claims that he was regularly scheduled to perform work on Sundays.
Pl.’s MSJ 5-7. Furthermore, plaintiéind the members of the proposed class already
receive other premium payincluding a night pay differential for their sedéheduled
hours worked after 6:00 P.M. Jt. Stip. f(Barttime Field Representatives are eligibl
for overtime, night, and holiday premium payr. 35, 4243. As suchtheDoecasedlo
not appear to be dispositive of the issue presented here.

Whenconstruing the ternfemployeé€’ in the Sunday premium pay statutee
Federal Circuitn Fathauer suggestéiat the phrasée‘regularly scheduled” could be
understood to be a “normal” schedule of a traditional five-day work week, but could also
refer to a varying part-time work week. Fathauer, 566 F.3d at 1357 (Dyk, J., concurring).
The observation that the phxa“regularly scheduled” could be ambiguous was made in
the particular context of determining whether part-time employees are covered employees
under the Sunday premium pay statut. Robinson v. Shell Oil Co., 519 U.S. 337, 340
(1997)(“Our first step in interpreting a statute is to determine whether the language at
iIssue has a plain and unambiguous meawitiy regard to the particular disputethe
ca®” (emphasis added)) (citing Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469,
477 (1992); McCarthy v. Bronson, 500 U.S. 136, 139 (199Rgund by the findings in
Fathauer, the court now considers a different question, thatlether part-time Field
Representatives are deemed “regularly scheduled” under the statute aradethus eligibe
to receive Sundayrpmium pay.

To resolve this issuehé court turnso consider “whether the language at issue has
a plain ad unambiguous meaning with regaodthe particular disputdn this case.
Robinson 519 U.S. at 340:Tt is well established that ‘when the statute's language is
plain, the sole function of the courtsat least where the disposition required by the text is
not absurd-is to enforce it according to its terms.’”” Lamie, 540 U.S. at 534 (quoting
Hartford Underwriters Ins. Co. v. Union Planters Bank, N. A., 530 U.S. 1, 6 (2000)
(internal quotations omitted)).In determining the meaning of statutory languaige,
court looks to the language itself, the specific context in which that language is used, and
the broader context of ttetatute as a whaleRobinson 519 U.S. at 341.

The courts examination oseveral commo dictionaries returned a number of
redundanplain meaning definitions for the term®gularly” and “scheduled.” SeeThe
American Heritage Dictionary of the English Language 1471, 1557 (4th ed. 2000
(regular “customary, usual, or normal,” “ocaurring with normal [] frequency;” schedule:
“[a] plan for performing work or achieving an objective, specifying the order and allotted
time for each partor “[tjo plan or appoint for a certain time or dgteOxford English
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Dictionaryvol. 8 524, 6132d ed.1989) (reguldy: “at the proper times; at fixed times or
intervals; without interruption of recurrence; constantly” or “in the usual or customary
manney” scheduled: “to place (something) on a programme of future events; to arrange
for a (person or thing) to do something or for an event”); Webster’s Third New

International Dictionary1 913, 2028 (2002Qyegularly: “[i]n a regular, orderly, lawful, or
methodical way’ scheduled: “[t]o appoint, assign, or designate to do or receive

something at a fixed time in the futlije Based on a consensustioésedefinitions,the

court construes the phrase “regularly scheduled” to mean the usual plan for performing

work within a set time frame.

But, the court does nddok solely tothe dictionary definitions of the component
terms of the phraseYates v. United Stated35 S. Ct. 1074, 1081-§2015) The court
alsoconsidergheplain meaning of the phraSeegularly scheduled” in the particular
context of the Sunday premium pay statu Thecourt findsthatthe plain meaning of
thatphrag — asinformed by the dictionary definitions of the component ternssnot
disturbed in the context of the relevant statutory schedog.dothewordsin the statute
immediately followingthe phraséregularly scheduled” alter the couis interpretation.
Althoughan“8-hour perial of service” refers toa specific lengttof time,thatphrase has
been construed to apply to any amount mietiworked that is not overtimdzathauer,
566 F.3d at 1354 (citing Fathauer, 82 Fed. CI. a};92&.’s Supp’l Br. 3; Tr. 82, 86;

PL.’s Supp’l Br. 3-4. As sucha “regularly scleduled 8hour period of serviceconstrued
in the context of th&unday premium pay statute pertainthwusual plan for
performing work- that is not overtime within a set time period.

Contraryto defendant’s assertions, the plain language of the statute does not
restricttheact of scheduling work to supervisors onlyef.’s MSJ 9-11. Although there
arevarying permutations in the dictionary definitions for the phrasgularly
scheduled,” there is nothing in any of theexamined definitions for the word “scheduled”
that require particular dates and times to be established by a particular person. Instead,
theterm“scheduled” speaks only to work that has been arranged, organized or planned to
occur. t does not speato particular dates or times that must be arrapgeddoes it
speakto who is expected to do the arrangirs theterm“scheduledis modified by the
adverb “regularly,” it contemplates work that “customarily” or “usually” arranged,
organized, or planned. Thus, the phrasgularly scheduled” allowsthat asupervisor
may establish work expectations by day and haasdefendant contends. Biitalso
allows a supervisdo assign work routinely to be performed within a certain time period
—such as on a projebly-deadline basis by an employee who in turn establisities
days and hours for project completion, as plaictiitends

That the statute does not provide specifics on how detailed a schedule must be, or
who must establish it, to be deemeegularly scheduled” does not render the statute
ambiguous, but renderslitoad. PGA Tour, Inc. v. Martin, 532 U.S. 661, 689 (2001)
(“[T]he fact that a statute can be applied in situations not expressly anticipated by
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Congress does not demonstrate ambiguityemonstrates breadth.”) (citing

Pennsylvania Dept. of Corrections v. Yeskey, 524 U.S. 206, 212, (19%98)he

Supreme Court has obseryé&broad general language is not necessarily ambiguous when
congressionabbjectives require broad terms.” Diamond v. Chakrabarty, 447 U.S. 303,
315(1980)(noting the frequency with which tl@ourthas observed thatatuts arenot
confined to“particular application[s] . . . contemplated by the legislators” (quoting_Barr

v. United States, 324 U.S. 83 (1945)

Insising that only those employees whose specific hours are set in advance by a
supervisoican meet thetatutoryrequirement ofregularly scheduled,” defendant
effectivelyseeks to import the “officially ordered or approved” standard from the
overtime premium pay statute into the Sunday premium pay statute. 5 U.S.C.A. §
5542(a); Def.’s MSJ Reply 2. But“there is a basic difference between filling a gap left
by Congresssilence and rewriting rules that Congress has affirmatively and specifically
enacted.” Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 625 (1978). Withbet
limiting languagehat Congress used in other sections of the premium pay statutes in the
statutory section now under examinatitime court does not infer that the same
limitations apply Jama v. Immigration & Customs Enf#3 U.S. 335, 341 (2005) (“We
do not lightly assume that Congress has omitted from its adopted text requirements that it
nonetheless intends to apply, and our reluctance is even greater when Congress has
shown elsewhere in the sastatute that it knows how to make such a requirement
manifest.”). More specifically, because Congress did not include in the Sunday premium
pay satutethat same restrictive language that is part of the overtime premium pay, statute
the court does not constrde “regularly scheduled” language as it mustconstruethe
“officially ordered or approved” language. Compare 5 U.S.C.A. 8 554@ijth 5 U.S.C.A.

8§ 5542(3; Doe 463 F.3d 1314.

As it looks at the statutory scheme as a whike court notes thahe federal
premium pay statutes include various tailored requirements for specific agencies and
certaintypes of employes See 5 U.S.C.A. 88 5545a (criminal investigators), 5545b
(firefighters), 5546a (Federal Aviation Administration and the Department of Defense).
In contrast, he Sunday premium pay sectiontloé statuteis broad in itdanguage and
thus, itspotential applicability to thevorkforce, 5 U.S.C.A. 8 5546. The comparatively
unrestricted language of the Sunday premium pay sti@tanes room for &ariety of
staffing possibilities thatould satisfy théregularly schedulédstatutory requirement.
PGA Tour, Inc, 532 U.S. at 689.

Having determined that the statutory laage “regularly scheduled” is broad and
not ambiguous, theourt’s inquiry mustnot go further than the statute, but end here.
King, 135 S. Ct. at 248®emarest v. Manspeaker, 498 U.S. 184, (19®1)(citing
Burlington Northern R. Co. v. Oklahoma Tax Comy#f1 U.S. 454, 461(1987); Rubin
v. United States, 449 U.S. 424, 430 (1981); TVA v. Hill, 437 U.S. 153, 187 (1978);
quoting_Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571(198@jhén we find
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the terms of a statute unambiguous, judicial inquiry is complete except in rare and
exceptional circumstances where the application of the statuteva#tten will produce
a result ‘demonstrably at odds with the intentions of its drafté&rsThe ®urt considers
next whether plaintiff and the proposed class satisfy the “regularly scheduled”
requirement of the statute.

3. Pat-time Field Representatives Are “Regularly Scheduled”

The court understands that to be designated as part-time Field Representatives,
employeesnusthave demonstratealpredictable pattern of hours worked and a sustained
practice of satisfactory performancehave beemronveted to— and to continue to work
on- a part-time schedule. Jt. Stip. 1 MWhile working a part-time schedule, plaintiff
and the proposed class members have received, as a mabtgtira#,surveys that must
be completed prior to established deadlines. Jt. Stip. 11 16, 26. Plaintiff and the
proposed class members are normally assigned work in advance of the work week but
may set theiown hourly schedules to complete their work. This is the usual and
customary way of arranging theuork.

The successful completion of that waykically involves working Sunday
hours. Jt. Stip. 11 28-40; Traub Ex. 33. Defendant posits thatn if Field
Representatives are scheduled sporadically to work on Sundaigh instancestill do
not meet théregularly” test. Tr. 44 (Defendant argues that work scheduled in advance
by a supervisor is not enough; rather, it must be schetitdgalarly.”); Def.’s MSJ
Reply 2. But defendant misses the mark here. Many routine aspects of a Field
Representative’s position involve Sunday work. Jt. Stip. 9 28-40; Traub Ex. 33
(Historically, 19% of the CPS survey is completed on the first andrsl Sunday of CPS
week). And the Federal Circuit has fouritht the term “regularly scheduled” — as used
in the Sunday premium pay statutdoes not “require[e] scheduling on every single
Sunday of each month [r]ather, all that [“regularly scheduled”’] requires is that the
scheduling be ‘regular’ as opposed to intermittent.” Armitage v. United States, 991 F.2d
746, 751 (Fed. Cir. 1993).

By performing th& required nonovertime works describedoart-time Field
Representativeoutinely completeheir work within the time period fixedby the Census
Bureau. The court finds that this manneseiting hours andorking is sufficient to
bring part-time Field Representatives within the ambitrefularly schedulédas
contemplated by the plain meaning of the statutet@nehder theneligible for Sunday
premium pay._Lamie, 540 U.S. at 534. This finding applies to plaintiff and to other part-
time Field Representativasho performed Sunday work.

Plaintiff’s motion for summary judgment GRANTED. Defendant’s cross
motion for summary judgment BENIED. Part-time Field Representatives are eligible
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to receive Sunday premium péor the period of October 28, 2005 to the present and
going forward.

IV. Class Certification
A. Legal Standards

Thecourt addressed tlrequirements to certify a class when plaintiff first moved
to do soin 20122 Gross v. United States, 106 Fed. Cl. 369 (2012). For the sake of
completeness, the court reviews the requirements here.

Pursuant to RCFC 28), one or more members of a class may sue as
representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is impracticable; (2)
there are questions of law or fact common to the class; (3) the claims or
defenses of the representative parties are typical of the claims or defenses of
the class; and (4) the representative parties will fairly and adequately protect
the interests of the class.

RCFC 23(a)(1)-(4).
A class action may be maintathd RCFC 23(a) is satisfied and if:

(1) [not used]; (2) the United States has acted or refused to act on grounds
generally applicable to the class; and (3) the court finds that the questions of
law or fact common to class members predominate over any questions
affecting only individual members, and that a class action is superior to other
available methods for fairly and efficiently adjudicating the controversy. The
matters pertinent to these findings include: (A) the class members’ interests

in individually controlling the prosecution of separate actions; (B) the extent
and nature of any litigation concerning the controversy begun by class
members; (C) [not used]; and (D) the likely difficulties in managing a class
action.

2 Plaintiff sought to bring class action pursuant to RCFC Z3oss v. United
States, 106 Fed. Cl. 369 (2012). However, plaintiff was unable ¢b afief the
requirements set forth in RCFC 23, specifically the numerosity and superiority
requirements.d. at 385. Additionally, plaintiff failed to satisfy the elements of
commonality and adequacy of representatitoh.
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RCFC 23(b)(1)-(3). The requirements of RCFC 23 have been described more concisely
as: (i) numerosity, (ii)) commonalityiii) typicality, (iv) adequacyand (v) superiority.
Barnes v. United States, 68 Fed. Cl. 492, 494 (2005).

Theproponent of a class action must satisfy each of the requirements by a
preponderance of the evidence. Bell v. United States, 123 Fed. Cl. 390, 395 (2015); see
alsoGross 106 Fed. ClI. at 373 (citing Messner v. Northshore Univ. Health Sys., 669
F.3d 802, 811 (7th Cir. 2012)Because thérequirements are in the conjunctiVéhe
“failure to satisfy any one of them is fatal to class certification.” Barnes, 68 Fed. Cht
494,

B. Discussion

Informed by its earlier decision denying plaintiff’s motion for class certification,
the court considers whether plaifitisfies the requirements for class certification.
When the court first addressed this issue in 2012, it found a deficiency infflaint
proposed class definition:

The definition fashioned by plaintiff is sedfxecutingit implies that
individuals who opt into the class have already satisfied all of the
requirements of the Sunday premium pay statute and leaves no room for
doubt that those individuals are entitled to join the class and are entitled to
recovery. However, satisfaction of the statutory requirements is an issue that
the court must decide during proceedings on the merits, not during the initial
stage of class certification.

Gross 106 Fed. Cl. at 373-74.

Thus, the court exercised its discretion and modified the proposed classatefinit
to include all “part-time Field RepresentativesidSenior Field Representatives
employed by the Census Bureau from May 26, 2003, to the present who performed
nonovertime work on a Sunday and did not receive Sunday premium pay for that work
under 5 U.SC. § 5546(a).” 1d. at 374 but seeamended definition section II.C, supra
(changing accrual date from May 26, 2003 to October 28, 200 court then
analyzed whether plaintiff had met the requirements for maintaining a class ddtiab.
373 (citations omitted). The court concluded that plaintiff had not satisiged
numerosity requirement, the superiority requirement, the predominance component of the
commonality requirement, and the second element of the adequacy requirement.

4 The court opined that aintiff likely would satisfy the numerosity and adequacy
requirements upon renewing the motion for class certification. Gross, 106 Fed. Cl. at 377
n.6, 383 n.12.
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Plaintiff hasrenewecdhis motion for class certificatioeind has addressedch
RCFC 23 requirement th#te courtinitially found not to have been mePl.’s Renewed
Mot. Defendanbppo®splaintiff’s renewed motion to certify a class based on its
interpretation of “a regularly scheduled 8-hour period of servicBef.’s Opp’n.

The courthas interpretethe phrase‘a regularly scheduled 8-hour period of
service” in the context of the parties’ summary judgment briefing in plaintiff’s favor. See
sectionlll infra. Thus, the court turns now éwaluatewhether plaintiff presently
satisfiesthe requirements that he did not when he first sought class certification.

1. Numerosity

To prevail on his motion for class certification, plaintiff must satisfy the
numerosityrequirement. RCFC 23(a)(1) specifies that a class action is appropriate only
if “the class is so numerous that joinder of all members is impracticable[.]” There is no
set number of potential class members that must exist before a court can certify a class.
Instead, theourt mustiook tothe facts of the case. Gen. Tel. Co. of the Nw., Inc. v.
EEOC 446 U.S. 318, 330 (1980)n particular, theceourtmustconsider the number of
potential class members, the geographic dispersal of the potential class members, and the
size of each potential class member's claim. King v. United States, 88IFE20, 123
24 (2015) accordJaynes v. United States, 69 FEH.450, 454 (2006).

The courtearlier foundthat plaintiffhad not satisfiethis requirement because he
hadno “reliable estimate of the number of individuals who might become members of
plaintiff’s proposed class,” andthe court could not determirfeshether the number of
proposed class members [was] sufficiently numerous to render joinder impracticable.
Gross 106 Fed. Cl. at 377.

The number of potential class members is viewed as the most important factor of
the numerosity requirementd.; see generall$ Moore, supra, at I 23.22[1][b]. While a
putative class representative need not provide the precise number of prospective class
members, speculatiomill not suffice King, 84 Fed. Cl. at 124 (a potential class of
greater than 40 individuals generally will meet the first prong of RCFC 23(a)). Plaintiff,
through discovery, has established thatré are more than 3,000 potential class
members Pl.’s Renewed Mot. 26. The potential class members are numerous.

Also bearing on numerosityand, thus, the impracticability of joindeis the
location of the potential class members. Joinder isdesgicable when potential class
members are dispersed geographicalty.at 124-25. The court previously notelat
the geographic dispersal of the potential class members joiader less practicable.
Gross 106 Fed. Cl. at 377. Plaintiff now hestablished that the potential class members
arelocatedin several regions across the country. Indeed, joinder of such a large,
geographically widespread group of claims would not be practical.
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When plaintiff first moved for certification, the court noted that plaintiff had not
presented any evidence regarding the size of the individual cl&@ness 106 Fed. Cl. at
377. The size of prospective class members' individual claims is relevant to the
numerosity inquiry because in circumstances where there are numerous prospective
claimants with small claims, a class action allows those individuals to pursue their claims
without incurring litigation costs that would overwhelm their potential recoveries., King
84 Fed. Cl. at 125; cf. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997) (noting
that although class certification is not prohibited when numerous potential class members
have large claims, the current class action scheme is aimed at vindicating the rights of
individuals with small claims) With more information after discovery, plaintiff indicates
that thelikely size oftheindividual claims is relatively small. Pl.’s Renewed Mot. 26.
Using thehighest yearly average individual claim of $608.00 and multiplying thahby
average tenuref 3.75 years, plaintiff calculates averagegield of $2,280.00 per
potential class member. As sutdgal actionby individual prospective plaintiffs would
be economically impracticald. at 26-27.

The court finds that the number of proposed ahasmbers is sufficiently
numerous and geographically dispersed to render joinder impracticable, and each
potential class member’s claim iS too modest to pursue independently. Thus, the
numerosity requirement is satisfied.

2. Commonality: Predominance

A determination about commonality involves three inquiries: (1) whétieeeare
factual or legal issues common to the proposed class, RCFC 23(a)(2); (2) whether there
are common issudlat predominate, RCFC 23(b)(3); and (3) whettier government
acted orefused to act on grounds applicable to the entire proposed class, RCFC 23(b)(2).
In analyzing whether the commonality requirement has been satisfied, “the court must,
where necessary, look beyond the pleadings, and seek to develop an uditey stiatte
relevant claimsgdefenses, facts and substantive law.” Barnes, 68 Fed. Cl. at 494.

The court must identify a common legal issue and then determine whether that
issue predominates over tissues that are not common to the class. This predominance
iInquiry “tests whether proposed classes are sufficiently cohesive to warrant adjudication
by representation” and “is far more demanding” aninquiry than the initial common-issue
guestion._Amchem Prods., Inc., 521 U.S. at@23 Common issueswhich apply ©
eachmember of the classare deemed to predominate over individual issues which
each member of the class must present partievidence- if such issues “are more
substantial than the issues subject only to individualized proof.” Jaynes, 69 Fed. Cl. at
457 (quoting Moore v. PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002)).
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Plaintiff previously established two of the three components to show
commonality. First, plaintiffhowed that the potential class members sham@@nmon
legal issue the determination of what constitutes a “regularly scheduled 8-hour period of
service” under the Sunday premium pay statute. Gross 106 Fed. Clat 37879. Second,
plaintiff showedthat potential class members were treated similarly by the government.
Id. at 380. However, plaintiff did not establisko the court’s satisfaction, the third
component, specifically, that the common legal issue predominated overtissugsre
not common to the proposed clagg. at 379-80. The court remarked:

In this case, each putative class member must establish (1) what constitutes
a “regularly scheduled 8-hour period of service”; (2) whether he or she
performed nonovertime work on a Sunday after May 26, 2003, “during a
regularly scheduled-Bour period of seree”; and (3) the amount of Sunday
premium pay to which he or she is entitled. [R]esolution of the first issue
can be accomplished on a classwide basis. However, it has yet to be
determined whether generalized proof is sufficient to resolve the second
issue. The types of proof necessary to establish whether a part-time field
employee performed Sunday work “during a regularly scheduled 8-hour

period of service” depends on how that phrase is defined; depending on the
definition, the proposed class may rely on generalized evidence, or each part-
time field employee may need to present individualized evidence based on
his or her particular circumstances. In other words, the extent of the
individualized inquiries that will be needed in this case is currenigamn.

Id. at 379.

But, the court found that plaintiff hashtigied the typicality requirement. The
court statedhat “the claims of each potential class member arise from the same course of
action: the Census Bureau’s failure to pay them Sunday premium pay” and that “all of
the potential class members would make a similar legal argument regarding their
entitlement to Sunday premium pay: that they performed nonovertime work on Sundays
‘during a regularly scheduled 8-hour period of service .”” Gross, 106 Fed. ClI. at 381.

In support of his renewed motiordamtiff asserts that the resolution of each
putative class member’s claim hinges upon one predominate question of law: the
eligibility of parttime Field Representatives to receive Sunday premium piay
Renewed Mot. 30-32. Defendaetspond that plaintiff cannot meet the predominance
element of the commonality requirement becausédhet would need to make
numerous, fact-intensive individualized inquiries regarding whether each individual
worked on each Sunday during a ‘regularly scheduled period of work’ taking into
account their job title, their assigned regions and their assigned surveys.” Def.’s Resp.

17.
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The court now has found thtite proposed class may rely on geneeal evidence
to prove whether pattime Field Representatives performed nonovertime work on a
Sunday after May 26, 2003, “during a regularly scheduled 8-hour period of servicé. See
section Ill, supra Thus,anindividualized inquiry into each class mben’s unique
scheduling circumstances is not necessahe commonality requirement is satisfied
because plaintiff has demonstrated that a common legal issue predominates over issues
not common to the proposed class.

3. Adequacy

In addition to establishing numerosity, commonality, and typicality, a putative
class representative must establish that he or she will “fairly and adequately protect the
interests of the class.” RCFC 23(a)(4). There are two components to the adequacy
requirement. The firshvolves an examination of whether conflicts exist between the
putative class representative and the remainder of the proposeduolitbs second
involvesan assessment tife qualifications and capabilities of proposed class counsel.
Amchem Prods., Inc., 521 U.S. at 626 & n. 2Q Gen. Tel. Co. of the Sw. v. Falcon,
457 U.S. 147, 157 n. 13982) E. Tex. Motor Freight Sys. Inc. v. Rodriguez, 431 U.S.
395, 40405 (1977).

With respect to the first component of the adequacy requirement, the court
previousy found that plaintiff had established that his interests were not in conflict with
the interests of thether potential class membeiGross 106 Fed. Cl. at 381-8But,
plaintiff failed — at that time- to satisfy the second component of the adequacy prong
because he had not presented evidence about the siamdtheresources available to
therespectivdaw firms ofthe proposed class counsel. &.38283.

The second component of the adequacy requirement focuses on the experience and
competence of proposed class counsel. Before appointing class cthenselrtmust
satisfy itself that the appointment of plaintiff's counsel as class counsel would be in the
best interests of the class. RCFC 23(g)(2)adsessing thgualifications and
capabilities of proposed class coungleé court‘may consider any other matter pertinent
to counsel's ability to fairly and adequately repregghe interests of the clags[RCFC
23(9)(1)(B). The court may look to:

0] the work counsel has done in idéyihg or investigating potential
claims in the action;

(i)  counsel's experience in handling class actions, other complex
litigation, and the types aflaims asserted in the action;

(i)  counsel's knowledge of the applicable law; and

(iv)  the resources that counsel vammit to representing the class|.]
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RCFC 23(g)(1)(A).

When plaintiff firstsoughtcertification ofthe class, the coufoundplaintiff’s
counselo be experienced and knowledgeable. But the court had insufficient evidence
about the resources that osel could commit toepresenting the clas§&ross 106 Fed.

Cl. at 382-83. The couanticipatedhat plaintiff would“have little difficulty in
establishinghe adequacy of his attorneys’ resources if he provide[d] the required
information” at such time as he renewed his motion. Gross, 106 Fed. Cl. at 383, n. 12.
The court now considers the evidence before it.

Arlene F. Boops plaintiff's attorney of record. She is assisted by her partner,
Daniel L. Alterman and a partner witthe law firm of Traub & Traub, P.C., Doris G.
Trauh Plaintiff submitted declarations from Ms. Boop and Ms. Traub with his renewed
motion about the qualifications aindtheresources available to, his counsel. Boop
Supp’l Decl., ECF No. 43-6; Traubupp’l Decl., ECF No. 43-2. As explained in the
declarations, the firm of Alterman & Boop LLP is comprised of two pastraar
associateand one paralegal. BoSppp’l Decl. § 7; SavitSupp’l Decl. 11, ECF No. 43-

7. In addition to its own staff as assisted byls. Traub- the firm has identifieda large

number of well-qualified candidates availaldenvorkon a project by project basis

shoul the need for more staff arisBoop Supp’l Decl. q 7-10; Tr. 114. The firm also

has a number of long established credit lines and loan guarantees to cover any unforeseen
costs of litigation.Id.

Defendanthallenges the adequacy of plaintiff’s counsel, arguing thata “small
firm” such as that gilaintiff’s counsel “would be hard-pressed to manage a class action
of over 3,000 poteidl members located throughout the country.” Def.’s Resp. 18-19,
ECF No. 49. In support afs argument defendant looksthe cas®f Walter v.
Palisades Collection, LLC, Civ. Action No. 06-378, 2010 WL 308978 (E.D. Pa. Jan. 26,
2010). Id.

In Walter, the proposed counsel were a fatimetdaughter in a two partner firm.
Thefather hadbeen disbaed andthe daughter had been reprimanded for assisting her
father with the unlicensed practice of la®i.’s Reply. 14; Tr. 114-15. The firm was
admonised for a “history of dilatoriness” in its handling othe proposed class action.

Id.; Walter, 2010 WL 308978, at *11. The court in Walter found coundat
inadequad to represerthe proposed class based on facts other than firm-s@enclude
proposed counsel’s own admission that the firm might have trouble handling the action.
Walter, 2010 WL 308978, at *10t (“The Court's decision is arrived at with a heavy
heart.”).

Plaintiff contends, and the court agrees, that this example of the inability of a two-
attorney firm to represent a nationwide class is distinguishable from the facts here.
Plaintiff explains that to date, his counsel has complétezk years of voluminous

28



discovery, has negotiated a stipidatof facts, has performed data analysis, has prepared
various filings, and has argued several motions. In so doing, counsel had demonstrated
both the ability andheresouce capacityo represent the proposed class. Pl.’s Renewed

Mot. 35; Tr. 11314. Plaintiff maintains that the size of the firm alameota

determinative component of adequacy and points, as sufipibre, appointment od sole
practitionerin Jones v. United States, to servelass counsel. Pl.’s Reply 15 (citing

Jones v. United State$18 Fed. Cl. 728, 734 (2034)

Plaintiff hasshown, bypreponderatrevidence, that his counsel can represent the
proposed class adequately, and thus, the adequacy requiresergfied.

4, Superiority

Under Rule 23, alass action must be “superior to other available methods for
fairly and efficiently djudicating the controversy.” RCFC 23(b)(3). A prospective class
representativeatisfies this requirement by showithgt “a class action would achieve
economies of time, effort, and expense, and promote uniformity of decision as to persons
similarly situated, without sacrificing procedural fairness or bringing about other
undesirable results.” Amchem Prods., Inc., 521 U.S. at 615 (quoting FRCP 23 Advisory
Committee Note (1966 Amendment)). In assessing the superiority factor, the court is
“essentially” conducting “a cost/benefit analysis, weighing any potential problems with
the manageability or fairness of a class action against the benefits to the system and [to]
the individual members likely to be derived from maintainiaghsan actiort. Barnes v.
United States68 Fed. CI. 492, 499 (2005). éwaluatingsuperiority, tle court considers
the following: (1)“the class members’ interests in individually controlling the
prosecution of separate actions;” (2) “the extent and nature of any litigation concerning
the controversylready begun by class members;” and (3) “the likely difficulties in
managing a class action.” RCFC 23(b)(3).

When plaintiff first sought class certification, he failed to prove that a class action
was superior to other methods for adjudicating claims for Sunday premiunGrags
106 Fed. CI. at 383-84The court statechat it was not “possible to ascertain the
difficulties in managing a class in this case” because “a necessary threshold issue—how to
determine eligibility for Sunday premium paa[d] not been resolved . . ..” 1d. at 384.
But, the court observetiat plaintiff satisfactoriy had addressed the second faettnat
there was no existing prior litigation that would prevent this t@se proceeding as a
class.|d.

As to he first component dhe superiorityrequirement, the court considers
“whether the class members would pursue their individual claims if the class were not
certified.” Fisher v. United States, 69 Fed. Cl. 193, @IH6) The Supreme Court
stated that“[w]here it is not economically feasible to obtain relief within the traditional
framework of a multiplicity of small individual suits for damages, aggrieved persons may
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be without any effective redress unless they may employ theaclass-device.”
Deposit Guar. Nat'l Bank, Jackson, Miss. v. Rogdb U.S. 326, 339 (198Qurry v.
United States81 Fed(Cl. 328, 338 (2008) (noting that “one of the main justifications for
class actions” is the existence of numerous claims that “are too small to justify being
brought individually™).

Through discoveryplaintiff now hasestablished that the individual claims of the
putative class members are modest in amount. Because the claims, on average, are less
than $2300 per class member, they are unlikely to be pursued outsidéaes action.

Pl.’s Renewed Mot. 27.

As to the third componenthat is“the likely difficulties in managing a class
action,” the court must considéthe whole range of practical problems that [might]
render the class action format inappropriate for a particular suit.” Eisen v. Carlisle &
Jacquelin 417 U.S. 156, 164 (1974). Over the last few ydhrscourt has certified
several classes in civilian pay cas&ee, e.gKing, 84 Fed. Cl. at 120; Curry, 81 Fed.
Cl. at 328; Barnes, 68 Fed. Cl. at 499. Moreover, because the earlier raised concern
abouta potentiaklass member’s eligibility for Sunday premium pay has been resolved
andcan be determined on a classwide $as$ie court can perform a cost/benefit analysis
of class certification.

Plaintiff has indicated thdhe process of identifying eligible claimants and
determining the claim amounts is a straightforward matter of examining the payroll
information obtained through discay. Pl.’s Renewed Mot. 39; Savits Supp’l Decl.;
Savits Exs. 1-13; Tr. 102-07hus, the small value of the individual claims, and the
availability of generalized evidern are factors that tip in favor of certifying the class.
Plaintiff hasshownthat aclass actions superior to other methods for fairly and
efficiently adjudicating the Census Bureau field employ&esmday premium pay claims.

Because plaintiff has met his outstanding burden of proof as to numerosity,
commonality, adequacy, and superiority, the motion for class certificatteRASNTED.

V. Conclusion

For the foregoing reasons, defendant’s motion for partial dismissal is GRANTED,
plaintiff’s claims for Sunday premium pay that pre-date October 28, 2005 are
DISMISSED, plaintiff’s motion for summary judgment GRANTED, defendant’s
crossmotion for summary judgment BENIED, and plaintiff’s motion for class
certification iSGRANTED.

Consistenhwith the findings set forth above, the class is defined to include all:

part-time Field Representatives and Senior Field Representatives employed by the
Census Buread from October 28, 200%o the present who performed nonovertime
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work on a Sunday and did not receive Sunday premium pay for that work under 5 U.S.C.
8 5546(a).

The ourt appoints Arlene F. Boop as class counsel joined by Doris G. Traub and
Daniel L. Altermanwho maysenein therole “of counsel.”

On or befordDecember 5, 2016, the parties shall file a joint status report

proposing a plan to satisfy the notice requirements af R8(c)(2) and addressing
further notice proceedings.

IT IS SO ORDERED.

s/ Patricia Campbell-Smith
PATRICIA CAMPBELL-SMITH
ChiefJudge
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