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Anited States Court of Federal Claims

No. 11-735C
(Filed Under SealNovember 8, 2011)
(Reissued: November 17, 2011)

SERCO, INC,,
Plaintiff,
V.
PostAward Bid Protest;
THE UNITED STATESOF AMERICA, Temporary Restraining Order;
Preliminary Injunction;
Defendant, RCFC 65.
and
CAPSTONE CORP,,

| ntervenor-Defendant.

Cameron SHamrick Mayer Brown, LLP, Washington, DC, for plaintiff.

Armando A.RodriguezFeo, United States Department of Justice, Civil Division,
Commercial Litigation Branch, Washington, DC, for defendant.

Ronald SPerlman Holland & Knight, LLP, Washington, DC, for intervenor-defendant.

OPINION and ORDER
Block, Judge.

Beforethe court in this posaward bid protest is plaintiff'enotion for reconsideration of
this court’s deniabf atemporary restraining order (“TRQ")Plaintiff's initial applicationfor a
TRO wasfiled on November 3, 201lalong with its bid protestcomplant, motion for a
preliminary injunctve relief and a memorandunof law supporting itslegal and factual
allegations The court held a status conference the next day during which it (1) established a

" This opinion originally was issued under seal on November 8, 2011. The court afforded the
parties an opportunity to propose redactions in the opinion prior to its publication, but no such
redactions were proposed. Accordingly, the opinion is herein reissued for pubjioasealed.
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rigorous scheduling order to expedite this litigation, (2) denied plaintiff's apipictor a TRO,
(3) granted plaintiff’'s motiosfor a protective orderand leave to file the complaint and other
pleadings under seal, and (4) granted Capstone Corporaii@epstonejnotion to intervene as
a thirdparty. The court explicitly refused to rule on plaintiff's pending moti@n interim
injunctive reliefbefore theupcoming hearingould be heldon crossmotions for judgment on
the administrativerecord and for a preliminary or final injunctiorseeRule 6%a)(2), Rules of
the Court of Federal Claims (“RCFC”)The courthopedthat theparties wouldresolve this
matter giverthatit was in themutualinterest ofthe parties to agredJnfortunately, that has not
happened, and this court musiw decide the motio based orthe limited evidencehat exists
before the fulladministrativerecord is filed. In light of the balance of the hardships favoring
interim injunctive relief,and the need to preserve the status quq plaiatiff's application for a
TROis GRANTED.! As explained belowto protect the intervenor and the governmiarthe
event that the bid protest is denigdaintiff is DIRECTED to post a bondn the amount of
$300,000.00.

. BACKGROUND

Plaintiff, Serco,Inc., (‘Serco”) is the incumbent provat of personal effects (“PE”)
services at the Human Resource Command of the Army’s Joint Personal Effguds D
(“*JPED”). Compl. at 2. PE services include the receiving, safeguarding, inventorying, storing,
processing, and final disposition of fallen diel’'s personal effects.ld. Serco has been
providing the Army with PE services since 200d. at 3. The Army issued a request for
proposal (“RFP”) for PE processing services at JPED on March 1, 2011 because Set@xs con
was set to expire on July 31, 20114. at 4. Capstone, a competitor of Serco’s, was awarded the
new contract for PE processinghis bidprotest ensued.

On October 12, 2011, the Generatcountability Office (‘GAO”) denied plaintiff's
protest. Appx. Tab B. Thereafter, on November 3, 2011, plaintéd fils complaint,
applications for a TRO and preliminary injunction, achemorandum in support thereof with
the court. In addition, plaintiff submitted an appendix containing various documents relating t
the bid process, iteding, inter alia, excerpts from the Source Selection PI&8SP), AppxX.

Tab 20 the RFR Appx. Tab 4 plaintiff’'s proposal, Appx. Tab ;7Capstone’s proposal, Appx.

! During the status conference, the court denied plaintiff's application fdR@ &s “moot,”

given that defendant and intervenor had made an appearance. Plaintiff on Novemlokea 7 file
“Supplemental Memorandum” providing authority showing that a TRO could in fact be granted
after the adverse parties had made an appearance. The court construes this filingoamsfarmot
reconsideration under RCFC 59(a)See RCFC 1 (“The RCFC should be construed and
administered to secure the just, speedy, and inexpensive determination of every action and
proceeding.”);see generally Young v. United Staté8 Fed. Cl. 418, 4226 (2004) (treating a
second complaint as an amendment to the first to advance the filing’s “substance #re not
labels mistakenly laced on them”). The authority plaintiff cites is compelling, and the court
will reconsider its denial of the TRO.
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Tab 6 and documents reflecting discussions between the Armyotiredl biddersthe Armys
evaluation of the proposals, and the decision to award the contract to Cappimnerab 8, 10,

13, 14, 17, 23, 24, and 26. The materials also inclueliéest from the contracting officer (“CO”)
explainingthe final cost estimatéppx. Tab A. (Aug.30, 201); as well as two “Statements of
Fact” by the CO purporting to describe the Army’s conduct during the procurementsproces
Appx. Tab 1 (Aug. 4, 2011), Tab 6 (Aug. 24, 2011).

Finally, the appendix contairthe Declaration of Steven Sultan, Serco’s Vice President
for Defense Personnel Services, dated November 1, 2007. Appx. THiteMeclaration states
that Serco will lose $570,000 per month in revenue, of which $50,000 represents profits, if the
court denies injunctive relief.Appx. Tab C at 2.t also states that Serco will have to terminate
its employment of 134 individuals in the absence of injunctive relief. Appx. Tab C l§lr.2.
Sultan in hisDeclaration alleges that it would be “very difficult” for Serco to rehire these
employees andhat terminating them would increase Serco’s business and employment costs
Appx. Tab C at 2-5.

1. DISCUSSION

RCFC 65 authorizes this court to isquevisional injunctive reliefwhether a TRO oa
preliminary injunction The courtmay grantsuch reliefif plaintiff establishes (1) the likelihood
of success on the merits, (2) the prospect of irreparable harm to plaintifé iabdence of
injunctive relief, (3) the balance of hardships, and (4) the public intefd4C Corp. v. United
States 3 F.3d 424,427 (Fed. Cir. 1993(permanent injunction)CC Distribs, Inc. v. United
States 65 Fed. Cl. 813, 815 (2005) (TRO) (citiRrgsBA, LLC v. United State889 F.3d 1219,
1228-29 (Fed. Cir. 2004))}see also Yakus v. United State81 U.S. 414, 440 (1941) Where
an injunction is asked which will adversely affect a public interest fayse impairment, even
temporarily, an injunction bond cannot compensate, the court may in the public intdrastdv
relief until a final determination of the rights of tparties, though the postponement may be
burdensome to the plaintiff.”). Furthermore, in the context of bid protestsuttieTActalso
this court, in conducting its balancirtg,“give due regard to the interests of national defense and
national securyt and the need for expeditious resolution of the action.” 28 U.S.C. § 1491(b)(3);
see also ViroMed Labs., Inc. v. United Sta8%Fed. Cl. 493, 504 (2009).

This Federal Circuit balancing approdwsa provenanceooted in “equity practice with
a backgound of several hundred years of historyHecht Co. v. Bowles321 U.S. 321, 329
(1944). Flexibility rather than rigidity has distinguished injunctive relief making & th
“instrument for nice adjustment and reconciliation between the public interest arde pri
needs.” Id. To be sure,tiis inherent in the court’s balancing of competing public interests to
weigh each harm or benefit based upon both its magnitude and likelihood of occurrence. Such
an approach has a long lineage in the law dating back at least to Judge Learnedarands
“sliding scale"formula for determining liability in negligence suitSee United States v. Carroll
Towing Co, 159 F.2d 169, 173 (2d Cir. 194 %pe also Linc Gov't Servs., LLC v. United States
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96 Fed. Cl. 672, 7042010). Accordingly, wherbalancing the factorsnderthe “sliding scale”

or balancing approach, a weak showing of likelihood of success on the merits could be cured by
a strong showing that the balance of the equities favors plaintiff, or vice ve&andard
Havens Prods., Inc. v. Gencor Indu897 F.2d 511, 513 (Fed. Cir. 1990) (“[I]f the other
elements are presefite., the balance of the hardships tips decidedly toward plaintiff), it will
ordinarily be enough that the plaintiff has raised questions going to the meritrigoss
substantial, difficult and doubtful, as to make them a fair ground for litigati@uoting
Hamilton Watch Co. v. Benrus Watch C206 F.2d 738, 740 (2d Cir. 1938)

Plaintiff contends that the hardships it would sufjustify this courissuing aTRO. It
argues that “[ajny shoeterm harm to Capstone from not immediately starting contract
performance is outweighed by the harm to plaintiff, its employees, and the Armytitilne guo
is disrupted by a change in contractors.” Pl.’'s Mem. at 37. It contends thahjéinctive relief
is grantedit “will be forced to release the employees working on the [former] contract, many of
whom have developed specialized expertise over years of service at the JPBD’ fddiliait
37-38. It also argues that “the Army will be adversely affected by a change in congrafct
Capstone commences performance and then is required to stand down in the event Sdsco preva
in its bid protest.”ld. at 38.

On the other side of theoin, defendant has an interest in not continuing to pay for
plaintiff's services. Indeed, defendant’s counsel estimated during the stataseogefthat the
cost of continuing to pay plaintiff untii November 2@uld be approximately $300,000.
Moreover, Capstone is expecting to assume all contract functions on Novenaret the court
fully expects that any delay would impose some costs on Capstafuding (as their counsel
argued) possible loss of new employees tasked with administering tihactont

Neverthelessthe balance of hardships favors grantmgrlRQ Come November 9,
Capstone’s contract will take effect, ousting plaintiff from the JPED fa@hty bringing about
all the costs necessarily associated with such a turnover. If thewasio deny theTRO and
plaintiff subsequently prevaitlin this bid protest, plaintiff would then oust Capstone, creating a
second turnover with additional costs. Convers&iguldthe court grana TROand Capstone
then prevaid in the bid protest, there would be only one turnover when Capstone replaces
plaintiff. The latter scenario is obviously preferalie the former. Although the court
recognizes that defendant and Capstone stand to incur costs as a r@JiRMthe balance of
hardships faor plaintiff.

For the same reason, it is common sense that the public interest would be served by
granting a TRO.SeeYakus 321 U.S. at 440. Although JPED may not serve an urgent need of
national security, the public and the serwicembers’ familieshavean obvious interest (quite
apart from the government’s own interest) in sedhe prompt return of Nation’killed and

2 November 22, 2011 was the date set by the court for oral argument and also the date the TRO,
if granted, would expire.
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wounded servicenemberspersonal effects That interest is best served pseserving the status
guo ante, thupreventing possibly unnecessary turnovers in who runs the JPED fadiliky.
only way to do that is to grant a TRO.

Althoughplaintiff's success on the merits is by no means certain, the court concludes that
it is sufficient in light of the strong showing that the batn€ hardships favors plaintiff. The
plaintiff has pointed to some evidence, in particular the CO’s August 4 stateme®5Rhend
the emails attached to the August 30 letter, thiateast arguab)ycall into question the validity
of the Army’s explanation of its award to Capstone. The court concludes thavitesc
raises “questions going to the merits so serious, substantial, difficult and doabtfol,make
them a fair ground for litigation.’Standard Havens Prod€897 F.2d at 513The cout therefore
concludes that a TRO is appropriate.

Finally, RCFC 65(c) provides that “[tlhe court may issue a preliminary injunction or a
temporary restraining ordewnly if the movant gives security in an amount that the court
considers proper to pay the costs and damages sustained by any party found to have been
wrongfully enjoined or restrained. The United States, its officers, and its agearaenot
required to give security.” “The amount of a bond is a determination that rests Wwélsound
discrdion of a trial court.” SanofiSynthelabo v. Apotex, Inct70 F.3d 1368, 1385 (Fed. Cir.
2006) (citingDoctor’s Assocs., Inc. v. Distgja07 F.3d 126, 136 (2d Cir. 19973ge also EOD
Tech., Inc. v. United State82 Fed. Cl. 12, 23 (2008) (citing ©octor's Associatewith
approval). In the past, the court has relied on the government’s estimates ofslessosiated
with issuing a TRO.See, e.g.Bona Fide Conglomerate, Inc. v. United Sta&®s Fed. Cl. 233,
243 (2010) (relying on defendant’s reasonable estimate of $50,000).

Here, defendant’s counsel mentioned during the November 4, 2011 status conference that
the government would, if enjoinediave to transfei$300,000 from other mission critical
programs to cover two weeks of contract perfance. Counsel based his estimate on Serco’s
bill from October, which was “something like $680,000.” This estimate correspondie to t
duration of the TRO, which will be in effect for 14 daySeeRCFC 65. Although speculative,
counsel’s statement is reasonable because he has considered only the costs that migtgdoe incur
by defendant’s compliance with a TRO. In sum, RCFC 65(c) requires a bond, and that bond is
set at $300,000.

[11. CONCLUSION
Plaintiff's application for a temporary restraining ortkeherebyGRANTED.

In accordance with Rule 65 of the Rules of the United States Court of Federad,@haam
United States of AmericandCapstone Corporatigtheir officers, agents, servants, employees,
representatives, and all persons acting in coraed participating with them respecting the
subject procurement are herebfEM PORARILY RESTRAINED AND ENJOINED from
permitting performance of or performing the contract awarded to Capstone Corporation on or
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aboutJune 24, 2011 underRFP No. W0124D-11-R-0009, for personal effects (PE) processing
services for the Army Human Resource Command. Defendant may secure PE services from th
incumbent, Serco, Inc., or any other legal source during this timeframe.

Plaintiff shall post a bond in the amount of $300,000.00 in accordance with RCFC 65(c).
If plaintiff has any questions about the proper procedure for securing a bond, it may tentact
Clerk’s Office at (202) 3556400.

o Suwrence, . OBlsck

Lawrence J. Block
Judge
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