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MEMORANDUM OPINION AND FINAL ORDER
BRADEN, Judge.
l. STATEMENT OF FACTS .2

The proposed scope of Contract No. TEGBFD-001 is for “nationwide services for
the receipt, possession, custody, management, and disposition of seized, blockddijted for
personal property on behalf ihe Department offreasuris (“Treasury”) Executive Office for
Asset Forfeiture], the agencies pedating in [the Treasury Forfeiture Fund] or [Office of
Foreign Assets Control] when the seizing or blocking agency determines thatc@urdeavices
for such property will be in the agency’s best inteéifesAR 96. The contractowas to be
responsik@ for providing all services, materials, supplies, supervision, labor and equifmment
perform such property management and disposition functions, including:

Preseizure analysis of General Property . . . .

The receipt, custody, security, transportation, review of Appraised Value . . k sale¢
storage, inventory, preservation, maintenance, repair, modification, refurbishment,
upgrade, and final disposition . . . of all types of General Property. . . .

Capturing, recording, reporting, and updating of all seizure data atedretzsts|.]
AR 96-97.

On July 17, 2009 Treasury issued a pswlicitation notice via Federal Business
Opportunities advisingotential offerorghat Treasury would be solicitinproposal$or Contract
No. TEOAFR12-D-001. AR 5. On January 20, 2QT0easuryissued &olicitation. AR 5. The
initial closing date was March 1, 2010, but Treasspbsequently issued a number of
amendments extending the final bid closing dgtever a yeato May 25, 2011. AR 5.

On April 5, 2010, URSederal Services, Inc. (*URSSubmitteda proposal. Compl.
15. On January 28, 2011Treasury madean initial competitive rangedeterminationthat
included URS as a competitive bidder. Compl.  16. On March 7, 2011, following discussions
with Treasury,URS submitteda Final Proposal Revision. Compl. § 16. In Augaéxl,
Treasurydecided to rependiscussions and URS submitted responses to falljpwuestions
duringAugust2011 - October 2011. Compl. § 17.

Sometiméan September 2010, VSE Can@tion, Inc. (“VSE”) the incumbentreceived a
number of sole source extensions to continue performantiee agxistingcontract TOSL1-C-
001, during the extended Solicitation period. AR-92. Thesesolesource extensionsost
Treasury3$[redacted]per monthor approximately $[redacted]million for the 13 month periad
AR 13, 19, 26. The most recent extensiovia Modification 007, was issued on September 29,

2 The facts in this case were derivédm the Administrative Record (AR-214)
submitted under seal by the Defendant (“the Government”) on December 5, 2011.
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2011 andafforded Treasury two options: one option to extend #xsting contractthrough
October 31, 2011 and another to extend the contract through November 30, 2011. AR 92.
Treasuryimmediatelyexercisedhe firstoption extendingVSE’s performancehrough October

31, 2011 at a cost of $3,038,138.25R 92

On October 28, 2011, Treasury awded VSE ContractNo. TEOAFR12-D-001 (“the
Contract”) AR 5. Treasurydid notopt toexercisethe secon@ption under Modification 007
extend theprior contract with VSE until November 30, 2011. AR 92. The cost of Contract No.
TEOAF12-D-001 appears tbe $redacted]over al2-month base perigd.e. Hredacted]per
month. AR 13, 183.

On November 8, 2011, eight days after Treasury could have exetloessetondoption
under Modification 007to extend VSE’srior contract through the end of Novempé&reasury
conducted a debriefing session with URS. Compl. 1 9. On November 14, 2011, URS filed a bid
protest with GAO. AR 5.This act automatically stayed Treasury framoceeding with the
Contract “while the[GAO] protest is pending unless the “head of & procuring activity”
authorized an override, pursuant to 31 U.S.C. § 3553(c)-(d) (2006).

On November 22, 2011, Treasury issugdfourpage “Determination & Findirgj
(“D&F") to justify issuingan override of the congressionailgposedautomatic stay AR 5-8.
Treasury’sD&F concludedthatthe serviceso be performed under the Contragtre “critical,”
andanoverride was justified, based upon three factors:

[1.] Seizures include, but are not limited to, perishable foods, tainted foods,
dangerous food products, adulterated and unlicensed drugs, and unsafe consumer
products. . . . [T]he risk of potentially contaminated goods entering the commerc

of the Unitel States would be significantly increased without the necessary
contractor resourseavailable during the seizure..

[2.] [ltems that are seized include weapons of mass destruction (stinger
missiles), illegal firearms, rocket fuel destined for Jrexplosives, and hazardous
substances. The failure to properly process and handle these items is a major
issue of public safety. The Government does not have the resources available or
the required licenses or permits necessary to properly seize,amarstpre, and
dispose of such dangerous assets. In the event that a contractor is noteateailabl
provide these specialized skills, the Government would be forced to put
Government employees as well as the general public at risk.

% The Competition in Contracting Act, Pub. L. No.-389, Div. B, Title VII (1984)as
amended, is codified relevant partat 31 U.S.C. § 355@CICA").



[3.] [T]he cortiractor manages the storage for specialty assets, cars, vessels,
aircraft and management of the Government warehouses [that house evidence in
cases involving organized crineln the event that contractor resources are not
available for the management amlisposal of property stored within the
Government warehouses, a significant and immediate backlog of property would
be experienced, exceeding the capacity of the Government warehouse. The lack
of adequate and secure storage of bulk evidence to maitdameagrity could

result in mistrials and dismissals of criminal, civil and administrative law
violations, freeing violators to commit additional crimes against the Government
and citizens of the United States. . . . Such a failure could also expose the
Government to significant liability under the Federal Tort Claims Act.

AR 6.

Based on these findingthe Head of the Contracting Activity (“HCA"Yletermined that
“continued IDIQ contract and task order performance is in the best intértbgt Government.”
AR 7!

Il. Procedural History.

On November 14, 2011JRS filed a bid protest with GAO. AR 5. On November 22,

2011, Treasury issuedn override. AR 58. On November 23, 2011URS filed a sealed
Complaint For Declaratory Judgment, Temporary Restraining Order, And PaalymAnd
Permanent Injoctive Reliefin the United States Court of Federal Clail€ompl.”). The
Complaint requeststhat the courtdetermine thafTreasury’'sNovember 22, 201Dbverride is
“arbitrary and capricious and without a rational basis, and contrary to dpelles.” Compl.
27. On the same dayRS also filed a Motion For Temporary Restraining Orderahtbtion
For Protective Order.

* On November 14, 2011, draft of the D&Fwas prepared by the C@iscussing
Treasury’s concerns thdb continue the servicesvith VSE] with a. . . bridge contract would
leave thgG]overnment without services for at lefgidactedjweeks while a sole source award
is being procured.” AR 20. This documevds not shown to thdCA,

On November 22, 2011, the Contracting Officer (“CQGilso apparently prepared a
second documerhat provided further justification for theverride,entitled Determination and
Findings Supporting Documentation (“Supporting MemoranduR. 9-13. The Supporting
Memorandum providesaoredetailed discussion of the three factors discussed in the D&F. AR
9-13. In addition, the Supporting Memorandawsided a factonot discussed in the D&H,e.,
performance by VSE under ti@xtober 28, 2011 Contract wowdveTreasuryover $redacted]
million per month instead of the price under which V®Eeviouslywas performing. AR 13.
(“[A] ny continuation of the sole source contract . . . would amimuaconomic waste).” This
document also was not shown to the HCA



On November 23, 2011, the court conveadglephone status conferenderingwhich
the court denied Plaintiff’s Motion for a Temporary Restraining Order.

On November 28, 2011, VSiided an Unopposed Motiomo Intervene that was agnted
on November 29, 2011.

On December 2, 201Xhe court issued a Scheduling Order providing for expedited
briefing. The Governmenalso filed A Motion For Protective Order And Response To
Plaintiffs Motion For Protective Ordeand an Unopposed Motiomo File Administrative
Record Under Seal.

On December 5, 2011, the court granted the Government’s December 2, 2011 Motion For
Protective Order. Later that day, the Government filed the Administrageer® under seal.
The Government also filed a sealed Motion to Supplerfidrg] Administrative Record With
The[December 5, 20]1Declaration Of Jeffrey M. Jacksotie Contracting Officerto explain
Treasury’s reasoning in issuing the November 22, 2011 oveérride.

On December 9, 2011lall parties filed CrossMotions For Judgment On The
Administrative Record (“PIl. Brief,” “Gov’'t Br.,” “Int. Br.”). VSE also léd a Motion To
Supplement The Administrative Record witle Declarationof Ms. Cathy S. Kilcoyne, VSE'’s
Director of Contractsto provideadditional information regarding VSE’s responsibilities under
the current and former contraéts.

On December 16, 2014l parties submitted Responses to the December 9, 2011- Cross
Motions (“Pl. Resp.,” “Gov’'t Resp.,” “Int. Resp.”).

® The Jackson Declaration provides additional explanation why Treasury exclertzid
arguments from the final D&F that the HCA was requested to approve. In additioackiserd
Declaation discussemath erroranade by Treasurin calculatingthe monthly cosof the prior
sole source contract with VSE. Since this declaration was not provided to thet H&CAot
relevant. Moreoverthe Jackson [Bclaration is not necessary “to permieaningful judicial
review.” Axiom Res. Mgmt.. United States564 F.3d 1374, 1380 (Fed. Cir. 2009herefore,
the courthas declined to grant the Government’s Motitm SupplemeniThe Administrative
Record with the Jackson Declaration.

® VSE’s Motion To Supplement The Administrative Record is likewise denied, because
the Kilcoyne Declaration was neither provided to Treasury nor is it necedsamermit
meaningful judicial review.”Axiom Res. Mgm664 F.3d at 1380.



1. DISCUSSION.
A. Jurisdiction.

The United States Court of Appeals for the Federal Citwast heldthat 28 U.S.C. §
1491(b) authorizes the United States Court of Federal Clainagljtmlicate challenget® an
overrideissuedpursuant to 31 U.S.C. 8§ 355%ee RAMCOR Servs. GroupUnited States]185
F.3d 1286, 120 (Fed.Cir. 1999) (“[T] his court determines that 28 U.S.C. § 1491(b)(1) grants
the trial court jurisdiction over an objection to a violation of 31 U.S.C. § 3553(c)(2)ip
court’s jurisdiction also extends to override determinations “premised upon asserted ‘best
interests of the United States' as well as those based upon assertet andyeompelling
circumstances that significantly affectterests of the United Statés.’Chapman Law Firm
Co.v. United States62 Fed. Cl. 464, 466 (2004) (quoting 31 U.S.C. 8§ 3553(d)(3)(C)).

Congresshas emphasizetthat “[ijn exercising jurisdictiontp review a federal agency’s
override], the courts shall give due regard to the interests of national defehseatéonal
security.]” 28 U.S.C. § 1491(b)(3)Therefore,'where legitimate ‘interests of national defense
and national security’ have been asserted and established to the court'sisatisfas ‘not
necessary’ for the court to reach the merits of wheftrex CICA] was violated.” Kropp
Holdings, Inc. v. United State83 Fed. CI. 537, 549 (2005).

In this case, only Intervenor VSE contests the coyutisdiction on national security
grounds arguing thathe scope of theContract allegedlynvolves securing “weams of mass
destruction (stinger missiles), illegal firearms, rocket fuel destioedrén, explosives, and
hazardous substances.” Int. Br. & &juoting AR 6). The D&F finding (ARGon which VSE
bases this arguméntowever s materially differenfrom the scope of the contract described in
the Solicitation that provides: “Out of scope property that should not be stored, and for which
the Contractor shall not provide services, under the Contract include . . . controlled sgbstanc
(i.e., drugs/narcotics, firearms, and Bureau of Alcohol, Tobacco, Firearms, and ieglos
classified Class A and B explosives). The custody of firearms will notabpsférred to the
Contractor.” AR 96. The striking differencebetween the scope of the Contract desctilm the
Solicitation and the D&Iseriously undermines the basis on which Treasury issued the override.

Although theNovember 22, 2011 D&Fites “financial and safety risks” (AR 7dhe
November 22, 201D&F does notinvoke “national defense and national securig the basis
for the override. SeeAR 4-8. Accordingly, the court has determinibeht it has jussdiction to
adjudicate URS'’s challenge Treasury’sNovember 22, 2011 override.



B. Standing

To establish standing in a bid protesse&aanaggrieved bidder must ken “interested
party” See28 U.S.C. 8§ 1491(b)(1)ee also American Fed'n Gov't Employees, AELO v.
United States?58 F.3d 1294, 1302 (Fe@ir. 2001) (“We hold that standing under [28 U.S.C.] §
1491(b)(1) is limited tactual or prospective bidders or offerors whose direct economic interest
would be affected by the award of the contract or by failure to award the coptr&RS has
established that it is an “interested pdrbecause it submitted a bid for t@@ntact. Compl.
15-17.

A protestor also must show that the alleged errors in the procuremenpregréicial.
See Labatt Food Serv., Inc.United States577 F.3d 1375, 1378 (Fed. Cir. 2009) (“It is basic
that because the question of prejudice goes directly to the question of standingjutieer
issue must be reached before addressing the mdiitetnal quotation marks omittgd see
also Myers 275 F.3d at 1370 (“[P]rejudice (or injury) is a necessary element of standing.”). A
party demonsates prejudice when “it can show that but for the error, it would have had a
substantial chance of securing the contradtdbatt, 577 F.3d at 1378.Importantly, a proper
standing inquiry must not conflate the requirements of “direct economiestitand prejudicial
error. Id. at 1380 (explaining that examining economic interest but excluding prejuerogal
from the standing inquiry “would create a rule that, to an unsuccessful but economically
interested offeror in a bid protest, any error is Hathn

The United States Court of Appeals for the Federal Cjrhoivever, has notspecifically
addressed whether, in the context of a motion to set aside or enjoin an oveandruttfimatic
stay, issuedunder 31 U.S.C. § 3553(d)(3)(C), “prejudice” must be demonstrated to establish
standingj.e., that the protestor would have a “substantial chance” of receiving the award abs
the alleged error in the procurement process.reasonableinterpretation of 31 U.S.C. §
3553(d)(3)(C), supports the proposition thatablishing prejudice ian overridecaseshould not
involve a higher standartian for the underlying bid protesee Weeks Marine, Ine. United
States 575 F.3d 1352, 1362 (Fed. Cir. 2009) (explaining that to establish standing a bidder must
demonstrate a “netrivial competitive injury which can be addressed by judicial relief.”
(internal quotation marks omitted)).

VSE, howeverargues that UR8oes not have standinigecase it has not shen that it
suffered any “injuryin-fact” as required by the United States Supreme Courtujan v.
Defenders of Wildlife504 U.S. 555, 561 (1992). Int. §e at 26. URS’s only claimed injury
resultsfrom theNovember 22, 2011verride, i.e., a competitive disadvantageenif the GAO
were to rulen its favor, is too speculative &fford standing tachallenge Treasury’Blovember
22, 2011 override.

Although t is true thatURS’s injuryin-fact is limited to a competitivedisadvantage,
competitiveinjury repeatedly habeen recognized as sufficient to support Article 11l standing.
See Association of Data Processing Serv. Qrg€amp 397 U.S. 150, 152 (1970) (holditigat



competitive injuries can establish standing underntioge rigorous APA prudential standing
doctrine);see alsaCanadian Lumber Trade Allianee United States517 F.3d 1319, 1334ed.
Cir. 2008)(observinghat “in most ‘competitor standing’ cases . . . ipissumed . . that a boon
to some market participanis a detriment to their competitors.”). Because competitipey is
not easy to quantify, Congress decided the proper remedy was the automatic sthyiswhi
limited in nature SeeH.R. Conf. Rep. No. 9861 at 1435 (1984) (“[A] strong enforcement
mechanism is necessary to insure that the mandate for competition is enfofcsee’)also
Reilly’s Wholesale Produce United States73 Fed. Cl. 705, 71{2006)(“Congress enacted the
automatic stay on the premise that the failure of an agency to stay perferocoashd result in a
competitive disadvantage that might not be remedied, causing a contractor to log®manim
business opportunity). As the UnitedStates Supreme Court has held, “Congress has the power
to define injuries and articulate chains of causation that will give rise to a casatmversy
where none existed before.Massachusetts. EPA 549 U.S. 497, 516 (2007y{oting Lujan
504 U.S. at 580 (Kennedy, J. concurring)l, howeverthe courtaccepted/SE's argument, it
would mean thatan unsuccessful bidder wouldeverhave standing to challenga override,
unlessit was anincumbent. This would be contrary @ongress’ decision tampose an
automatic stay aa temporaryemedy until the merits of a bid protesainbe reviewed by the
GAO in the first instance The November 23, 201Complaintin this caseallegesa sufficient
factual basisfor the court todeterminewhether URS hada “substantialchance” ofbeing
awarded the Contract. In fadRS’s bid was deemesufficiently competitive that Treasury
decided to reopen discussions six months df®S submitted its Final Proposal Revision.
Compl. 11 16-17.

For these reasons, the court has determined WR$ has standing to challenge
Treasury’s November 22, 2011 override.

C. Standard For Review.

The court is required to reviethie substantivanerits ofanoverride decisionpursuant to
the standards set forth in the Administrative Procedures Act (“APA”), 5 U.S.C. § ®6(Bee
28 U.S.C. §8 1491(b)(4) (“In angction under this subsectioneg] in connection with a bid
protest], the courts shall review the agency's decision pursuant to the staptfmdinssection
706 of title 5.”). InCitizens to Preserve Overton Park, Inc.Volpe,401 U.S. 402 (1971), the
United States Supreme Cohsld

Section 706(2)(A) requires a finding that the actual choice made was notdigrbit
capicious, an abuse of discretion, or otherwise not in accordance with law.” To make

" Another congressional report issueal year after the CICA was enactddrther
explained that prior to imposing automaticstay “[aJgencies . . . often proceeded with their
contracts, simply ignoring the protest process. As a result, vendors were ahfrahta fait
accompliand often did not receive fair and equitable relief even when GAO decidedrin thei
favor.” H.R. Rep. No. 99-138 at 5 (1985).”



this finding the court must consider whether the decision was based on a consideration of
the relevant factors and whether there has been a clear error of judgmemighAthis

inquiry into the facts is to be searching and careful, the ultimate standard @f re\ae
narrow one. The court is not empowered to substitute its judgment for that of the.agency

Id. at 416.

Subsequently, thenited States Supreme Coexplainedn Motor Vehicle Mfrs. Ass'n of
the United States. State Farm Ins. Co463 U.S. 29 (1983)that “an agency rule would be
arbitrary and capricio(i if the agency has relied on factors which Congress has not intended it
to consider, entirely failed to consider an important aspect of the problem, offengularmagon
for its decision that runs counter to the evidence before the agency, or is so iligldnad it
could not be ascribed to a difference in view or the product of agency expettiset 43. In
applying these standards to a CICA overyrithee United States Court of Federal Claims has
determined tha&n agency must address fa@sues

(i) whether significant adverse consequences will necessarily occue gtaély is not
overridden . . .

(i) conversely, whether reasonable alternatives to the override dast would
adequately address the circumstances presented . . .

(iif) how the potential cost of proceeding with the override, including the costsatssioc
with the potential thathe GAO might sustain the protest, compare to the benefits
associated with the approach being considered for addressing the agemtsy's. nee

(iv) the impact of the override on competition and the integrity of the procurement
system, as reflected iheg Competition in Contractingct|.]

Reilly’s Wholesalg73 Fed. Clat 711(internal citations omitted).

The Governmenargues thathe court shouldgnore Reilly, becausé[tlhis Court is not
empowered to identify factors that a Federal agency must consider in making radeove
decision based upon the best interests of the United States.” Gov't Br. at 2Reilly&actors,
however,simply represent a distillation ohdtorsthatthe court wouldexpectthe federal agency
decisionmaker to consider before determining thatoverrideeither is“in the bestinterests of
the United Statéor “urgent and compelling 31 U.S.C. 8§ 3553(d)(3)(Q)(



D. Whether The November22, 20110verride Was Arbitrary, Capricious, An
Abuse Of Discretion, Or Otherwise Not In Accordance With Law.

1. Plaintiff's Argument.

URS argues thakreasury’sNovember 22, 201bverride wasnotivatednot bythe “best
interests of the governmentjutto save moneyby havingVSE performunderthe October 28,
2011 Contractprice, instead ofthe higheroridge contracprice PI. Br. at 2, 19, 37 Treasury
however,didn’'t mention this factn the D&F. Id. at 1320. An interest in saving money,
however,is not sufficient groundto justify anoverride. Id. at 37 (citingReilly’s Wholesalg73
Fed. Cl. at 727). Moreover, the Governmestigingsarguments inconsistent with the fact that
Treasurytook 22-months before it finally issued the Contract to the incumbenat 5, 7-9.

In addition, the D&F is arbitrary and capriciob&cause it failedequatelyo address the
Reilly factors. PIl. Br. at 2025. First, Treasury failed to show any adverse consequences of
allowing the automatistay to take effect.Neither did the D&F address how a stay of the
Contract for “management” of seized progewould lead tofewer seizures or harm to the
public. Id. at 21. In additionTreasuryfailed to considemany reasonable alternatives to the
override such as exercisirtpe second option under Modification 00&quiringVSE to perform
under the existing solsource contractintii November 31, 20111d. at 22. Thiswould have
allowedfurthertime to negotiate a bridge contradd. If VSE had beenunwilling to negotiate,
Treasury could have imposed a letter contract under FAR 1803 Pl. Resp. at 6 n.7In
addition, d#hough the D&Fstated that it considergtie “cost associated with GAO sustaining
the protest” it never discussed what fipecificcosts were or how they compared to the costs of
the override. Pl. Br. at 2324 (citing AR at 8). Finally, the D&F nevatiscusseghe fourth
Reilly factor, i.e., “impact of the override on competition and the integrity of the procurement
system.” Rellly’s Wholesalg73 Fed. Cl. at 711.

8 A letter contract allows the Government to “authorize[] [a] contractor tdnbeg
immediately . . . performing services.” 48 C.F.R. § 16.603-1. FAR 1@@0)3tates that:

(a) A letter contract may be used when (1) the Government's interests déatand

the contractor be given a binding commitment so that work can start immediately
and (2) negotiating a defiinrte contract is not possible in sufficient time to meet
the requirement. However, a letter contract should be as complete and definite as
feasible under the circumstances.

48 C.F.R. § 16.602(a).
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2. The Government’s Argument.

The Government argues that the court should considerasoat reason to justify the
override,eventhoughcost was not discussed in the D&F that wsabmitted to theHCA for
approval. Gov't Br. at 2931. The Government ¢iains this oversight by the CO as
“assum[ing] a certain level of familiarity in its readers with the bemlkigd events surrounding
the procurement at issue” and “[flor ease of presentation teléngh decisionmakers.” Gov't
Br. at 15. In factTreasurycalculated that it would save $[redacted]lion per month by having
VSE performunderthe Contractrather tharundera bridge contract. AR 13, 2@onsideration
of this factor by the CQas reflected in the November 14, 2011 Draft D&F and November 22,
2011 Supporting Memorandyims relevant for the court to consigdbecause “the question of the
rationality of an agery’s decision must be evaluated in light of the rea@sd wholé’ Gov't
Br. at 30. Furthermore, it appropriate for Treasury to consider the possibility of “economic
waste” in authorizing the overrid@ecause an agency is supposed to consider thterifpal
costs to the [G]Jovernment from carrying out relief measures as may be rendednby the
Comptroller General if the protest is subsequently sustaineiTech, Incv. United States95
Fed. Cl. 330, 346 (2010).

NeverthelessTreasury’s decisiomaking was welfeasoned. Gov't Br. at 3#6. The
agency concluded that without an override, it would be without storage services fastat le
[redacted] weeksbased on its experience with negotiating bridge contracts. Gov't Br. at 35
(citing AR 20, 26). Moreover VSE might havebeenunwilling to enter into abridge contract.

Id. If not, [redacted]weekgap in services would result imsks to the public fromnadequate
storag of items such as fighter jets (AR 2P34), lethal explosives (AR 10, 18,)24o0caine
(AR 9-10, 17, 2324, 187, 20708), and contaminated foodécluding 28,522 contaminated
lobsters (AR 9, 17, 23 Therefore,Treasury reasonably determined thatould not adequately
protect these itemfor [redacted]weeks withoutoutsideassistance AR 6. Finally, Treasury
considered the lonterm risk to the criminal justice system of diverting resources from law
enforcement to guard theeized property. AR 12, 19, 25. In addition, other problems might
arise such abost evicence, failed prosecutions, apdtentially substantial government liability
under the EderalTorts Claims Act AR 12, 19, 26.

3. Intervenor’'s Argument.

VSE also argues thathe existing bridge contract expired and it would tdkedacted]
weeks tdfinalize anothercontract. Int. Br. at 212. Therefore, Treasurgasonably concluded
that the risks from @redactedjweek gap in service, as well as the financial costs of securing
performance under a bridge contract, justified an oveaglbeing inthe “best interests of the
Government. Int. Br. at 12 (quoting AR 13Y.the court invalidates the override, Treasury will
be confronted with termination costs under the October 28, 2011 Contract with VSE. #tt. Br.
13.

11



VSE alsocontendghat Treasurydid considerthe fourth Reilly factor,i.e., the cost to the
integrity of the procurement system of an override. IntaB1418. In the November 22, 2011
Supporting Memorandum, the CO stated that “[tjhe override creates no impact on tompeti
[or] the intayrity of the procurement systerfi[ AR 13. Plaintiff’'s argument that allowing VSE
to performunder the October 28, 2011 Contract improves VSE’s competitive posttiils
“too many contingencigsbecause it assumebat: (1) the GAO protest will be sustained(2)
GAO will recommend reeompeting theContract (3) Treasurywill not recomplete the Contract
because of concerns about termination ¢@std (4)anothercompetition ultimatelywould lead
to URSbeing awarded th€ontract. Int. Br. at 16.

4. The Court’'s Resolution.

Congress requirghat, before an override of the automatic stay is authoritrexd’head
of the procuring activity’mustfind, in writing, thatan override is “in the best interests of the
United States” ootherwisegjustified by “urgent and compelling circumstances that significantly
affect interests of the United States31 U.S.C. § 3553(d)(3)(C). As previously discussed,
automatic stay was intended to ‘teestrong enforcement mechanista”protect the integrity of
the procurement procesthat previouslywas threatened by widespreadigencydisregard of
GAO recommendationand anunwillingness to revisit contracts already awardegeeH.R.
Cong. Rep. No. 9861 at 1435 (1984). To emphasize the importance of an ovebatgyress
prohibiteddesignated agency officiafeom delegating that decisionSee31 U.S.C. § 3553(e).
In addition,evenif that official determineghat an override is in the “best interests of the United
Staes”an analysis of the alternatives to the override and costs to the integrity ob¢hesment
system must be conducte8ee Reilly’s Wholesgl&3 Fed. Cl. at 711. As one commentator has
observed:

[T]he “urgent and compelling interests” exceptaimould be used in preference to the
“best interests” rationale. Although at first glance the “best interests” jasitfic would

seem preferabjg because it is easier to satisfyfhjs simplicity is illusory. The brevity

of the “best interests” exception can lead a contracting activity into a false sén
security, causing them to draft an oversimplified determination that does not atiequat
explain the “best interests” that are to be served by the override. Such an inadequate
explanation of best ietests would not withstand judicial scrutiny in the event a protester
sought an injunction. Furthermore, when an agency uses the “best interesfstiogxc

CICA directs the GAO in fashioning a remedy to disregard “cost or disrupton fr
terminating, recmpeting, or reawarding the contract.”

Judith A. Sukol,The Competition In Contracting Act's Automatic Stay Provision and Judicial
Review: A Trap for the Unwarg3 Admin. L. Rev. 439, 453 (1991).

In this case,the Administrative Record shows th&treasury gave no serious
consideration to two of thieeilly factors
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First, the Administrative Recomlidenceshat Treasury did not considanyalternatives
to anoverride. Inexplicably, noattempt was made to exercise the option under Modific@0Gn
to continueVSE's performancethrough November 31, 2011ln fact, the Government’'s brief
studiously ignors this possibility, presumably because the agency’s failure to considesit wa
indefensible. The Administrative Record also domst evidence ay effort evento discuss the
possibility ofa newbridge contract with VSEprior to issuing the override. In light of the fact
that VSE had been operating undesole source&ontractfor over a year, its difficult to believe
that atemporaryextensiorthereofcould not have been effectadthout much effort Therefore,
Treasury’sunsupported conclusidn the November 14 draft D&at “a bridge contract would
leave the government without services for at Ig@stactedjweeks while a sole source award is
being procured(AR 20)is arbitrary and capricioudecause itentirely fail[s] to consider an
importart aspect of the problem, offer[ah explanation for its decision that runs counter to the
evidence before the agsngand]is so implausible that [tan] not be ascribed to . . . the product
of agency expertise.”State Farm463 U.S. at 43. For the court to sanction strgasoning
would underminghe “strong enforcement mechanism'tioé automatic stay

Second,Treasurymade no serious attempt to analyze the effect of the overndee
integrity of the procurement systeminstead, the Supporting Memorandwhich the HCA
never even saw) simplgsserts, with no support, that no such harm will occR 13.
Moreover, thisipse dixit is belied by the parties’ behaviorVSE forcefully has arguedhat
Treasury’'s override should be upheld. See generallyint. Br.; Int. Resp. But even the
Governmentconcedeghat VSE stood togain financially fom a bridge contracthat would
entail a much higher price tharthe Gntract. Gov't Resp. at 7 (“VSE is the incumbent and
would be performing any bridge contract, only at greater remuneration. . . sldd®aicating in
favor of an arrangement that wdutnrich its competitof). Obviously VSE had something
more valuablgo gainfrom theoverride Therefore, Treasury’scursoryconclusion thalVSE
would not achieve a significant competitive advantesgeot supported by the Administrative
Recordand mt beconsidered #ailure to “consider an important aspect of the probleftéte
Farm, 463 U.S. at 43.

Finally, the court is troubled by the cavalassertiorthatthe CO’sdecisionto exclude
any mention of cost in aedisionmaking document presented to the HCA for approval was
appropriatefor “ease of presentation.” Gov't Br. at 15 costwas deemedo unimportanthat
it need not be raised with thitimate decisiormaker the court should not be expected to rely
on this factor as the reason to support the agency’s override.
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V. CONCLUSION.

For thesereasons, the court has determined that Treasury’s November 22, 2011 override
of the atiomatic stay, authorizeloy 31 U.S.C8 3553, was arbitraryapriciousand an abuse of
agency discretion.Accordingly, the court will enter judgment for plaintiff declaring that the
November 22, 2011 override is set aside, void, and without effect. By operation, dhéaw
automatic stayn bid protests numbers B-406140.1 and®140.2 areeinstated.

IT IS SO ORDERED.
s/Susan G. Braden

SUSAN G. BRADEN
Judge
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