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V.
THE UNITED STATES,
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Gerald A. Kafka, Washington, DC, with whom wefta A. Cavanagh andChad
D. Nariéllo, of counsel, andndrew T. Gardner, Minneapolis, MN, tax counsel, for
plaintiff.

Jason Bergmann, Tax Division, United States Depianent of Justice, Washington,
DC, with whom wer&athryn Keneally, Assistant Attorney General, aBévid I.

Pincus, Chief, Court of Federal Clais Section, for defendant.
OPINION
FIRESTONE, Judge.

This case presents an issue of first iesgron regarding the dpgation of Internal
Revenue Code (“.R.C.” or “Code”) § 6621 {d)corporations that have acquired other
corporations or been acquirddough a statutory merger. dbncerns whether plaintiff,
Wells Fargo & Company (“Wellgargo”), is entitled to net thaterest paid on certain

tax underpayments owed by Wells Fargat®predecessor, First Union Corporation

(“First Union”), with the interest owebly the United States to Wells Fargo on
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overpayments made by First Union or otbempanies acquired by Wells Fargo through
various corporate mergers. The case turnhemefinition of the term “same taxpayer”
in § 6621(d): Section 6621(d) was enacted B98 to allow for “global netting” on
interest rates for tax overpayments anduaderpayments by the “same taxpayer” in
order to address the disparity betweemnltigher interest rate imposed on tax
underpayments and the lower interest ratgdiad when the governmepays a refund on

tax overpayments. The statute provides that thédrest rates may be netted to zero

when there are overlapping overpaymemd underpayments by the “same taxpayer”

! The provision states:

Elimination of interest on overlappy periods of tax overpayments and
underpayments.--To the extent that, foy @eriod, interess payable under
subchapter A and allowable under sulateaB on equivalent underpayments and
overpayments by the same taxpayer ofitgxosed by this title, the net rate of
interest under this sean on such amounts shall be zero for such period.

I.R.C. § 6621(d).

2 The purpose of § 6621(d) is addressed inidetdagma Power Co. v. United States, 101 Fed.
Cl. 562 (2011). In brief, interest is payalan tax deficiencies under I.R.C. 8 6601 and is
allowed on overpayments under I.R.C. § 6611. Utlke Code, taxpayepay interest at a
higher rate on tax underpayments than thera@st they receivitom the IRS on tax
overpayments. Because of this differentidbxpayer that underpaid some taxes and overpaid
others could end up owing interest even wherdakes themselves netted to zero. Prior to 8
6621(d)’s enactment, this imbalance could digycorrected throughstiretionary offsetting
under I.R.C. § 6402, in the limited circumstancegmglthe underlying tax obligations were still
unresolved and the interest daacalculated before any finalx payment is made. Section
6621(d) permits taxpayers to corréog interest differential byllawing for a refund of the extra
interest payment even if one or both of theda# interest payments\y&been made and the
overlapping period of tax overpayment and tax unaamgent is thus not identified until after the
tax payment.




during the same period Plaintiff argues that the term “same taxpayer” includes both
predecessors of the surviving corporation stadutory merger and that, as a result, the
statute allows for interest netting regasdl®f whether the overlapping overpayments
and underpayments involve corptions that were separatetil the merger is carried

out. According to plaintifffollowing a merger, the entitigeecome one and the same as
a matter of law and thus become the “safor purposes of interest netting. The
government argues that the phrase “same taxpsyearrower than plaintiff argues. The
government contends thakpayers should only be consigd the “same” for purposes 8
6621(d) if they had #hsame Taxpayer ldentification Number (“TIN”) at the time of the
initial tax overpayment or underpayment, netjass of whether thentities later merged
and the surviving entity is nowsangle entity for tax purposes.

Now pending before the court are thetiga! cross motionfor partial summary
judgment under Rule 56 of the Ruleglué United States Court of Federal Claims
(“RCFC”) with regard to the proper interpritan of “same taxpayer” in the context of
three separate test claims arising from gmed/ells Fargo mergers, representing the
three varieties of transaeti that occur in this cadeOral argument was held on June 6,
2014. For the reasons set forth below, the GBGRANTS plaintiff's motion for partial
summary judgment ardENIES the government’s cross-motion for partial summary

judgment.

% There is no dispute between the partiesfirgpurposes of this motion, the plaintiff has
satisfied the requirement that the tax and istgpayments cover overlping periods. The issue
on this motion is whether the tax and intepesgments involve the “same taxpayer.”

4 The facts of these testdins are discussed infra.
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l. BACKGROUND

The relevant facts are undisputed. Thems in this case arise from seven
mergers which culminated inglformation of Wells Fargo aiscurrently exists. Consol.
Stmt. of Uncont. Facts | 4. These mergerskmadivided into twdines: the Wells Fargo
line and the Vichovia line.

a. Wells Fargo Line of Mergers

In 1998, Norwest Corporation (“Noest”) acquired Wells Fargo & Company
(*Old Wells Fargo”) through a forward tngular merger under I.R.C. 88 368(a)(1)(A),
368(a)(2)(D): Id. at 1 8, 10. The board ofelitors approved a merger agreement on
June 7, 1998, which was subsequently apprdyeithe shareholders. Id. at 1 8-9. Old
Wells Fargo merged into WI-Holdings, Corp. (“WFC”)a subsidiary of Norwest
organized for purposes of the merger. adf 10. As a result, Norwest and WFC
survived the mergewhile Old Wells Fargo’s sepaemexistence was terminated;

Norwest changed its name to Wells FakggGompany. _Id. at §{ 11-12, 15. WFC

® Section 368(a)(1)(A) defirse‘a statutory merger or consolidatl as a type of reorganization.
I.R.C. 8 368(a)(1)(A). Section 368(a)(2)(D) skth the procedure for a reorganization using a
corporation’s stock:

The acquisition by one corporation, in exchange for stock of a corporation
(referred to in this subparagraph as “coling corporation”) which is in control
of the acquiring corporation, of substiatly all of the poperties of another
corporation shall not digialify a transaction undgaragraph (1)(A) . . . if--

® no stock of the acquiring corporati@used in the transaction, and

(i) in the case of a transaction under paragraph (1)(A), such transaction would
have qualified under paragraph (1)(#gd the merger been into the
controlling corporation.

.R.C. § 368(a)(2)(D).



acquired the assets and assumed the liabiliie®dld Wells Fargo, and became the
common parent of theffdiated corporations that wergreviously members of Old Wells
Fargo’s consolidated gup. Id. at {1 13-14.

In 2008, Wells Fargo and Wachovia Coration (“New Wachovia”) carried out a
merger under |.R.C. 8§ 368(a)(1)(A). |d.14t 16, 18, 20. The board of directors
approved a merger agreement on Octobef3382which was subsequently approved by
the shareholders. Id. at 11 18-19. WEHsgo survived the merger, while New
Wachovia’'s separate existence was terminateédat 11 21-22. Wis Fargo acquired the
assets and assumed the liabilities of Newchid&ia, and became the common parent of
the affiliated corporationthat were previously members of New Wachovia’'s
consolidated group. Id. at 11 23-24.

b. Wachovia Line of Mergers

In 1996, First Union acquideFirst Fidelity Bancorporain (“Fidelity”) through a
forward triangular merger under I.R.C. 88 &581)(A), 368(a)(2)(D)._Id. at 11 25, 29.
The board of directors approved a merggreement on December 22, 1995, which was
subsequently approved by theastholders. Id. at §{ 27-28idelity merged into First
Union Corporation of New Jerg (“FCNJ”), a subsidiary dfirst Union organized for
purposes of the merger. _Id. at I 29. aA®sult, First Union and FCNJ survived the
merger, while Fidelity’s separate existenezs terminated. Id. at { 30-31. FCNJ
acquired the assets and assumed the liabitfi€sdelity, and became the common parent
of the affiliated corporations that wereeprously members of Belity’s consolidated

group. _ld. at 1 32-33.



In 1998, FCNJ and First Union carried eutnerger under I.R.C. § 368(a)(1)(A).
Id. at 91 34, 37. First Union held 100% of $tock of FCNJ. Id. at 35. The board of
directors approved a merger plan on February1228. Id. at  36. First Union survived
the merger, while FCNJ’s separate exiseewas terminated. Id. at 7 38-39. First
Union acquired the assetad assumed the liabilities of FCNJ. Id. at {1 40-41.

In 1997, First Union and Signet Banki@grporation (“Signet”) carried out a
merger under I.R.C. 8 368(a)(1)(A). Id. at4P] 46. The board of directors approved a
merger agreement on July 18, 1997jchiwas subsequently approved by the
shareholders. Id. at {1 44-4birst Union survived the mger, while Signet's separate
existence was terminated. Id. at 71 47-BBst Union acquired the assets and assumed
the liabilities of Signet, and became the comrmarent of the affiliated corporations that
were previously members of Signet@nsolidated group. Id. at 1 49-50.

In 1998, First Union and GeStates Financial Corporation (“CoreStates”) carried
out a merger under I.R.C. 8§ 368(a)(1)(A). & 11 51, 55. The board of directors
approved a merger agreement on Novembet 987, which was subsequently approved
by the shareholders. Id. at 11 53-54. Firsodrsurvived the mergewhile CoreStates’s
separate existence was terminated. Id. &61%7. First Union acquired the assets and
assumed the liabilities of CoreStates, anthbee the common parent of the affiliated
corporations that were prexisly members of CoreStates@nsolidated group. Id. at 11
58-59.

In 2001, First Union and Wachovia Corption (“Old Wachovia”) carried out a

merger under |.R.C. 8§ 368(a)(1)(A). Id. atd{y] 64. The board of directors approved a
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merger agreement on Apfib, 2001, which was subsequently approved by the
shareholders. Id. at [ 62-6Birst Union survived thmerger, while Old Wachovia’s
separate existence was terminated. Id. &5Y66. First Union acquired the assets and
assumed the liabilities of Old &hovia, and became the common parent of the affiliated
corporations that were prexisly members of Old Wachoviatensolidated group. Id. at
19 67-68. First Union changed its name to Véach Corporation._Id. at § 69. As noted
above, Wachovia and Welzargo merged in 2008.

C. Procedural History

Beginning in 2009, Wells Fargo filedrde administrative claims with the IRS
seeking, among other thingsfuleds based on interest naegibetween interest paid on
tax underpayments and interest paid onoigerpayments, relying on 8 6621(d). Id. at
70. Specifically, on December 15, 2010, WE&lsgo filed an interest claim related to
New Wachovia and Old Wachovia. Id. at 76n June 9, 2011, Wells Fargo filed an
interest claim related to Wells Fargo. &i.76. On Novembet7, 2011, Wells Fargo
filed an interest claim related to Wells §ar Signet, New Wachovia, and Old Wachovia.

Id. at 77. These claims were not acceptéde IRS did, however, allow for interest

netting on certain other claifis.

® In addition to the claims at issue in thisegslaintiff has filed dier claims with the IRS

seeking to net interest pursuant§ 6621(d). Def.’s Notice &&dd’l Facts, Ex. 1 (Decl. of

Andrew T. Gardner), 1 6, ECF No. 66. In 200&imiff filed administrative claims seeking
refunds based on situations similarthose at issue in this cass,discussed below: (1) netting
between a 1997 tax underpayment by Old Wachawtha 1987 overpayment by First Union; (2)
netting between a 1997 tax underpayment logt Einion and a 1987 overpayment by First

Union; and (3) netting between a 1997 undempayt by First Union and a 1995 overpayment by
First Fidelity. Id. at 1 7-9. The IRS allowed interest netting between these payments on June
10, 2010._Id. The government contettikst the IRS legally erred mlowing interest netting for
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On December 1, 2011, plaifitimely filed a complaint irthis court. After the
government moved to dismiss some of piiffi's claims unde28 U.S.C. § 1500 based
on claims pending in district courplaintiff stipulated to thir dismissal._See Order
Dismissing Claims, Oct. 23, 2@, ECF No. 34. On Octob2g, 2012, plaintiff filed an
amended complaint containing 64 separaéns for a refund onverpayments based on
the application of the interest netting authedzainder 8 6621(d). Thereafter, the parties
identified three test claims, based on sc&s representing three different merger
transactions, to test the application of 8 6621(d):

Scenario One: This scenario is intetide address whether interest netting is
allowed in connection witbnderpayments and overpayments between a pre-merger
acquiring corporation and a pre-merger acquaerporation. It involves underpayment
interest on First Union’s 1999 income taxcaunt against overpayment interest on Old
Wachovia's 1993 income tax account.

Scenario Two: This scenaris intended to addresgether interest netting is
allowed in connection witbnderpayments and overpayments between a pre-merger
acquiring corporation and the post-mergerviving corporation. It involves
underpayment interest onr&i Union’s 1999 income taaccount against overpayment

interest on First Union’s 1993 income tax account.

those claims on the grounds that they precediedleral circuit decision which the government
contends dictates a differemtitcome._See infra page 19.

" That prior litigation is still pending in the UnitéStates District Court for the District of
Minnesota.



Scenario Three: Thiscenario is intended to a@ds whether interest netting is
allowed between the pre-merger acquiregboration and the post-merger surviving
corporation. It involves underpayment irgst on First Union’s 1999 income tax account
against overpayment interest on Ctiates’s 1992 income tax account.

Il. STANDARD OF REVIEW

Under RCFC 56, summary judgment ppeopriate “if the movant shows that
there is no genuine dispute as to any mat@aland the movant is entitled to judgment
as a matter of law.” RCFC 56(a). Thiseas especially gpopriate for summary
judgment because the matefedts are not in dispute and the parties have presented a
purely legal question for the court to resolve. RCFC 56(a).

1.  DISCUSSION

As discussed above, because interetingeis allowed by the “same taxpayer,”
the dispute in this case centersthe meaning of “same taxa” under § 6621(d) in the
context of a statutory merger. Under gmwernment’s definition of the phrase, a
taxpayer is only the “same taxpayer” if amaly if, at the time of the overlapping tax
payments, both taxpayers share the same TIN. Because an acquired company never has
the same TIN as the acquiring surviving corporation, the government argues, interest
on a tax underpayment or overpayment aitable to income fnm entities later acquired
by Wells Fargo cannot be netted with nef&t on overpayments or underpayments
attributable to Wells Fargo.

Plaintiff argues that 8 662d) allows for interest netting among merged entities on

the grounds that, following a merger, geuiring corporation becomes one and the
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same with the corporation it acquired byeogttion of law. In such circumstances,
plaintiff argues, it shares the history ottlhhdhe acquired and acgimg entity. According
to Wells Fargo, the government’s interpteta of “same taxpayer” is legally incorrect
because it fails to take inecount the legal realities of pmrations following mergers,
including the obligation of theurviving corporation to asee the tax liabilities of the
acquired entity. Plaintiff further argues thiatlowing a statutory merger, the acquired
entity ceases to exist, along with its TIMgdathus at the time a taxpayer seeks interest
netting following a merger, the TIN no longensss as an adequate representation of
taxpayers for purposes of detening “same taxpayer” statdslt is with this
understanding of the parties'guments that the coudurns to its analysis.

a. The Statutory Language and Legisdtive History Do Not Provide a
Plain Meaning for “Same Taxpayer”

As with any case involving a questionstétutory interpretation or construction,

we begin with the language of the statutelitsDuncan v. Walke 533 U.S. 167, 172

(2001). Here, as noted@ke, 8 6621(d), provides:

To the extent that, for any periodienest is payable under subchapter A
and allowable under subapter B on equivatg underpayments and

8 As discussed later in this opon, plaintiff acknowledges that, asmatter of law, a surviving
corporation does not acquire @rnttax attributes of an quired corporation while other

attributes are authorized under I.R.C. § 381. Interest netting is notitixpdientified in the

Code as a tax attribute that survives acquisition of a corporation. The government argues that
interest netting is a tax attribute of an acalicerporation and unless expressly permitted is not
allowed. Plaintiff argues thattigrest netting is instead a calculation related to interest itself
rather than a separate attribuand further arguesatinterest is treatl as a tax. Thus,

according to plaintiff, interest netting is reotax attribute of the gaired corporation. As

discussed infra, tax attributase typically tax benefits—such as deductions—authorized by the
Code.
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overpayments by the same taxpayer ofit@osed by this title, the net rate
of interest under this section on swhounts shall be zero for such period.

I.R.C. § 6621(d) (emphasis added). “Same tgagas not defined in § 6621(d), nor is it
defined elsewhere in the IRC. In addititimere are no Treasury regulations that define
“same taxpayer.” The government nonethetggsies that the plain language of the text
requires the use of the TIN to determwmieether parties are the “same taxpayer.”
Specifically, the government argsithat its interpretation compelled by the placement
of the phrase “by the same taxpayer” inthag¢ely following “equivalent underpayments
and overpayments” in 8 6621(d). Accordieghe government, the statute creates a
temporal requirement which mandates thattdxpayer seeking to engage in interest
netting be the same at the time that the gayswere made, and that this requirement
can only be satisfied by having the safil at the time the of the payments.

Plaintiff argues that any temporal requirent is met once a statutory merger is
completed. Specifically, plaintiff argues ttaaty temporal requirement is satisfied once
the corporations become the same legttyeby operation of law by completing the
statutory merger. Thus, plaintiff contendattivhere, as here, interest on overpayments
and underpayments for the same period wdeetified and are either owed or refunded
to the post-merger corporation, the corporatiable for underpayment interest is, in
fact, the same corporation entitledthe overpayment interest.

The parties also disagree o theed to look to the legalve history in order to
resolve this dispute. The government arguasrésorting to the legislative history is not

necessary because the statutory text’s meaa plain. Plaintiff argues that the
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legislative history supports its view that ttatute must be givenliaeral construction as
a remedial statute. As noted by the partiesterm “same taxpayer” is not defined in the
statute and is not self-defining. Accordinglye court finds that the meaning is not plain
and turns to the legisiae history for guidance.

A review of the legislative history reveahat Congress intendiéor § 6621(d) to

be remedial in nature. As such, the statotest be construed brdlg. Tcherepnin v.

Knight, 389 U.S. 33, 336 (1967) (“In ddition, we are guided ke familiar canon of
statutory construction that remedial legislatshould be construdntoadly to effectuate
its purposes.”). The legislative history doesd offer any insight into the meaning of the
phrase “same taxpayer,” but does providasandication of Congress’s purpose in
passing the legislation. First, the legislathistory makes clearahCongress intended
the provision to provide fairness for taxpayeksR. Rep. No. 105-364, pt. 1, at 63-64
(1997) (“taxpayers should be charged intecggy on the amount they actually owe,
taking into account overpaymerdnd underpayments from all open years.”); S. Rep. No.
105-174 at 61 (1998). Second, the legislaligtory also makes clear that Congress was
aware that large corporations, like plaintfipuld be the primarpeneficiaries of the
provision, because only large corporations such astiiavould likely have multiple
open years with the IRS.

Having considered the parties argumentscthet finds that the plain language of
8 6621(d) does not answer the questiongresl because the phrase “same taxpayer” is
not self-defining and the temporal relatiogsldentified by the government does not aid

in defining the term in the context of stayt mergers. Plaintiff correctly notes that
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“same taxpayer” is a legal term that reliesamnexamination of the legal status of the
taxpayer that is seeking to neterest. In addition, a resv of the legislative history
does not resolve the question preseftatlithout a discussion of the meaning of “same
taxpayer” in the legislative history, it is oflited help in defining taterm. As a result,
the court turns to the definiins proposed by the parties.
b. Corporations formed through statutory mergers, in contrast to
members of affiliated groups, are tle “same taxpayer” for purposes of
§ 6621(d).
The government argues that the legal rightet interest depels on the whether
the overpayment and underpayment were niigdée taxpayer with the same TIN at the

time of the payments. This argument is dedliin large part from two cases: Energy E.

Corp. v. United States, 6453€. 1358 (Fed. Cir. 2011)nd Magma Power Co. v. United

States, 101 Fed. Cl. 562 (2011)._In EnerggtE&e Federal Circuit held that a parent
corporation and subsidiary that were nifitiated at the timeghey each made tax
payments could not net interest under § 68R{( their consolidated return. The

meaning of “same taxpayer” was not before ¢burt and the court focused instead on the

issue of when the initial tax payments warade. The holdingzias expanded by this

court in_Magma Power, where the definitiorf'edme taxpayer” was at issue. _In Magma

® The government argues that § 6621(d) mustrielgtconstrued in its favor because it amounts
to a waiver of sovereign immunity. The cbfinds the government’s reference to sovereign
immunity to be misplaced. The requirement for strict constructiomafier does not mandate
a ruling in the government’s favor, and does nptaee other canons of statutory interpretation.
See Richlin Sec. Serv. Co. v. Chertoff, 55815671, 589 (2008) (“The sovereign immunity
canon is just that—a canon of ctmstion. It is a tool for intgreting the law, and we have
never held that it displaces the other traditidoals of statutory construction. Indeed, the cases
on which the Government relies aled other tools of construati in tandem with the sovereign
immunity canon.”).
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Power, the court held that corporations thaidnee affiliated after #hsubsidiary paid the

tax could only net interestihe payments were made by or attributable to a taxpayer with
the same TIN when the tax inést subject to netting wasiga Thus, if a corporation

with a different TIN later affiliates witinother corporation, the overpayment by one
affiliate cannot be nettedith the underpayment of thgarent corporation. The

government argues that these cases edtadbksrict rule that where the acquired

corporation and the acquiring/surviving coration have different TINs when the
overpayment or underpayment arose, 8 6621(d) does not permit interest netting between
them.

Plaintiff argues that the government&iance on Energy East and Magma Power

is misplaced because thoseasadealt with affiliated cporations filing consolidated
returns and not with the chanigelegal status of the acquired and acquiring corporations
following a statutory merger. According paintiff, the legal status of a surviving
corporation is significantly different fromah of the relationship between a parent and
subsidiary within a consolidated group. the case of a merger, plaintiff explains, the
acquired and acquiring corporations h@eocone and the same as the surviving
corporation and thus share a common histémythe case of parent and subsidiaries or
other affiliated corporations that are paira consolidated g, by contrast, each

corporation retains its seqade legal identity. Energy East and Magma Power are

different from the present case, plaintiff argueecause the corporation seeking to net
interest in this case, unlike the corporationthose cases, has now assumed the identity

of the acquired entity by operation of law.
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The court finds that a review of tifacts in Energy East and Magma Power

supports the plaintiff's contention that thaseses involve factual scenarios that are very
different from the ones presented in this caseEnergy East, the plaintiff acquired two
other corporations, including their subsidiari€gl5 F.3d at 1359. As the new parent to
these subsidiaries, the plaintiff soughttt interest betweeitself and the new
subsidiaries in its consolidated income taturn under I.R.C. 85D1. Id. The court
noted that “[t]he parties do not dispute tfthe taxpayers] wereot the ‘same taxpayer,’
under any definition, when their respeetivnderpayments and overpayments were
made.” 1d. at 1361. In rejecting the taypes argument that theonsolidated group was
now the “same taxpayer” for purposes of § gé21the court then fand that “[u]nder the
proper interpretation of the statute, [iplaintiff] cannot net the interest from its
subsidiaries’ overpayments because it was res#me taxpayer as gabsidiaries at the
time the payments were made.” Id. at 1363.

Magma Power also involved an effortiatierest netting between parent and

subsidiary corporations. €hsubsidiary was acquired bhyconsolidated group, after
which it was included in the consolidated inmtax return of the parent corporation,
although it paid some other taxes separat@@1 Fed. Cl. at 565. The group sought to
net interest on the subsidiary’s pre-asifion underpayment against post-acquisition
overpayments by the parent. Id. The pard& not dispute thahe subsidiary was
responsible for the overpayntehut disputed whether oot the group was permitted to
net the subsidiary’s pre-acquisition undenmpawyts against post-acgiion overpayments

by the group as a whole. The plaintiffs argjtieat the interest could be netted, as “a
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substantial portion of the oymyments were generated bylRS audit and subsequent

tax adjustment and were direcdstributable to [the subsaty].” I1d. The Magma Power

court, after finding that the Code does define “same taxpayer,” concluded that the
TIN is the best point of reference for thafise taxpayer” determination, as it remained
constant despite changes in corporatecttire. _Id. at 569-71. Rejecting the
government’s argument that a taxpayer cowdtinet interest between payments made
individually and payments made as paraaonsolidated group, the court found that
payments that could be traced to a particlilél could be netted by the taxpayer with
that TIN. 1d. at 569-70.

Because Energy East akthgma Power involved separate but affiliated

corporations, the court concludes that reittase is controlling here. Importantly,
neither case examined the application of 81§6d) in the context of a statutory merger,
and the differences between merged corpmmatand consolidated corporations are
critical to determining whether the proposetkrest netting is by the “same taxpayer.”

In a merger, the acquired and acquiring ocoagions have no post-merger existence
beyond the surviving corporation; insteadk\tlbecome one and the same by operation of
law, and thereafter the surung corporation is liable for there-merger tax payments of

both the acquired and acquiring corporatiodshn Wiley & Sons, Inc. v. Livingston,

376 U.S. 543, 550 n.3964) (“But cf. the general ruledhin the case of a merger the
corporation which survives is liable fire debts and contracts of the one which

disappears.” (citing 15 Fletcher, Private Corporations (1961 rev. ed.), 8§ 7121)); Treas.

Reg. 8§ 1.368-2(b)(1)(ii). Beaae the surviving corporatiteps into the shoes of the
16



acquired entity and the surviving corporatiotiable retroactively for the tax payments

of its predecessors, it does not matter when the initial payments were made. Put another
way, following a merger, the law treats theuaiced corporation as though it had always
been part of theurviving entity.

The fact that the taxpayers_in EnergysEand Magma Power filed consolidated

returns does not alter the court’s analysis. In a consolidated, geagis and liabilities
do not pass by operation of laand an acquired corporation retains its individual
identity. Those corporatiort® not become the same by operation of law. Indeed,
members of a consolidated group may filrayle consolidated income tax return, but
are not required to do so. &ER.C. § 1501. Thus, in thesise, unlike Energy East and

Magma Power, the corporations in the présaise became the “same taxpayer” by virtue

of the statutory merger.

It is for this reason, as well, that theN at the time that a tax is paid is not
determinative of a taxpayer’s legal stafoiéowing a merger. Aracquired corporation
loses its TIN as part of a statutory merjgecause the surviving corporation becomes
liable for any taxes owed by tlaequired corporation. In this connection, the surviving
corporation is also entitleid any refund due from taoverpayments made by the

acquired corporation if the government hasymitpaid the refundin Magma Power, the

court noted that the TIN served as a ubkahalog for sameness because it remained
constant despite frequent changes in corpatateture. _Id. at 570-71. However, where,
as in this case, the acquired corporation discards its TIN followmngrger and ceases to

exist while the business of the corporationtaaues, it is clear tit the TIN does not
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account for this type of change in corporate structure, which was not foreseeable based

on the facts in Magma Power.céordingly, the court finds that where a statutory merger

has occurred, the surviving corporatisrihe “same taxpayer” as the acquired
corporation for purposes of § 6621(d).

In this connection, the court notes thastholding is in acordance with the well-
established principle that statutory mergesult in a complete mging of the identities
of the two predecessor corporations underrdibgeral statutes. Most particularly, the
Anti-Assignment Act, 31 U.S.C. 8§ 372nhakes the same distinction between the
surviving corporation in a statutory mergard members of a consolidated group. The
Anti-Assignment Act prevents a party wilhclaim against the United States from
transferring or assigning that claim teogher party unless “a claim is allowed, the
amount of the claim is decided, and a warfanpayment of the claim has been issued.”
31 U.S.C. § 3727(b). However, where aitl passes by operation of law, no such

prohibition applies._See Seaboard Air LRe. v. United State®56 U.S. 655, 656-57

(1921). In_ Seaboard, the Supreme Courtieily recognized mergers as a scenario in
which claims transfer by operation of law, stating that “[w]e cannot believe that Congress
intended to discourage, hinder or obstiihet orderly merger or consolidation of

corporations as the various $mimight authorize.” 1d. at 657.In contrast, as the

9 The use of the term “consolidation” is distinct from a consolidated gesuprefers instead to
a change in corporate struatn which both predecessor corgtions cease to exist and an
entirely new surviving corporation is foed. Black’s Law Dictionary (9th ed. 2009),
consolidation.
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members of a consolidated group retainrteeparate identities and do not transfer their
assets and liabilities by operation of law,amalogous rule autaatically applies.

Finally, as discussed below, this holding@sistent with the positions that the
IRS has taken in connection with the legalss$ of corporation®llowing a statutory
merger.

C. The IRS has consistenthyapplied its rules to find that the parties to a
statutory merger are the sane following the merger.

I.R.C. § 368(a)(1)(A) provides &l a statutory merger under state law is a form of
reorganization recognized by the Code. Témlt of such a statutory merger is then
defined by the Treasury regulations as follows:

For purposes of section 368(a)(1)(A), atstory merger or consolidation is
a transaction effected pursuant to thadige or statutes necessary to effect
the merger or consolidation, in wh transaction, as a result of the
operation of such statute or stigs, the followingevents occur
simultaneously at the effective time of the transaction--

(A) All of the assets (other than thasistributed in the transaction) and
liabilities (except to the extestch liabilities are satisfied or
discharged in the transactionare nonrecourse liabilities to which
assets distributed in the transactaoe subject) of each member of one
or more combining units (each a tséror unit) become the assets and
liabilities of one or more membeo$ one other combining unit (the
transferee unit); and

(B) The combining entity oéach transferor unit ceases its separate legal
existence for all purposes; provided, however, that this requirement will
be satisfied even if, under applicakdev, after the effective time of the
transaction, the combining entity tbfe transferor unit (or its officers,
directors, or agents) may act or be acted against, or a member of the
transferee unit (or its officers, direcspior agents) may act or be acted
against in the name of the comibig entity of the transferor unit,
provided that such actions reldteassets or obligations of the
combining entity of the tragfieror unit that arose, or relate to activities
engaged in by such entity, prior teethaffective time of the transaction,
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and such actions are not inconsrg with the requirements of
paragraph (b)(1)(ii)(A) of this section.

Treas. Reg. § 1.368-2(b)(1)(iifhus, under these rules, the assets and liabilities of a pre-
merger corporation become the asseis liabilities of a post-merger surviving
corporation and the pre-merger corporatioaase their separate legal existence.

The government argues that regardtEsshether the acquiring corporation
becomes liable for the acquired corporation’s tax obligations, ingjudiarest owed on
any tax, interest netting is not a tax itself lather is a “tax attribute” and as a result does
not necessarily transf in a statutory merger. Tlgevernment further argues that
Congress has declined to inckuthterest netting in 1.R.C.381(a), which includes a list
of tax attributes that transfer in a statytorerger. While the government concedes that
the list is not exclusive, it nonethelesguss that Congress amended § 381 after the
enactment of 8 6621(d) and therefore has hgaleopportunity to list interest netting as
an attribute, thereby demonging an intent to exclude it from the attributes that transfer
following a merger.

Plaintiff argues that the government’s rata on 8 381 is not relevant. Plaintiff
argues that interest netting is not a tax attaluit rather is an element of the tax itself.
Specifically, plaintiff argues that interestgart of the tax and interest netting is a
calculation of tax overpaid amderpaid and not a separate a&tribute. In support,
plaintiff refers to I.R.C. 8 6601(e)(1), whighmovides that interest “shall be assessed,
collected, and paid in the sammanner as taxes.” Plaintdfgues that, if interest is

treated as a tax, then netting, which is singbalculation based ont@rest generated, is

20



also part of a tax. In response, the gowgent argues that 8 6601 is not controlling
because it is a collection prision and not a general statement regarding the status of
interest under the Code. Plaintiff disagresguing that 8 6601 prales definitions and
a general overview of how interest funcisowithin the Codeas evidenced by the
provision’s title: “Interest ominderpayment, nonpayment,eitensions of time for
payment, of tax.” 1.R.C. § 6601.

The court agrees with plaintiff and fiedhat 8 6601 is a general statement
regarding interest and is not limited to collections, as indicated by § 6601(a)’'s “General
rule,” which expressly refs to the Code, stating:

If any amount of tax imp&sl by this title (whetharequired to be shown on

a return, or to be paid by stamp or by some other method) is not paid on or

before the last date prescribed foypent, interest on such amount at the

underpayment rate established unskstion 6621 shall be paid for the
period from such last date the date paid.

I.R.C. § 6601(a) (emphasis added). Thus, thetagrees with plaintiff that tax interest,

including netting, is not a taattribute limited by § 381(d}.

1 Even if the court agreed that interest netting iax attribute, the fact that interest netting is
not included on the § 381 list is not deterniveabecause the legislative history on that
provision makes clear that thst was not intended to be exhaustive. Specifically, the
Conference Report states,

[t]he section is not intended to affebe carryover treatment of an item or tax
attribute not specified in the sectiontbe carryover treatment of items or tax
attributes in corporate traactions not described in subsection (a). No inference
is to be drawn from the enactment of thextion whether any item or tax attribute
may be utilized by a successor or a predecessor corporation under existing law.

S. Rep. No. 83-1622, at 4915 (1954) (Conf. Rephus, the government’s reliance on 8§ 381 is
misplaced.
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The court also finds that that the gawaent’s position regarding whether the
parties to a statutory merger become“dane taxpayer” for tax purposes is not
consistent with the few rulings by theSFRn the question of the tax liability of a
surviving corporation for #ntax of an acquired corporation following a merger. As
discussed below, whenever the IRS hasrdeteed sameness in situations involving
statutory mergers—as opposed to thoselinng consolidated groups—the IRS has
found that the acquired corporation is thenedaxpayer as the surviving corporation.
Thus, when the IRS considered employment taxes under the Federal Unemployment Tax
Act (“FUTA”), it concluded that “where a cporation is absorbed by another corporation
in a statutory merger or consolidation theuleant corporation should be regarded as the
same taxpayer and the same employer for Kl purposes.” Rev. Rul. 62-60, 1962-1
C.B. 186, 1962 WL 13492 at 1 (1962). Andar result was reached a ruling involving
excise taxes under 8 5705(a). In Rev. B6t125, the IRS held #t following a merger
the surviving corporation wasntitled to a refunevhen it removed ftlevant products
from the market. 1966-C.B. 342, 1966 WL 133 at 1 (1966). The IRS stated that the
surviving corporation “should beonsidered the ‘manufacturevithin the intent of [the
provision] since that corpatian is the successor to theanufacturing corporation and,
therefore, is entitled to file chai for credit or refund . . . .’Id. In a third ruling, the IRS
determined that an acquired corporationtome should be ingtled along with the
surviving corporation’s income in applyirrgnow-repealed provision. Rev. Rul. 72-356,
1972-2 C.B. 452, 197W/L 29559 at 1 (1972). Finally, in Rev. Rul. 80-144, the IRS

determined that the unused foreign tax creafitsn acquired corporation could transfer
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over to the surviving corporato 1980-23 I.R.B. 71980-1 C.B. 801980 WL 129701 at
1 (1980).

While none of these IRS rulings deal wititerest netting, they demonstrate that
the IRS has consistently tredtthe surviving agoration as the same taxpayer as the
acquired corporation following a mergerndér this view, interest netting by merged
corporations would be consistewith IRS revenue rulings to date. Indeed, as noted
above, the IRS has previously allowed WE&lsgo to use interest netting in situations
that are very similar to the ones at issueehdn 2010, the IRS permitted interest netting
under 8 6621(d) for three sitians involving plaintiff thatre nearly identical to the
three scenarios here. See supra noté&/bile the government contends that this
determination was made prior to Energy East] is therefore legally questionable, the
court has determined that Energy East isdedérminative of this case and therefore has
no reason to believe that the IRS bhanged its practice in the interim.

In fact, a review of several IRS inte@lrmemoranda prepared by individual IRS
attorneys, referred to as Chief CounadVice (“CCA”) and Field Service Advice
(“FSA”), demonstrates that interesttingg involving merged corporations was
authorized. While this guidance is moecedential, evewithin the agency? as in other
cases, the court here finds that the guidance in these memoranigéuilsitneetermining

the position of the IRS. See Rowan CodJrited States, 452 U.S. 247, 262 n.17 (1981)

12 As a result, it appears theame memoranda may conflict witkhers, apparently without
revoking the earlier guidance. #te court is merely treating trememoranda as informative of
the IRS’s approach to determining “same taxpaggtus, this does not affect the court’s
conclusion.
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(“Although these rulings have no precederfoate, . . . they arevidence . . . ."

(citations omitted)); Magma Reer, 101 Fed. CI. at 571-72.

In one FSA™ the IRS discussed whether the $ving corporation in a statutory
merger could net interest between the oagnpent of the acquired corporation and the
underpayment of the acquiring corporatidrhe FSA concluded that, as a result of the
merger, “[the acquiring corpation] assumed [the acquired corporation]’s liabilities,”
and therefore is entitled teet the overpayment againsta&n underpayment. |.R.S.
Field Serv. Advice Mem. 20021202Blar. 22, 2002)2002 WL 442928" The FSA
noted that “[i]t is important that [the @airing corporation] assume [the acquired
corporation]’s liabilities” andhat the former would not bentitled to net interest if the
latter continued to exist. Id. Of the tweemoranda in which the corporations were not
found to be the “same taxpayer,” both inval\sibsidiaries and pent corporations,

which, as the court found above witlspect to Energy East and Magma Power, are

factually distinct from the present cadeR.S. Chief Counsel Advice 201225011 (June
22,2012), 2012 WI2361303; I.R.S. ChieCounsel Advice 201222001 (June 1, 2012),

2012 WL 1961411° As a result, the court finds th&S guidance is consistent with the

13The memorandum refers to itsaf a CCA, but is titled as an FSA.

“ The FSA also discussed whether § 6621(d) appiieigght other scenaridbat are that are not
relevant to this case, finding that it appliedme other scenario, did napply in five, and was
unresolved in the remaining two.

15 As these memoranda were issued following Epné&ast, the governmentsal argued that they
demonstrated a reversal in the policy of tie$. in applying 8 6621(d). However, because the
court has concluded that thergorate structures are legaind factually distinct, no such
conclusion may be drawn.
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plaintiff's view that mergers are distinct froother consolidated goorate relationships
and that in the case of mergers, inséreetting is allowed because the merged
corporations are considered to be shene taxpayers for pwses of § 6621(d).

Finally, the court finds thdRS guidance under amalogous provision of the
Code is also consistent with the court'siclnision that an acquired corporation is the
“same taxpayer” as the surviving corporatiotlowing a statutory merger. Specifically,
plaintiff notes that I.R.C. 8 6402, which alle for offsetting tax underpayments with tax
overpayments by a taxpayer, has consisteérgited merged corporations as the “same
taxpayer” for purposes of thatc®n. Section 6402 provides:

In the case of any overpayment, the3lRwithin the applicable period of

limitations, may credit the amount sfich overpayment, including any

interest allowed thereon, against diapility in respectof an internal

revenue tax on the part of the persdro made the overpayment and shall,

subject to subsections (c), (d), (@hd (f) refund any balance to such

person.
I.R.C. § 6402(a). The government argues thigtprovision is narrower than § 6621(d)
in that it applies only to tax years that remapen and is purely sicretionary on the part
of the IRS'® However, in FSAs addressing the issthe IRS has consistently allowed
offsetting by the surviving corporation wittverpayments made by an acquired entity. In

addition, the IRS has recognized the siniiesi between § 640%d § 6621(d). In one

FSA, the IRS addressed a scenariwlvich a consolidated group with prior

16 Additionally, the government argues tha@492 does not by its terms expressly limit
offsetting to payments by the “same taxpdyeraking the IRS’s determinations about it
irrelevant for purposes of deciding this issi&hile the provision is ricexpressly limited as 8
6621(d) is, the court notes that they servesdmae remedial purpose of making taxpayers whole
and, as discussed above, are analogized to eaah &iiethis reason, the court finds that IRS
policies regarding the provaa provide additional supportrfthe court’s conclusion.
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overpayments was acquired by another obdated group with outstanding tax
liabilities, resulting in the parent and sosubsidiaries in thacquired group being
liquidated or otherwise ceagj to exist. |1.R.S. Fiel@erv. Advice Mem. 200027026
(July 7, 2000), 2000 WL306060. Noting that Congress intended for § 6402 to be
broadly construed, the FSA states tih&t acquired group’s oygayment could be
credited against the survivingayip’s liabilities. _Id. In thisonnection, the FSA briefly
discusses 8 6621(d), stating ttfa hypothetical at issuecked the specific facts to
address whether consolidated groups thatesekome, but not all, members are the “same
taxpayer” for purposes of that provisiomhe FSA then goes on to note that “the
legislative history of section @d.(d) indicates that the zeraenest rate applies in those
circumstances where the Service would rallynoffset if the underpayments and
overpayments were currently outstandingd’ (citing H.R. Rep. No. 105-599, at 257
(1998) (Conf. Rep.)).

d. Wells Fargo is Entitled to Net Irterest in Each of The Test Claims.

The court thus concludes that mergedporations are the “same taxpayer” for
purposes of § 6621(d) based on the undisppititiples of corporate law, as well as IRS
rules governing statutory mergers and dR&lance. Thus, for each of the three
scenarios presented in this casgerest netting will be allowed.

I Scenario One

Under this fact pattern, plaintiff proposisnet underpayment interest on First

Union’s 1999 income tax account againstrpagment interest on Old Wachovia’'s 1993

income tax account. Speciflbg plaintiff seeks to net iterest for the periods from
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March 15, 2000 to December 26, 2001 andnfitanuary 25, 2002 tdarch 15, 2004.
Thus, plaintiff seeks to net interest betweke pre-merger acquired corporation and the
pre-merger acquiring corporation. Contrary to the government’s contention, the court
finds that this scenario is not controlledbyergy East becausdgtscenario involves
interest netting in connectionitv merged corporations rathéran consolidated groups.
Old Wachovia merged with &t Union in 2001, and became one and the same with First
Union (now Wells Fargo) on the datetb&t merger, after which the surviving
corporation shared the past of both Htquired and acquiring corporations.
Accordingly, based on the authorities disegsabove, the courtfils that Old Wachovia
and First Union became the “sartaxpayer” by operation oflaand thus interest netting
is allowed.
. ScenarioTwo

Under this fact pattern, plaintiff seeksnet underpayment interest on First
Union’s 1999 income tax account againstrpagment interest on First Union’s 1993
Income tax account, representing a pre-meageguiring corporatin and the post-merger
surviving corporation. Specifically, pldiff seeks to net interest on the periods from
January 25, 2002 to March 15, 2002. Fer$hme reasons as the court has discussed
above, the fact that the derpayment may have arisen from income generated by
corporations that merged inkorst Union after 1993 is irlevant. Following the merger,
those corporations became one with Firstddni The court therefore finds that interest
netting is allowed in this scenario.

ii. Scenario Three
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Under this fact pattern, plaintiff seekesnet underpayment interest on First
Union’s 1999 income tax account againstrpagment interest on CoreStates’s 1992
income tax account, representing a pre-reeegquired corporation and a post-merger
surviving corporation. Specifically, pldiff seeks to net interest on the period from
March 15, 2000 to March 15, 2002. Basedthe same reasoning discussed above, the
court finds that the entitiesebame the “same taxpayer” bgeration of law through the
statutory merger and thus the court firllgt interest netting is allowed.

IV. CONCLUSION

For the reasons set forth above, plaintiffistion for partiasummary judgment is
GRANTED and the government’s cross-naotifor partial summary judgment is
DENIED. The parties shall file a joint statteport detailing next steps for this litigation
by July 16, 2014

IT IS SO ORDERED.

s/Nancy B. Firestone

NANCY B. FIRESTONE
Judge
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