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OPINION

DAMICH , Judge:

This is apre-awardbid protest brought by Plaintifthe Electronic OfRamp, Inc.
(“EOR”). The dispute centers on whethe®R timely submittedthe proposait hadpreparedn
response to a solicitation issued by the Deéelntelligence Agency (“DIA”).The soliciation
requiredeach offeror to delivean electronic copy of its proposal by email and a paper leppy
handdelivery. An hour before the submission deadliB®R submittedts proposal to DIA via
emailand it dispatched a courier to haseliverthe papeproposal to DIA’s office, which is

! This opinion originally was issued under seaMarch 28 2012, pending a determination
betweerthe parties whether to propose redactions of competition-sensitiveigpaioprconfidential, or
otherwise protected informatio.he parties have advised the Court that they have no redactions to
propose.
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located on a military basd=OR’s courier arrived at the military base before the submission
deadline, but the base’s security officers would not permit him to enter. EOR edriteet

Contract Specialist, who told EOR that she would send someone to pick up the proposal. Due to
a miscommunication about where the courier was waiting, the courier did novéurn o

possessionf the paper copy of the proposgalthe Contracting Officer (“CO")intil after the

deadline passedBecatse she did not have the paper copy before the deadline, thejetad

EOR'’s proposal as late.

EOR recognizes thakeadlines in satitations generally must be met. Neverthelass,
relies on the “Government Control” exception in the Federal Acquisition RezngatFAR”),
which provides that an otherwise late proposal magosidered if it was “received at the
Government installain designated for receipt of proposals” and was “under the Government’s
control” prior to the submission deadlinEOR also argues that, because DIA received a copy of
the proposal via email before the submission deadline, DIA should have waived the Vatgy deli
of the paper copy of the proposal as a “minor informality.” Plaintiff requestSdbd to
reinstate its proposal for consideration for award.

In light of the exceptions provided by the FAR and the common law government
misdirection exceptiorecognized by the Court of Federal Claims (“CFC”), this Cagrees
with EORthatDIA improperly rejectedPlaintiff's proposal as lateEOR properly and timely
submitted a complete copy of its propogalemail The other copies of EOR’s proposal
arrived at the base prior to the submission deadline, but EOR'’s courier unexpectedlybias una
to proceed past security. Becald@ acknowledgedhat the couriewas presetatits facilities
and ittimely received theemailed proposal, EOR hastabliskedthat itsproposal waseceived
and under government control and that DIA should have considered the proposal as timely
submitted. Even if the proposabsnot under government control, the Court would find that the
late delivery should have bevaived as a minor informality becaus@R did not gain a
competitive advantage through late submission and no unfairness will result frooecainn
of the proposal. In rejecting the proposal as late, the CO focused solely on the délilier
paper copy andhefailed to consider the other relevant facts. Therefore, the Court finds that the
CO'’s decision was contrary to law and EORrstest issustained

l. Background

EOR is a Native American Indian, Servibesabled Veteran Owned, and Certifisthall
Disadvantaged Business that provides a variety of products and sentlee®&partment of
Defense andniformed military branches of the Government.

OnJuly 12, 2011, DIA releasdtie Request for Proposals (“RFP”) fthre Solutions for
Intelligence Analysis Il Procurement (SIA Il “Procuremenrit”pfter amending the RFP and
including responses to questions, DIA issued the RFP for final release on September 3, 2011.
AdministrativeRecord (“AR”) 333, 409.The Procurement was for a contractorgmvide DIA
missions with intelligence analysis support and related servicesas anmdefinite
delivery/indefinite quantity (“IDIQ”) contractthat specified that DIA would ordarminimum of

2 RFP No. HHM402-11-R-0114. The SIA Il solicitation was a negotiated sdianit
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$3,0000f servicesand a maximum of $5.6 billioof servics. AR 172.EORwas 1 of 30
contractors thaprepared a proposal to submit in response to this EBAR 2123.

The RFP called for the delivery pfoposalsn several formatand through twalelivery
methods by September 12, 2011 at 11:00 dtmequired an electronic version to belidered
by email. It alsorequired botha papewersionand awtherelectronicversion on compact disc
(“CD”) to be handielivered to the Defense Intelligence Analysis CentetA@) on Joint Base
AnacostiaBolling (*JBAB” or “Base”).® The delivery location was specified as “Virginia
Contracting Activity, Attn: Allison Richards/Jennifer Sylvestre, 200 M#idBlvd, Bldg 6000,
Bolling Air Force Base, Washington DC 20340-5100.” AR 38BAB is a secure military
facility, and entry to the base is restricted. Persons holding a valid militawhibh is called a
Controlled Access Card (“CACJnay enter th®ase. “NoRCAC holders, visitors, guests, and
vendors” may enter the Base, but they “require a sponsor for access onto tlaiomstaDef.’s
Mot. J.AR at 4;Visitor Information Joint Base Anacostia-Bolling,
http://www.cnic.navy.mil/JBAB/InstallationGuide/Visitorinformation/index. hifast visited
Mar. 26, 2012).

The parties agree on the basic facts in this.c&sethe morning of September 12, 2011,
EOR attempted to deliver its proposal to DIA in accordance with the RERppRoximately
10:00 a.m., EOR sent, and DIA received, an electronic copy of EOR’s prepsalail
(“emailed proposal” or “emailed copy”)AR 2300. At 10:09 a.mEOR also emailed Jennifer
Sylvestre, the&ontractingOfficer, and Allison Richards, the Contract Speciatisietthent
know that EOR had dispatched its courier with a lcagg/and CD opy of the proposal AR
2203.

At 10:25 a.m.EOR'’s courier, retired USAF Staff Sargent David Hegatgved at
JBAB and wadlirected to the Air Force Visittar Center. At the Visitor's Center, Mr. Hegarty
told the security officethat he was ther® deliver EOR’s propsal to the DIAC, identified the
CO as his point of contact, showed a copy of the RIrB,presented an expired military. IBee
AR 2252. The security officetold Mr. Hegarty that he could not enter unless somé&one
DIA gave him permissianThe secuty officer was unable to contactdlCO, so he gave Mr.
Hegarty a date and time stamped note indicating that Mr. Hegarty was ptabentisitor’s
center at 10:45 a.m. AR 2208-1Mr. Hegartycontinued tovait at theVisitor's Center while
representatives of EOR attempted to contést Sylvestre and Ms. Richards.

At 10:49 a.m., EOR sent amail toMs. Sylvestre and Ms. Richardtating that EOR’s
courier was'at theVisitor's Centet and thatthe guardsvould not permit theourier“to enter
the base’inless someone from ti&O's office “will come and say that it is ok for [the courier]
to go to fhe DIAC].” AR 2204. At 10:56 a.mEOR was able to read¥is. Richards by phone.
EOR informedher that its courier was at thasitor’'s Center and needed assistanbks.
Richardstold EOR tohave its couriecontinuewaiting where he wasntil shecould send

% Bolling Air Force Base recently was renamed to be Joint Base AnaBaodiilag. The RFP
uses the old name, Bolling Air Force Base, as does Plaintiff in its briefs.

* The Court notes that both Ms. Sylvestre and Ms. Richards were designated as personal
recipients of proposals in the RFP.



someone down to pick up the proposal, and she stated that she would be sendiadtdwn
representative to pick up the “stragglers.” AR 228@parently, there was a miscamnication
between EOR anhblls. Richards. Ms. Richards understood “visitor's center” to mean the
visitor’s lobby of the DIAC building, as opposed to the Air Force Visitor's Centeatédcat the
perimeter of the base. AR 2256, 230@s. Richardssent someone to the DIAC lobby, but the
person did not find EOR’s courier there. AR 2300.

Meanwhile,Mr. Hegarty continued to wait at the Air Force Visitor's Cent&tsome
point, Mr. Hegarty left the Visitor's Center amtsteadwaited in the parking lot in his personal
truck. At 12:04 p.m.EOR calledMs. Richardsand told her that Mr. Hegarty still was waiting
for someone to pick up the proposal. AR 2300. At 12:22 p.m., EOR sent an email with the same
information. At around 12:30 p.m., DIA personnel were sent to the Air Force Visiten®Cto
meet Mr. Hegarty. DIA personnefinally reachedMr. Hegarty atl2:55 p.m., nearly two hours
after the proposals were duat the time, Mr. Hegarty was waiting in his personal vehicle with
the proposal. AR 2299.

On September 16, 201hetCO informedEORthat its proposal was late and would not
be considered for awatiecauséa complete and responsive proposal was required to be
delivered via email [] and a hard copy deliveréd the DIAC” and “[EOR’s] hard copy proposal
was not delivezdto the DIAC . .. by 11:00 A.M. ...” AR 225EORs presidenexchanged
several emails with the CO thagscribed the events surrounding the delivery. AR 225a6-@7.
asked the CO to reconsider because the proposal was received at JBAB prioulonikeisn
deadline. AR 2217, 2220. On September 21, 2011, the CO reaffirmed her original decision, but
she alsaequested a copy of the ID that Mr. Hegarty used to access the base. AR 2Z3BF63
produced a copiir. Hegarty’s CAC cargwhich showed tatit had expired 7 months earlier.
AR 2270. EORalsoasserted that its proposdlould have been accepted because it was received
and under the government’s control prior to the submission deadline. AR Qa68eptember
27, 2011, the CO responded “The Government's decision of Septenib@014 still stands.”
AR 2271.

On October 7, 201 Plaintiff filed a protest with the &ernment Accountability fice
(“GAQO”). On December 15, 201RJaintiff withdrew the GAO complaint. On January 11,
2012, Plaintiff filed a complaint with this Court and a Motion for a Preliminary Itijomnc That
same day, the Court held a status conference with the parties. The Governmentlyoluntar
agreed to hold off on considering the proposals until March 31, 2012, and the parties agreed to
an expedited briefing schedule on the merits

After the Government filed the administrative record, each party filedti@mfor
judgment on the administrativecord. Briefing concluded on February 13, 2012.

[l Standard of Review

This Court’s bid protest jurisdiction is provided by the Tucker Act. 28 U.S.C. § 1491(b)
(2006). The Tucker Act provides that, in a bid protest action, coewvtewan agency’s
procurement actions under the standards set forth in the Administrative ProdsciufésPA”),
5U.S.C. § 706 (2006). 28 U.S.C. 8§ 1491 (b)¢&elmpresa Construzioni Geom. Domenico



Garufi v. United Statef238 F.3d 1324, 1332 (Fed. Cir. 2001). Under the APA, the court
determines, based on a review of the record, whether the agency’s decisibitraryar
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. §
706(2)(A).

Under the APA standard adopted by the Federal Cjraniagency’s procurement
decision may be set asidg1f) the decision lacked a rational basig2rthe agency violated a
procurement regulation or procedutenpresa 238 F.3d at 1332-33. Whewaluatingwvhether
anagencys decisionlacks a rational basighe court mustletermine “whether the contracting
agency provided a coherent and reasonable explanation of its exercise abdiscretiom Res.
Mgmt., Inc. v. United StateS64 F.3d 1374, 1381 (Fed. Cir. 2009) (quotmgresa 238 F.3d at
1333). When a protestor asserts that the procurement involved a violation of regulation or
procedure, the agency’s decision should be set aside if the protestofsishalear and
prejudicial violation of applicable statutes or regulationsmipresa 238 F.3d at 1332-33
(quotation omitted). A court should set aside an agency'’s decision if the agenagldatled
to consider an important aspect of the problem, offered an explanation for iteréuairuns
counter to thevidence before the agency,tbe decision is so implausible thacould not be
ascribed to a difference in view or the product of agency expertid&."Aircraft Indus., Inc. v.
United States586 F.3d 1372, 1375 (Fed. Cir. 2009) (quotitmtor Vehicle Mfrs. Ass’n v. State
Farm Mut. Auto. Ins. Cp463 U.S. 29, 43 (1983)).

If the court determines that the agency’s action lacked a rational basis contiasy to
law, “then it proceeds to determine, as a factual matter, if the bid protestgrrejudiced by that
conduct.” Bannum, Inc. v. United State®04 F.3d 1346, 1351 (Fed. Cir. 2005). To establish
prejudice,in a preaward bid protest, the protestor must demonstrate atfnoal competitive
injury which can be addressed by judicial relie?Weeks Marine, Inc. v. United Staté3b F.3d
1352, 1362 (Fed. Cir. 2009).

If a court determines that the plaintiff is prejudiced by the agency@madthie court then
addresses whether injunctive relief is warranted. For injunctive reliedgditian todetermining
the plaintiff’s succason the merits, the court weighs the plaintiff's irreparable hathe court
withholdssuchrelief, the balance of hardships to the respective parties, and the publid interes
granting injunctive relief.Centech Goup, Inc. v. United State§54 F.3d 1029, 1037 (Fed. Cir.
2009).

Where the parties have filed crasstions for judgment on the administrative record, as
here, Rule 52.1 of the Rules of the United States Court of Federal Claims (“R@B@tes a
procedure for parties to seek the equivalent of an expedited trial on a “papér afoaring
factfinding by the trial court."Bannum404 F.3dat 1356. Unlike summary judgment
standards, genuine issues of material fact do not preclude a judgment on the adivenistr
record. See idat 135556. Questions of fact are resolved by reference to the administrative
record. Id. at 1356.

1. Discussion



Negotiated procurements, like the one at issue in this case, are governedlbyd? éne
FAR. Under the FAR, a proposal received afterttme set for receipt of proposals generally
will be considered late and ineligible for an awétek “late proposal rule’) FAR § 15.208(b).
It is the offeror’s responsibility to ensure that its proposal is properly dedivter“the
Government officelesignated in the solicitation by the time specified in the solicitation.” FAR §
15.208(a). The reason late proposals cannot be consfdei@daward is because “[t]here are
inherent competitive advantages to submitting a proposal after all othesadiequired to do
S0, such aaccess to posteadlinenews andnarket informatiorthat could result in last minute
changes to the proposall’abatt Food $rv., Inc. v. United State$77 F.3d 1375, 1381 (Fed.
Cir. 2009).

Although submission deadliagypically are strictly enforced, the lapgoposal rule is not
a draconian provisiorand the FAR provides several explicit exceptisgch permit
consideration o&n otherwise late proposalUnder the Government Control exception, a “late”
proposaimay considered if “it is received before award is made, the contracting officer
determines that accepting the late proposal would not unduly delay the acquistion; & was
received at the Government installation designated for receipt of proposalssanddeathe
Government's control prior to the time set for receipt of proposals.” § 15.208{b&ib)ilarly,
while offerors generally must comply with all the requirements set fortreiadhcitation, the
FAR permits “[tlhe Government [to] waive informalities and minor irregularitiesap@sals
received.” FAR 8§52.2151(f)(3).

EOR advances two basic argumeéiotswhy DIA should consider its proposal for an
award. EOR argues that its proposal was timely submitted because the prn@sosatived at
theJBAB and was under the government’s control prior to the submission deadlineal&DR
argues that, because DIA received an electronic copy of the proposal via enraitiefo
submission deadline, DIA should have waived the late delivery of the paper copy afgbsgbr
as a “minor informality.”

A. The Emailed Copy ofEOR’s Proposal

The prior timely submission of the emailed copy of its proposal plays a majan role
EOR'’s argument.The Governmentinimizes the importance tiis copybecause it is not
identical to the paper copyd the RFP specifically providéisat the paper copy will control if
there are any differences. Def.’s Mot. J. AR at 24. Therefore, as a thresli@d tha Court
addresses the impact on EOR’s argument of the Government’s contention that tlwopajoé
the proposal is not identical to the emailed copy.

It is the offeror’s responsibility to ensure that its proposal is responsive tmarmiant

® The FAR provides 3 other exceptions that permit consideration of an ctbédaté proposal,
which are: (1) an electronic proposal was transmitted and receivedtaotian 5:00 p.m. one working
day prior to the date specified for receipt of propos@#R 8§ 15.208(b)(1)(i)); (2) “it was the only
proposal received” (FAR 8 15.208(b)(1)(iii)); (3) “an emergency or unantsdpevent interrupts normal
Government processes so that proposals cannot be received at the Goveffitaatesinated for
recept of proposals by the exact time specified in the solicitation” (FAR 8§ 1&1P08
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with the terms of the solicitation. In this case, DIA’s RFP specified the forrdatamsmission
methods for proposals. DIA required each offeror to divide its proposal into 6 differentegplum
and for all 6 volumes, DIA required each offeror to submit “1 OriginAlritten Version[;] 1
Original — ElectronicVersion (E-mail).” AR 383. For 5 of the volumes, it also required
submission of “1 Original — Electronic Version (CD ROM)[;] 4 copies — Writtenimers AR

383. To resolve any discrepancies between the different versions of the proposgis\idAad
that“In the case of a conflict between the electronic and the hard copy, the harditdyey w
considered the correct version.” AR 382. DIA required each offeror to submit its prbposal
hand-delivering the paper version, paper copies, and CD version to the DIAC and Inygesmai
electronic version to th€O's and the ©ntractSpecialist’'s email addresses. AR 383.

Pursuant to the terms of the RFP, EOR submitted its proposal by email and it also
submitted paper and CD copies by haedivery. Because the RFP expressly provided for
resolution of conflicts between electronic and paper versions, the submissionroigliffe
electronic and paper versions, by itself, cannot be disqualifying. Therejosapmitting non-
identicalcopies of its proposal, EOR did not violate any terms of the RFP. Furthermore, an
inspection of the twaopiesshows that the #ferences arose because EOR made modifications
to the emailed copy of the proposal after it had printed the paper copy. In motlkyiegailed
copy, EOR acted in good faith because it submitted the emailed copy before thesgubmis
deadline.

The main difference between the emailed proposal and the paper proposal is that, in the
emailed proposal, EOR corrected some typographical errors, madssathadjustments to the
formatting, rearranged a few pages, and added in a few pages of informatiorarfpleg extra
words were removed from headings, AR B3-155859 (in a section about subcontractor
USGC, the paper copy heading was “USGC Participation” and the emailed copyghwadi
“Small Business Participation”), paragraph headings were adde@5Af5, 1570-71, missing
contact information was added, AR 639, 1441-42, “168,000,000,000” was changed to
“168,000,000", AR 763, 1559, and “$5.600,000,000” was changed to “$5.6 Billion” in several
places, AR 747, 1547, AR 750, 1550, AR 762-63, 1558-59. The most significant change appears
to be that several pages that appear in the emailed proposal were left out of tipequaysad
(emailed proposal is 773 pages, hard copy is 763). These additional pages do not change the
terms of the proposal, but rather add a few pieces of information to severakkotiens.

Compare AR 1434-90 (paper proposal lists description of past performance under 8 different
contracts) with AR 6882 (emaied proposahdds past performance for 8 @ntract); compare
AR 1541-65 (paper proposal describes B subcontractoras small bhsinesseswith AR 756
(emaled proposal describedl a 6as small businesgegompare AR 1566-79 (at the end of the
small business section, paper proposal contains profiles for 7 team memberdR w2 A&7
(emailed proposal has profiles for 5 team rbhems and profiles appear scattered throughout the
section).

The comparison of the two proposals shows that EOR was not adjusting the terms of its
paper proposal based on new information or changing market conditiotisaéihdid not make
any changeto the paper proposal after it submitted a copy of its proposal via email. Inktead, t
record shows that EOR made modifications to its emailed proposal and it did not &temp
update the paper proposal to reflect the changes. The Court finds thamittieg different



versions of its proposal, EOR acted in accoodawith the terms of the RFP. It also finds that
EOR timely submitted its proposal by email. The Court now turns to EOR’s getivtre
paper and CD copies of its proposal.

B. Was EOR'’s Paper Proposal Late or Does it Qualify for an Exceptiorto the
General Rule?

As a general rule, it is the offeror’s responsibility to submit its proposas $o reach the
“the Government office designated in the solicitation by the time speaifigesolicitation”
FAR § 15.208(a). Any proposal that is “received at the designated Governmenaéitficthe
exact time specified for receipt of proposals is ‘late’ and will not be carside . .” FAR 8§
15.208(b). The FAR provides that an offeror may submit a propodaigliany transmission
method authorized by the solicitation (i.e., regular mail, electronic commetfeesonile).. . .”
FAR § 15.208(a).

In this case, EOR timely submitted a complete copy of its proposal via emaiuasd
by the RFP. The issue is whether EOR timely submitted the paper and CD cofsgsajaosal.
EOR concedes that its paper proposal did not reach the DIAC building, which is the gaxternme
office designated for delivery in the RFP, until after thiersission deadline. Pl.’s Mal. ARat
5. EOR asserts, howevehat it qualifies for th&sovernment Control exception, which
essentiallyprovides that a “late” proposal mag considered if “it was received at the
Government installation designated for receipt of proposals and was under thenGanéy
control prior to the time set for receipt of proposalBAR § 15.208(b)(1(i). EOR asserts, and
the Government does not digp, that JBAB is the relevant government installaidn. support
of its argument that the exception applies, EOR points to severalifa@sailed proposal was
submitted prior to the deadline, the security officer’s tstaamped note proves EOR'swrier
was at JBAB prior to the deadline, and its proposal was ubides control prior to the deadline
becausé/s. Richardsstated she would send someone to meet the coliés.Mot. J. ARat1,
3-4.

The Government argues that a proposal is not under government control until the offeror
relinquishes control over the proposal by permanently transferring control tovbement.
The Government argues that while E©Bouriermay have been at the Base’s Visitor's Center
prior to the submission deadline, he did not relinquish control of the proposal to the Government
until after the deadline had passed. The Government cites to several CFC and GRidsleci
that it contends support its interpretation of government cohtrol.

® FAR § 15.208 does not explicitly define the terms “designated office” andrfyneat
installation.” Other CFC judges that have considered the terms have fatrfidasgnated office”
means the particular location designated for the receipt of bids inlitieaton and “government
installation” means the entire government facility in which the “desigratece” is located.Shirlington
Limousine & Trans., Inc. v. United Stat&§ Fed. Cl. 157, 172 (2008eeCal. Marine Cleaning v.
United States42 Fed. Cl. 281, 298 (1998) (interpreting a different, but identically worded, FAR
provision). The Court agrees with these definitions and adopts them.

"These decisianare discussethfra.



To determine whether ¢hGovernment Control exception applies, the Court first looks to
the plain language of the regulatiobockheed Corp. v. Widnall13 F.3d 1225, 1227 (Fed. Cir.
1997) 6tating thatto interpret a regulation we must look at its plain language and cotiseder
terms in accordance with their common meanindhe exception applies if a proposal (1) “is
received before award is made,” (2) “the contracting officer determines that agdéptiate
proposal would not unduly delay the acquisition(J) “it was received at the Government
installation designated for receipt of proposals,” and (4) “was under the Goveis\a@trol
prior to the time set for receipt of proposals.” § 15.208(b)(1). It is undisputed that clixeae
EOR'’s proposal before an awlavas made The CO did not consider the delay issue because
she concluded on other grounds that the proposal was late. Hothev€gntract Specialistas
willing to send someone to pick up the “stragglers,” indicatingdlaief delay would not be
problematicfor DIA. TheCourt observes that DIA received 28 other propdsalsich would
take a significant amount of time evaluate.The Court finds that the short delay in receiving
EOR'’s proposal would not have unduly delayed the acquisition.

There is no question that EOR’s emailed proposal was submitted prior to the deadline.
The issues here are whether prior to the deadline EOR’s paper proposal wasdratéhe
Government installation” and was “under the Government’s control.”

1. EOR’s Paper Proposal WasReceived at the Government Installation
Designated for Receipt Prior to the Deadline

Although the FAR does nepecifically define what it means for a proposal to have been
“received at the Government installation,” becauskstinguishes between “received” and
“control,” it follows that a proposal may be “received” without being under government
“control.”® The FAR also specifies the typéevidence that can be sufficient to prove when a
proposal has been received: “[a]ctape evidence to establish the time of receipt at the
Government installation includes the time/date stamp of that installation on the proposal
wrapper, other documentary evidence of receipt maintained by the installatiwal @stimony
or statementef Government personnel.” FAR 8§ 15.208(c). The acceptable evidence provision
indicates that a proposal can be considered received gdvtbennent installationin several
differentcircumstances; a proposal could be receivadjovernment agent stamps the proposal,
if a courierand the proposareloggedin at the installationor if a courier is given permission
by a guard or front desk to enter the installation to deliver the profosal.

The Court concludes that a proposal can be received at the government installation when
an offeror’s courier logs in with a security guard or front desk and proffergroposal for

& Although 30 offerors prepared proposals, DIA concluded that 2 proposals, indi@R'g,
were submitted untimely.

° Although some CFC judges have found that a proposal is not received at thrergmter
installation until theofferor permanently transfers control of the proposal to the governseeastle
Rose v. United State89 Fed. Cl. 517, 527 (2011), that interpretation conflates the two prongs of the
exception and effectively reads the phrase “under the GovernmentisIt out of the regulation.

°This is a hypothetical and naxclusive list.
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delivery. This interpretation is consistent with the ordinary definition of the werive’,

which can mean botho takepossessn or deliveryof” and “to admit or accept in some

character or capacityamong other definitions. Webster's Third New Int’| Dictionary 1894 (3d
ed. 2002). In reaching this conclusion, the Court recognizes that determining when al goposa
received $ a fact specific inquiry that depends on the instructions contained in the solicitat

and the nature of the agency’s facilities.

In this case, it is uncontested that EOR’s courier and its paper proposal wene grese
the Base’s Visitor's Centerripr to the submission deadline. EOR’s courier identified himself to
the security guard and stated that he was there to deliver the proposal. urig geard gave
the courier a note documenting his presence before the submission deadline. The courier
anticipated receiving permission to enter the Base and he waited while tierade several
phone calls to the CO’s office in attempt to notify the CO that the courier was there.

Although the guard was unabledontactthe CO, an EOR officer spoke with Ms. Richards, the
Contract Specialisgeveral minutes before the submission deadline. Ms. Richards
acknowledged that EOR’s proposal was at the JBAB, although there was some conftgsion as
exactly wherdhe courierwas and she said that she would send someone to meet him. AR 2300.
The Court finds that the evidence establishes that EOR’s proposal was retéeed a

government installation prior to the submission deadline. Although EOR’s paper propssal wa
received pior to the submission deadline, it will not qualify for the exception unless it alkso wa
“under the Government’s control.”

2. EOR’s Paper Proposal Was Under the Government’s Control Prior to
the Deadline

The FAR does not provide any guidance ashat t means for a proposal to be “under
the Government’s contrdl.In the absence of regulatory guidanite Courtrelies on the
underlying principles of the late proposal rule, which are fairness and thevpteseof
competition. Seelabatt Food Sery577 F.3d at 1381. An offeror should not receive an
advantage by late submission, such as by having access to post-deadline mficomaving
more time to prepare its propos&dl. And similarly, an offeror should not be put at a
disadvantage becse it timely submitted a proposal. Further, the late proposal rule should be
simple and easy to apply to promote uniform application and avoid confusion. The purpose of
the lateness rule is to “alleviate[] confusion, ensure[] equal treatment dfeathrs, and
prevent[] one offeror from obtaining [the] competitive advantage thgtaoerue’™ from the late
submission of an offerArgencord Mach. & Equip., Inc. v. United Staté8 Fed. Cl. 167, 173
(2005) (quoting®MTech, Inc.B-291082, 2002 CPD | 17&; 2(Comp. Gen. Oct. 11, 2002)
seePl.’s Mot.J. ARat 5.

Extra time to submit a proposal is seen as an inherent benefit to an o@eiam. Tech.,
Inc. v. United States- Fed.Cl. --, 2011 WL 6370029, *13 (Fed. Cl. Dec. 1, 2011) (stating that
“had the Army accepted plaintgflate submissions, the Army would have given plaintiff an
unfair competitive advantage by bestowing a beneaddditional time to submit a complete
proposal—exclusively on plaintiff). Offerorsoftenvalue those last fewdurs, or even minutes,
in working on their proposals. As the Government's reply explains, “an offeror wikerdeats
hardcopy proposal late . . . has more time to prepare its final offer than the othersoffe
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Def.’s Reply at 7.EOR, no doubt, would have valued additional time to complete its proposal as
EOR'’s president states in an email that some of its personnel was “wallkitay and night
before the proposal submission.” AR 2212.

The FAR recognizes, however, that in certain situations, late submissiloer rehefits
the offeror nor prejudices other offerors, angravides for several explicit exceptions to the late
rule. In addition, consistent with the purpose of the late proposal rule, both the CFC and GAO
have recognized a “common law” exception to the rule. A late proposal may be cashider
“government misdirection or mishandling” was thaf@mount cause” of the delay and
consideration of the proposal would not compromise the competitive praegsdHosp. Klean
of Texa, Inc. v. United State§5 Fed. Cl. 618 (20055LJUCAR, LLCB-401148, 2009 CPD
124 (Comp. Gen. June 8, 200&e generallyCibinic, Nash & Yukins, Formation of
Government Contracts, at 764-66 (4th ed. 2011). In dwrlatv reflects that in some
circumstances it is more faithful to the preservatid competition to consider a late proposal
than it is to reject it.

Consistent with theurpose of the late proposal rule, the Court conslukle a proposal
is under the government’s control when the offeror relinquishes control over the propbsal suc
that it no longer can modify the proposal. Stated otherwise, a proposal is under goiernm
control if the government has sufficient control over the proposal that it can prevent pos
deadline modifications. When an offeror permanently transfers physicalsgass of a
proposal to the government, there is little question that the proposal is under the gotiernme
control. The Courts finds, however, thatem an offeror timely submitsne complete proposal
in accordance with the terms of the RBtR retains physical possession of another adyilie
proposal, the proposal can be under the government’s contreltirely delivered copy can
ensure that the offeror does not take advantage of any post-deadline informdtcmesa not
take extra time to complete its propos@lhere the government already has one complete copy
of a proposal, if the offeror modified the other copies, that modification would appeaafr
comparison of the two proposals.

As previously mentioned, the Government arguesthigahgencynust have physical
possession of a proposal before the proposal is under its cofti@IGovernment cites to
severaldecisions that it claims aemnalogous to this casét the outset, the Court notes that the
cases the Government cites are bothioking and not quite on poinSpecifically, unlike in
this case, the offerors in the cited cadiglsnot timely submit copy of tieir proposals via
another transmission method.

The Government argues that@astleRose v. United State89 Fed. Cl. 517, 526-27
(2011), the CFC stated that a proposal is not under the government’s control until thre offer
permanently transfers possessudrihe proposal to the governmertlthough the case does
have language to that effect, that language appears to be dicta. The main lesgase tvas
the failure of the plaintiff to prove that its courgrived in the lobby of the building designated
for delivery prior to the deadline. The CFC found that “Notwithstanding whether thercoad
to physically turn over [the] proposal to the government by [the deadline] or meaely the
lobby [], CastleRose hasdiled to establish the single fact crucial to its succetfgsrcase-that
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its courier arrived in the lobby on timeld. at 525. Altogether missing from the case was the
fact of a timely prior electronic submission of a proposal provided for by the RFP.

In ALJUCAR the GAO determined that a proposal properly was rejected as late. In that
case, the offeror's agent’s arrived at the security ggteral minutebefore the submission
deadline but was not permitted to@ntB-401148.The offerorthen contacted the contracting
officer, who then serdomeondo retrieve the proposal. Tlagencypicked up the proposéiom
the offerorat the gate, but not until the deadline already had passed. The GAO found that the
proposal was late because theFRstated that “the offeror should anticipate it taking up to an
hour to complete the required security screening for proposal submissions, [butiéséep]
arrived on the base only 8 minutes before closind."at *2. In this case, DIA’s RFP contained
no instructions warning of delay and EOR arrived on the base 35 minutes before diésiag.
important, there is not mention of a timely prior electronic submission provided foe lRAP.

The government also cites lmmediate Systems Resources, 1B€292856, 2003 CPD 1
227 (Comp. Gen. Dec. 9, 2003rhat case involves the submission of a best and final offer
(“BAFQ”), where the offeror had already submitted an initial proposalefal minutes before
the submission deadline, the offeror’s president arrived at the installatiocoi#tygguard station
and had the security guard log-in and datanp theBAFO. The offeror then took back the
proposal and proceeded to deliver it to the contract specialist vioas ilivered 14 minutes
after the deadline. The GAO found that, even ifBA¢&O was properly logged in by the
security guard prior to the deadliribe proposal was late becatfibe offeror’s] president
retained control of the proposal after the guard signed for the package, becauseadciet fnet
the guard) delivered the proposal to the contracting specialist [in the buildidght *3. But,
the contracting officedid not disqualify the offeror from competition, and instead considered the
timely receivednitial offer asthe offeror'sBAFO. Id.

Finally, the Government asserts thaS. Aerospace, IncB-403464, 2010 CPD 1 228t
*8 (Comp. Gen. Oct. 6, 20)0shows that government control requires physical possession. In
that casethe GAO did indeed find that a proposal was not under government control until the
offeror relinquished custody of the proposal,, Isignificantly,it noted that the physical control
requirement wa%n obvious necessity in order to preclude any potential that an offeror could
alter, revise, or otherwise modify its proposal after other offerors’ congpptoposals have
been submitted.d.

The cases cited ke Government do not require this Court to ignore the purpose of the
government control requirement and to adhere woodenly to a physical possessispdestl|y
in the circumstances of this case where theggtimely prior electronic version of the proposal,
as provided for in the RFPThe Court concludes that the proper focus of its inquiry, tken,
whether thegovernment has control over the proposal such that the offeror laddihoto
modify the proposal and not merely whether the offeror retains physical giossesthe
proposal.

In this case, the Court finds that EOR’s paper proposal was under government control

Although EOR’s courier retained physical possession and control over EOR’s papesgbr
EOR already had submitted a complete copy of its proposal electronichltysubmission of
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the proposal by email was not only an authorized method of submission, it was a required
method. Because the CO had a complete version of the proposal, adgamtisie changes to
the paper proposal would be readitectible, and therefore, Dldad the ability to prevent
EOR from modifying the paper proposal. While the proposals are not identical, aseliscus
above, the differences arose because EOR made clerical adjustments to the enyadédscop
proposal after it printed the paper proposal artdoecause EOR was making fasinute or
postdeadlineadjustents tathe terms of its paper proposdlherefore, this is not a case where
“the offeror is merely present at the facility before the deadline expirtestill has the ability to
manipulatelte proposal . . ..” Def.'s Reply at 5.

Additionally, not only was EOR’s courier present at the facility, but prior to the
submission deadline tl@ontract Specialighstructed the courier to wait where he was while she
sent someone to pick up the proposal. There was a miscommunication, howewdb|And
representative wasent to the wrong place. Meanwhile, EOR was under the impression that a
DIA representativevas on her way. EOR'’s courier had possession of the paper copy of the
proposal, but he was expecting to hand it over t®ilAes agent as soon as the agent arrived.
Given that DIA had the emailed copy of the proposal and the courier was expebtiAg
representativat any minute, it would be difficult to believe that EOR was frantically making
lastminute adjustments to its proposdlo its credif EOR was respectful of the fact that the CO
had many other things going on, and it waited patiently fobtdés agent to pick up the
proposal. After waiting for a little over an hour, EOR followed up with Ms. Richatdshat
point, Ms. Richards dispatched someone to the correct location on the installation to piek up t
paper copy of the proposabfn EOR'’s courier.

Furthermoreconsideration of EOR’s proposal is consistent with thecypies of fairness
and the preservation of competitionedduse EOR’s proposal was received agtheernment
installation before the submission deadlitgs is not a case where an offeottaireda
competitive advantage by taking more time to comptstproposal than other offerors. EOR’s
courier arrived at the security gater@iutes prior to the submission deadline and prior to the
submission deadline Ms. Richarasknowledged his presence. The counel the proposal, the
RFP, and the contracting officer’s contact information, and he expected that thosedts
would be sufficient to gain entry. Even the CO thought that the RFP should have beesnsuffici
for EOR’s courier to gain access. AR BZb an email to EOR’s president, the CO stated that
“a printed document that showed the office location, point-of-contact person, and phone number
(such as the RFP) would have been sufficient to gain access to the JBAB iostaltatThe
security offier tried to contact the CO but could not because the CO was, quite reasonably, busy
accepting and processing proposals from other offerors. Unfortunately, EOR&Y orasi
unable to enter.

The Government argues that the timely submission of the emailed proposalvauntrele
because the RFP provides that, in the case of inconsistencies, the hard copytwailland the

' As a contractor with experience with the DIA, EOR should have taken morefioasao
ensure it could have accessed the base. EOR should not have entrusted itsfprépda 6 billion
IDIQ contract to Mr. Hegarty, whose military ID had [] been expired foesemonths, and made no
arrangements to ensure he would be able to enter the base.” Def.’s Mot. J.7AR at 1
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two proposals are not identical. However, as discussed above, the differences did not occur
because EOR was making pdsiadline chages to its paper proposal but rather because EOR
made changes to the emailed proposal prior to the submission deadline but after it éddtgrint
paper proposal. The RFP did not prohibit making such changes, and all other offerors could
have done theasne. Had EOR made any material changes tpager proposal, those changes
would be clear based on a comparison to the emailed proposal.

The Governmeralsocontends that the agency should not have to compare the paper
proposal to the emailed proposaldetermine whether there aldéferencesor whether EOR
made changes to its paper proposal. It argues that the only way to determine \whether t
proposals are the same is to compare them line by line, which is a labor intéiostvelée
Government argues that agency need not make such a comparison for the timelgdubmitt
proposals. Def.’s Mot. AR at 27.

The Court does not sympathize with the agency. Agencies have a fair amount of
discretion in determining the procedures for submission of patgpasd DIA exercised that
discretion here. DIA chose to require submission of proposéisdadifferent formats: an
electronic version via email, an electronic version via compactatsia paper versioplus
four copies. DIA also chose to provitt&t“In the case of a conflict between the electronic and
the hard copy, the hard copy will be considered the correct version,” instessgpiisingofferors
to certify that the various versions of the proposals were identical. Where an elgeossgs to
include redundant submission procedures in its solicitation, it cannot reasonablgioding
checking compliance with those procedures is burdensome. The solicitation puticiorestr
on submitting non-identical versions of the proposals and EOR should not be punished for acting
pursuant to the terms of the RFP.

Whenall the circumstances of this cam® consideredhe Court finds that EOR’s
proposal should ndie rejected as lateecausd=OR’s proposal waseceived” and‘under the
Government’s control” prior to the submission deadline. The administrative rémwg ghat
the CO rejected EOR’s proposal as untimely because “a complete and responsisal prapo
required to be delivered via e-mail [] and a hard copy delivery to the DIAC” andR'g@ard
copy proposal was ndteliveredto the DIAC . . . by 11:00 AM....” AR 2250. EGR
president asked the CO to reconsia#ing the Government Control exceptidhe Contract
Specialist'snstructions for the counrdo waitin-place andthe fact thatts paper proposal was
the same as theibmittedemailed proposal. R 2252. The COstill found thatthe proposal a&s
late AR 2271. Therecord showshat the CGs decision was based solely on the delivery of the
hard copy andhedid not give proper considaronto the timely received emailed copyer
office’s instructions to EORnpor the Government Control exception. Therefore, the Court finds
that that theCO did not consider important agpgeof the problem and hdecision to reject the
proposal atatewas arbitrary, capricious, or an abuse of discretion.

C. Because EOR Timely Submitted a Version of Its Proposal Via Email, DIA

Should Have Waived the Late Delivery of the Paper Copy as a Minor
Informality.
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Even if EOR’s proposal was not under government control, the minor informality rule
provides an independent basis for concluding that EOR’s proposal must be considered.

EOR argues that the RFP authorisettmission of proposals via email and DIA timely
received an original copy of EOR’s proposal via an accepted delivery method. sE&E #hat
because it timely submitted a complete copy of the proposal, the late delivesyotii¢h
originals and copies should have been waived as a “minor informalitys’ MRit. J. ARat 7. It
also argues that if some of the differenbesveen the copies of its propoaat material, DIA
should have treated the timely submitted emailed proposal as the “correat¥ersifficial

copy.

The Government argues that, because the solicitation provides that the paper proposal
will control if there are any inconsistencies between the versions, the untietielgry of the
paper proposal disqualifies EOR from consideration for an award. Where the contafling
differs from the other copies, “the agency should not be required to perform thevertrof
determining which differences are material for the purpose of establisthiether the timeliness
provision can be aived.” Def.’s Mot.J. ARat 15. Therefore, the Government argues, the
minor informality provision does not apply.

The FAR provides that an offeror may submit a proposdiriglsany transmission
method authorized by the solicitation (i.e., regulail,neéectronic commerce, or facsimile). .”
FAR § 15.208(a). The FAR does not specify whether an offeror must submicepsigf a
proposal or whether partial submission of a proposal is suffici2iit’'s solicitation
incorporates FAR 8§ 52.215-1 “Instructions to OfferaC®mpetitive Acquisition$ which
provides guidance as to when an offeror should be disqualified for failure to complievith t
terms of the solicitation. AR 2, 23£AR §52.215-1(f)(3) explains that, even if a proposal does
notadhere to the exact terms of the solicitatiftfhe Government may waive informalities and
minor irregularities in proposals received.”

Part 15 of the FAR does not provide any clarification on what types of “inforrsélitie
“irregularities” can be wived. In interpreting ambiguous provisions in Part 15 of the FAR, the
Federal Circuit has used similar provisions in Part 14, which governs sealed-hiceprent, to
inform its interpretation of the ambiguous provisid@entech 554 F.3dat 1038 (using FAR §
14.405 in a negotiated procurement to determine whether a requirement was a t@ateat
an RFP).FAR §14.405 contains language similaffAR §52.215-1. FAR § 14.405 provides
that “A minor informality or irregularityis one thats merely a matter of form and not of
substancelt also pertains to some immaterial defect in a.bidhat can be corrected waived
without being prejudicial to other bidderdemphasis added.FAR §14.405 goes on to provide
some examples of imor informalities or irregularitiesiinclud[ing] failure of a bidder to . . .
return the number of copies of signed bids required by the invitation . . . .” The provision further
provides that a defect is “immaterial when the effect on price, quantity, qualdglieery is
negligible in contrast to the . . . scope of [the solicitatiohd.; seeCentech554 F.3d at 1038
(relying on FAR 8 14.405 to find that compliance with a term of the solicitation wasiaha
because it affected cost evaluation)

Based on the regulations, the Court concludes that the timely submission of one complete
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copy of a proposalia an accepted transmission method can satisfy the requirement for timely
delivery. The failure of an offeror to submit the correct number of copies of a prapasal

minor informality, which can be waived or corrected but only if it would not be prejuthcia
other offerors.To determine whether permitting an offeror to submit copies of a proposal after
the submission deadline would be prejudicial, the Court looks to the late proposal rule. As
discussed above, the underlying principles of the late proposal rule are famdgbe

preservation of competition. The timely submission of a complete copy of a praposal i
accordance with therms of the RFP can ensure that the offeror does not take advantage of any
post-deadline information. However, before the agency may consider the prdposakency
must look at the facts and determine that the offeror did not gain any other advardhge
having more time to complete its proposal. If the agency determines that waesfiagule to
comply with the terms of the solicitation would neither provide the offeror withrepetitive
advantage nor prejudice any competing offeror, the agemmyld waive the late delivery of the
copies as a minor informality or irregularity.

The Court observes that, in applying thamor informalityrule to thelate delivery of
copies of a proposathe GAG? also has reliedn the purpose of tHate proposatule. For
example, inTishmanConstr.Corp, B-292097 (Comp. Gen. May 29, 2003), the GAO found that
a bid should not have been rejected as late when the offeror submitted the elecprpwoictbe
proposal on time but submitted the papgrcd3 minutes late. Like DIA’s solicitation in this
case, th@ishmanRFP incorporated FAR § 52.215-1. The RFP required each offeror to submit
both a paper proposal and an electronic proposal, but the RFP stated that the “pagatheopy i
official copyfor recording timely receipt of proposalsTishman at *1. The GAO found that
the timely submission of the electronic copy, which was identical to the papemcap
sufficient to satisfy the timeliness requirement. The GAO stated, “Given teadghcy] has
received, by means specifically authorized by the RFP, a complete copyiafis proposal
prior to the time set for receipt of proposals, we fail to see how the late propesal palicy
would be violated by consideration of Tishman’s psgd

In another casé\bt Associateghe GAO found that the “timely submission of a
complete proposal to one of the specified locations” could “legally represenidtméssion of
an offer to the government that could be evaluated . . ..” 66 Comp. Gen. 460, at 462 (1987). In
that case, the solicitation required offerors to submit proposals to two difééfieet of the
Agency for International Development located in two different African castid. Although
the offeror’s proposal arrived at one office by the deadline, its identical ptgeogdo the other
office arrived five days lateld. The GAO concluded that, because the offeror had timely
submitted a complete and identical proposal to one office, the offeror gained no adirantage
preparation time and there was no possibility that it could have taken advantage etichang
circumstances or new informatioifd. The GAO found that no harm to the competitive system
would result from consideration of the proposal and the late delivery should have beehasgaive
a minor informality. Id.

12 Although GAO decisions are not binding authgrihe Federal Circuit recognizes that “the
decisions of the Comptroller General are instructive in the area of hb{®6 Centech554 F.3d at
1038 n.4see alsdP’lanning Research Corp. v. United Stat@sl F.2d 736, 740 (Fed. Cir. 1992) (stating
that “[[Jegal interpretations by tribunals having expertise are helpfeh éhough not compelling”).
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In contrast, where a timely submitted proposal is not complete, the GAOIlypias
rejected the proposak.g., Inland Serv. Corp.B-252947, 93-2 CPD | 266 (Comp. Gen. Nov. 4,
1993) (finding that where a solicitation required an offeror to submit both a telghrdpasal
and price proposal to two different agency offices, timely submission oftmmbgthnical
proposal to one office could not excuse the late delivery of the technical proposal and pric
proposal to the other office3peealsoKSEND v. United State§9 Fed. Cl. 103, 117 (200%)ff'd
per curiam 184 Fed. Appx. 965 (Fed. Cir. 2006) (finding that where the solicitation clearly
required bidders to submit overhead transparencies for a presentation, the agenlyy proper
rejected as nenesponsive a bid that did not include transparencies).

Here,EOR timely submitte& complete copy afs proposal via emailEOR also
submittedpaper and CD copies of the proposa reuired by the RFP, but it delivered the
copies late DIA may waive the failure to timely submit the proper number of copies of the
proposal but only if EOR did not gain a competitive advantage by the late submisien of
copies While the emailed proposal guarantees that EOR did not incorporaidepoditie
information in its paper proposal, consideration of EOR’s proposal will not be proper th@ess
facts show that EOR did not take extra time to complete its proposal than othensoffer
discussed, the Court finds tH&®OR did not obtain a competitive advantage by taking more time
to complete its paper proposal than other offebesause EOR’s paper proposal and its courier
arrived at JBAB’s security gate 35 minutes prior to the submission deaB®R:s paper
proposal was late because its courier experienced an unexpected delay at JBABysgseeu

The record shows that EOR gained no advantage by the late delivery of its paper
proposal. This was not a case where EOR did not allow sufficient time to make Vieeydwli
where EOR was trying to make last minute changes to its paper proposadfofieheheCourt
finds that EOR gained no advantage from the late delivery of the paper prapdsdher
offerors wouldnot be prejudiced by the consideration of EOR’s proposal. Consequbkatlgte
submission of the paper proposal is a waivable minor informality. The Court finds that
consideration of EOR’s proposal would further the competitive process and thasthereasis
for concluding that consideration of EOR’s proposal would be unfair to other offerors.

The Court does not, however, agwth EORthatDIA shouldconsider the emailed
copy, which was the timely submitted copy, as the proposal of record. Bpgrdagitimely
submitted emailed proposal as the proposal of record, instead of the untimely pgp&QGiRp
would gain a competitive advantage over otfégrors. The RFP provides that the paper copy
will govern any inconsistencies between the paper and electronic proposadsheflbfferors
are bound by this provision. The process of printing, collating, and preparing a paper proposal
takes time, and must be started in advance of the deadline. All other offerors had to stop
working on their proposaldahead of the submission deadline to allow time to print and prepare
the proposal and physically deliver the proposals as well. Electronic propolaigted by
email are not bound by the same constraints: electronic proposals do not need to béyphysical
printed and email essentially is delivered instantaneously.

13 Although after printing their proposals, other offerors could have resumééhgon their
electronic proposals.
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By treating EOR’s emailed proposal as the proposal of record, EOR would have more
time to work on its proposal than other offerors. While other offerors will be evédlbased on
their paper proposals, which hado@finishedmuch earlier to allow time to deliver tme EOR
was able to continue working on its electronic proposal befending it via ematf In sum,
while under applicable law it is unreasonable to exclude EOR'’s proposal from consideration
under the circumstances of this cageere EOR will not gain an advantage, it does not follow
from this determination that EOR mayoid the application of the printed copy priority
provision of the RFP to the disadvantage of its competitors.

Accordingly, the Court finds thaDIA’s determination to exclude EOR’s proposal from
consideration was contrary to lamd that EOR hashown “a clear and prejudicial violation of
applicable statutes or regulatiohdmpresa 238 F.3d at 1332-33 (quotation omittedhe
Court declines, however, to order the Government to consider the emailed topy as
controlling copy of EOR’s proposal.

D. Prejudice and Injunctive Relief

If a court concludes on the merits that an agency’s decision was arbitrary aictaapri
or in violation of the law, the court proceeds to determine if the plaintiff is prejidig the
agency’s actionBannum 404 F.3cat 1351. In apre-award bid protessuch as this casthis
Court has adopteithe Weeks Marinestandard for prejudice on the merieelacobsTech., Inc.
v. United Statesl00 Fed. Cl. 198, 207 (2011) (merits decision). UNdeeks Maringthe bid
protestor must demonstrate a “nivial competitive injury which can be addressed by judicial
relief.” 575 F.3cat 1362.

The Court finds that EOR has established that it is prejudiced by the rejecti®n of it
proposal as late. EOR submit@desponsive proposal and DIA could have accepted EOR’s
proposal as a valid contract. Although EOR was not guaranteed an award of the,contrac
rejection of its proposal deniegdlite opportunity to compete aady chance of receiving the
award. The whiesale rejection from consideration is not a trivial injury.

Having determinethatEORIs prejudiced by the rejection of its propgghkeCourt now
addresses whethBOR is entitled to a permanent injunctidBecause EOR was successful on
the meritsthe Gurt weighs the plaintiff’s irreparable harfrinjunctive relief is withleld, the
balance of hardships to the parties, and the public interest in granting injuniegiveCentech
554 F.3dat 1037 see alsd®GBA, LLC v. United State889 F.3d 1219, 1228-29 (Fed Cir. 2004).

The Court finds that the evidence weighs in favor of granting the injunclioa first
factor is irreparable harm. As this is a-jargard protest, the extent of EOR’s direct economic
harmwill be less than in the posiward context because DIA has not yet evaluated the
proposals. Moreover, the RFP is for an IDIQ contract, so the exact value of thetasmic

*The Court notes that the minor infaatity rule will not excuse the late delivery of a paper
proposal where an offeror submits an electronic proposal by email justqott@r deadline but leaves the
task of preparing and delivering the paper proposal until after the deladénpassed.
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known. The Court therefore concludes thaetermination of irreparable harm cannot be made
on EOR’s economic loss alon&he real harm suffered BOR isthe denial of the opportunity
to compete for a contraatith a 5year lifesparandup to $5.6 billion in revenue. AR 339.
Absent injunctive relief, EOR will never have the opportunity to competéhéoaward Given
the substantial size of the contraaid the business-expanding opportunity it represents
small business like EQRecoupment of bid preparation cosfsile denying EOR the chance to
compete, is nadn adequate remedyhe Court agrees with other CFC judges that have
considered the issue that the denial of the opportunity to compete for a contrechsttute
irreparable harmE.g, NetStar-1 Gov’t Consulting v. United Stgté61 Fed. Cl. 511, 530
(2011). The Court finds that EOR has established that it will suffer irreparable harm if it is
denied the opportunity to compete for the Procurement.

The second factor is the balance of hardships to the parties. The Governmest suffer
little hardship by evaluating EOR’s proposal. DIA must eval@8tproposals and it will suffer
little by evaluating a 28 DIA has not made an award, and it is not being instructed to change
its final procurement decisigrignificantly alter its eMaation processnor reevaluate or
resolicit the contract Turning to the third factothe public interest is served by maintaining the
integrity of the procurement system and making sure procurements are conduistechd to
maximize competition Absent injunctive relief in case like this, an agency would have no
incentive to comply with the procurement regulations because a court could noy eemed
unlawful determination regarding timelines&n agency’s timeliness determination, in effect,
would be unreviewableFurthermoreif EOR’s proposal offers the best value, the public has an
interest in seeing th&llA selects the most advantageous contract and that taxpayer dollars are
wisely spent.

Accordingly, the Court finds that EOR hagablished that it is entitled to injunctive
relief and that DIA must consider its proposal as timely submitted.

V. Conclusion

For the reasons set forth abol#aintiff has demonstrated that DIA’s decision was
arbitrary, capriciousan abuse of discretion, or in violation of procurementdad that Plaintiff
is entitled to a permanent injunctioAccordingly, Plaintiff's Motion for Judgment on the
Administrative Record iISRANTED and the Government’s Cross-Motion for Judgment on the
Administrative Record i®ENIED.

Accordingly, the agencghall reinstat&OR’s proposal as eligible for consideration for
award it shall evaluate the proposal in the same manner as all the other timely filedgbsppo
and it shall not make an award on 8ié Il Procurement without first considering EOR’s
proposal. The Court directs the Clerk of the Court to enter judgment accordingly.

s/ Edward J. Damich
EDWARD J. DAMICH
Judge
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