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OPINION AND ORDER

GEORGE W. MILLER Judge

Plaintiff Croman CorporatioffCroman”) filed a complaint against the United States
alleging that the U.S. Forest Service’s (“Foi@stvice”) evaluations of proposals in response to
a solicitation for helicopters for its exclusiveeus fighting forest fires and its best-value
tradeoff determinations were irrational and conttarlaw. For the reasons set forth below, the
CourtDENI ES plaintiff's motion for judgment on the administrative recddENIES
defendant’s motion to dismiss on grourdsnootness and lack of standif@ENIES
defendant’s motion to strike attachment 1 @iqtiff’'s response briedind related portions of
plaintiff's response brief; anBRANTS defendant’s and defendamtervenor Siller Helicopters,
Inc.’s (“Siller”) cross-motions fojudgment on the administrative recdrd.

! SeePl.’s Mot. for J. on Administrative R. (“P§’Mot.”) (docket entry 33, Apr. 27, 2012); Pl.’s
Supplemental Br. to Pl.’s Mot. on AdministratiRe in Wake of Agency’s Resolicitation of
Cancelled Line Items 21, 22, 27, & 34 (“PISsipplemental Br.”) (docket entry 38, May 18,
2012); Def.-Intervenor Siller's Opp’n to CromarMot. for J. on Administrative R. & Cross-
Mot. for J. on Administrative R. (“Def.-Inteenor Siller's Mot. & Opp’n”) (docket entry 41,
June 6, 2012); Def.’s Mot. to Dismiss for LaakSubject Matter Jurisdiction, Opp’n to Pl.’s
Mot. for J. upon Administrative R& Cross-Mot. for J. upon Admisirative R. (“Def.’s Mots. &
Opp’n”) (docket entry 43, June 6, 2012); Def.’s Bejol Pl.’s Resp. to Def.’s Mot. to Dismiss
for Lack of Subject Matter Jurisdiction & G®-Mot. for J. upon Administrative R. & Def.’s
Mot. to Strike (“Def.’s Reply &Viot.”) (docket entry 60, July 3, 2012).



Background
A. Solicitation

In February 2011, the Forest Service efan amended solicitation, RFP AG-024B-S-
11-9001 (“RFP 11-9001"), for helicopters for itchisive use in fighting forest firesSeeAR
Tab 7, at 46, 120. The Forest Service soughtractst at a fixed price with an economic price
adjustment not to exceed one base year and thre-year option periods. AR Tab 7, at 46. The
Forest Service indicated “[t]h@erformance requirements are a minimum and the helicopter|[s]
will be evaluated for overall best valaensidering price and other factordd. The Forest
Service stated that it “may award a single cartitoa multiple awards based on the outcome of
the evaluation process” and that it “reservegitig to award any combination of items and/or
number of items.”ld.

The solicitation called for 34 helicopterskie operated from host bases during
mandatory availability periods. ARab 7, at 47-114. Contract litem numbers (“CLIN”) 1 to
15 required helicopters with hegalift capabilities—helicoptes that had the “capability of
hovering out of ground effect (HOGE) at 8,0@@t pressure altitude and Z5elsius with . . .
jettisonable payload of 50Qfbunds.? AR Tab 7, at 117 (origial capitalization and bold
omitted). In other words, for CLINs 1 to 15¢etRorest Service sought helicopters that could
carry at least 5,000 pounds of water or retardaBt000 feet pressure altitude and 25 degrees
Celsius. CLINs 16 to 34 required helicopterghwnedium-lift capabilities—helicopters that had
the “capability of . . . [HOGE] at 7,00@et pressure altitude and Z0elsius with . . .
jettisonable payload of 33Q#bunds.” Id. (original capitalization and bold omitted). By
definition, a helicopter that hdtkavy-lift capabilities had mediutift capabilities, but not vice
versa. The solicitation explained how the jettisonable payload would be deteri@eekiR
Tab 7, at 117, 211-12, 249.

The offerors were permitted to propose multiple helicopters for each CLIN and permitted
to propose the same aircraft for multiple CLINdowever, only one aircraft would be selected
for each CLIN, and the same aircraft could not be selected for multiple CLINSs.

The solicitation indicated th#tte government would awar@mtracts to the responsible
offerors on the basis of price and five tedahifactors. The témical factors were (1)
mandatory documentation, (2) aircraft performance, (3) safety/risk management (“safety/risk”),
(4) past performance, and (5) organizatianglerience. AR Tab 7, at 280. The non-price
factors, when combined, were “significantly more important” than pilide.The mandatory
documentation factor was evalad on a pass/fail basigd. If the proposal received a pass for
the mandatory documentation factor, the governmentd next determine whether the aircraft
performance was “acceptable (pass) or unacceptable (fall)."Proposals that passed would

% The solicitation defined “HOGE” ahe “[m]aximum pressuretitde and temperature [at]
which a helicopter can hover (at maximum gnesgght) without the effects of ground cushion
per the Flight Manual/Supplements and [Supplemdiyige Certificate] performance charts.”
AR Tab 7, at 175. HOGE is nah issue in tis protest.



“next receive qualitative evaltians for Aircraft Performancend for each of the remaining
three technical evaluation factordd.

To determine the total priche government would add (1) thece for the base year, (2)
the prices for the option periods, and (3) thehfligate multiplied by the estimated flight hours.
Id. The price proposals would be evaluated “ttedmine reasonableness and to determine the
demonstrated understanding of the level of efiegded to successfullynberm the services.”

Id. The price proposals would also be evaluaisidg a “Best Value” formula set forth in the
solicitation. Id. “The ‘Best Value’ formula computesd¢ramount it would cost to transport a
pound of product for the specific helicopter beiffigi@d” and would “be used to make trade-off
determinations to measure aircraft efficienciemake and models of heopters offered.” AR
Tab 7, at 275. Because offerors would be piteohto propose the same aircraft for multiple
CLINs, an aircraft’s total price and pricergmund could differ depending on the CLIN for
which it was being offered. Similarly, becawsterors would be permitted to propose multiple
helicopters for the same CLIN, a price proptsstdtal price and pece per pound for a CLIN

could differ based on thepecific aircraft.

The technical factors were listed in the aitdition in order from most important to least
important: mandatory documentation, aircraft perfance, safety/risk, past performance, and
organizational experience. AR Tab 7, at 280a téchnical factor hadibfactors, the subfactors
were equal in importancdd. The mandatory documentation faclisted twelve categories of
required documents. For the aircraft perforneafactor, the offerors were informed that a
proposed aircraft would be evalted based on “Helicopter Lo@alculation.” AR Tab 7, at
281. In short, the aircraft performance fact@s concerned with how many pounds of water or
retardant an aircraft could carrizor the safety/risk factor, the offerors were informed that their
proposals would be evaluated based on (i) aotidistory (last 5 years)—(1) annual average
flight hours, (2) number of aircraft accidents amanber of incidents, &n(3) insurance carrier
verification letter—and (ii) satg management systems—(1) policy, (2) safety assurance, (3)
safety promotion, and (4) risk managemddt. The past performance factor would be evaluated
based on the following subfactors: (i) “capabléceent, and effective”; (ii) “performance
conforms to the terms and conditions of [pastitracts”; (iii) “reasonable and cooperative
during [past] performance”; and (iv) “committed to customer satisfactitwh."The
organizational experience factor wouldéxaluated for (i) “[m]anagement [p]ersonnel
commensurate with size and complexity of operat(ii) “[p]ilot(s) in [clommand,” and (iii)
“[m]aintenance [p]ersonnel.” AR Tab 7, at 281-82.

Offerors were informed that the awamisuld “be made to those offerors whose
proposals are technically acceptable and whed®nical/price relatiogps are the most
advantageous to the Government.” A&b 7, at 282. The solicttan provided that “the
critical factor in making any price/technicahde-off is not the spread between the technical
scores, but, rather, the significance of that different@.” The solicitation further provided:

The significance of the spread of scong be determined on the basis of what
the difference might mean in terms offeemance and what it would cost the
Government to take advantage ofward may not necessarily be made for
technical capabilities that would appéaexceed those needed for successful



performance of the work. The Government reserves the right to make
price/technical trade-offs & are in the best interemtd advantageous to the
Government. The Government may rejay or all offers if such action is
determined to be in the best interest of the Government.

B. Source Selection Plan

The Source Selection Plan (“SSP”) prowdhat the Technical Evaluation Team
(“TET”) was to “assign to each evaluation criterefinal adjective consensus.” AR Tab 3, at
24. The SSP defined the adjectival ratings aegxional, acceptable, neutral, marginal, and
unacceptableSeeAR Tab 3, at 24-25.

C. Plaintiff's Proposal

Eighteen small businesses, including giffinsubmitted proposals in response to the
solicitation, proposing a total &8 helicopters for the 34 CLINs. AR Tab 29, at 133@# also
AR Tab 13 (plaintiff's proposal). In its proposalbmitted in March 2011, plaintiff offered 3 of
its helicopters (N611CK, N612C and N613CK) on all 34 CLINs and 2 helicopters (N1043T
and N1048Y) on CLINs 16 to 345e€ePl.’s Mot. for J. on Adminisative R. (“Pl.’s Mot.”) 3—4
(docket entry 33, Apr. 27, 2012). In May 2011, theraxy informed plaintiff that helicopters
N611CK, N612CK, and N613CK wadinot be evaluated for CLINs 1 to 15 because they did not
meet the minimum payload requiremeid. at 4. Plaintiff withdrew helicopter N1048Y from
consideration because it became committed to other wdrkThus, this protest pertains to
plaintiff's helicopters N611CK, N612CK, N6CX, and N1043T proposed for CLINs 16 to 34.
Id.

D. Technical and Price Evaluations, Cancélba of 4 CLINS, Best-Value Tradeoff
Determinations, and 30 Awards

In March 2011, “the TET addressed issugth the proposals, identified proposal
clarifications, and documented concerns leadingjgoussions with the Offerors.” AR Tab 29,
at 13393. In May 2011, “discussions were conduaitéid all Offerors andafter reevaluation of
the proposals and after further clarificatiorghnical negotiations wew®ncluded” in June
2011. Id.; see alsAR Tab 28.

All proposals passed the mandgtdocumentation factorSeeAR Tab 29, at 13407. For
the aircraft performance factor, the proposateireed a different numerical rating for each
proposed aircraft with respect to eachl€lfor which the aircraft was propose&eeAR Tab
29, at 13395, 13405, 13407, 13414-15. A computer Optimization Model (“OM”),akR29, at
13413, calculated a numerical rating of 1 to 5 (ibdpéhe best) carried out to multiple decimals
(e.g., 4.5745) for the aircraft performaneetbr. The numerical rating was basedoththe
number of pounds by which tlaércraft exceeded the minimum payload requirement of the
CLIN for which the aircraft was being evaluatmud the number of pounds by which toger
helicoptersproposed for the same CLIN by other offerors exceeded the minimum payload
requirement. Because the rating was basedriropahe other helicopters proposed by other



offerors, the numerical rating allowed the agyeto compare the proposed helicopters. The
calculation of the numerical rating waased on a formula created by the TESEeAR Tab 29,
at 13414-15.

It is not necessary to list plaintiff's numeai ratings for each aircraft for each CLIN that
is relevant to this protest. The fact thatakevant is plaintiff (bong with other offerors)
proposed helicopters that only exceededntim@mum payload requirement of 3,300 pounds for
CLINs 16 to 34 by hundreds of pounds, whereas sather offerors proposed helicopters that
exceeded the minimum payload requirement by thousands of poBedgenerallAR Tab 29,
at 13423-34 (rows 260-906, column S). As will become evident below in the discussion of the
best-value tradeoff determinations, an offggmposing an aircraft that did not exceed a
minimum payload requirement by many pounds datill be awarded the CLIN, although it was
more difficult because the aircraft performanaetdr was the most impant technical factor
that was qualitatiely evaluated.

For the safety/risk factor, the TET assigned psaf®an adjectival timg of exceptional,
acceptable, marginal, or unacceptal@eeAR Tab 29, at 13395, 13397, 1340507, 13413-15.
In this procurement, numerical ratings weredito “represent[] the ugue differences within
the adjectival rating.” AR Tab 29, at 13397. Towrat the adjectival @numerical ratings for
this factor, the TET’s lead safety aféir assigned an gettival rating andorresponding whole
number of exceptional-1, acceptable-2, marghand unacceptable-5 to the subfactors and
then averaged the ratings for the subfactdise averaging aubfactor whole number
numerical ratings meant that a proposal couldivecg numerical rating for the factor carried out
to multiple decimals.

Plaintiff's proposal, along with every othgroposal, received an exceptional rating for
the safety/risk factor. AR Tab 29, at 13396. gMiteen of the proposals either received a 1.0 or
1.8 numerical rating. Plaintiff’'s proposal, aslves six other proposals, received a 1S&eAR
Tab 29, at 13397.

The past performance factor was evaluatsidg the same adjectival and numerical
rating method that was used for the safetiy/fastor, although the gettival neutral and
numerical 3 ratings were alssed for this factorSeeAR Tab 29, at 13395, 13397, 13405-07,
13413-16. Proposals were assigned numerical ratarged out to multiple decimals (e.g.,
1.4375). The TET arrived at its adjectival and numerical ratings for this factor by using the
evaluations of four expert groufmaintenance, operations, pilogsd safety). Each expert
group conducted its own evaluati The group assigned an adijeal rating and corresponding
whole number of 1 to 5 to each of the subfactasthen averaged the subfactor ratings to arrive
at adjectival and numerical ratings for the factor. Once egurtegroup had assigned
adjectival and numerical ratingsttee past performandector, the four expegroups’ adjectival
and numerical ratings were averaged to araivihe TET's adjectivalral numerical ratings for
the past performance factor.

Plaintiff's proposal received exceptional and 1.4375 ratings for the past performance
factor. Three of the other fiftegmoposals received numericatings better than plaintiff's for
the past performance factor. AR Tab 29, at 13396-97.



The last technical factoorganizational experience, was evaluated using the same
adjectival and numerical rating thed that was used for the safety/risk factor. Like the past
performance factor, the TET relied on thaaluations of four expert groupSeeAR Tab 29, at
13395, 13397, 13405-07, 13413-16. Like the past performance factor, proposals were assigned
numerical ratings carried out to multiple deals. Plaintiff received exceptional and 1.75
ratings. Five of the other fifteen gosals received better numerical ratinGgeAR Tab 29, at
13397.

After requesting and analyzing propose@irevisions in August 2011, the agency
concluded that “a number of the aircraft proposede higher than anticipated,” AR Tab 29, at
13393, and thus requested a second round of lgvesions. The analyses of those were
completed in September 2011. Plaintiff did neige its price proposah response to either
request. Pl.’'s Mot. 55eeAR Tab 13, at 5156, 5160.

Following a briefing by the TET on prige October 2011, the Forest Service
management recommended that the TET “[r]euviesvpricing for aircraft that were priced
higher than other similarly penfming aircraft.” AR Tab 29, at 13393. As a result of this
recommendation, the TET eliminated two helicoptarthe same model proposed by [***] “due
to higher pricing compared to other similar penfing aircraft and cost more than the Agency
was willing to pay.”Id. The management also recommeahdiie to budget concerns and based
on previous analysis, that “an aptim number of aircraft was determined to be thirty (3@),”
causing the TET to eliminate 4 CLINs from [Bls 16 to 34, which were chosen based on
“staffing and location requirementslt.; see alsAR Tab 29, at 13405, 13408—-09, 13413.

Plaintiff's lowest total price for the GNs related to this protest—CLINs 17, 23, 28, 29,
30, 32, and 33—was approximately [***Bee, e.g AR Tab 29, at 13430 (row 647, column N).
Plaintiff's lowest price per pound for arreiaft proposed for CLINs 17, 23, 28, 29, 30, 32, and
33 was [***]. See, e.gid. (row 650, column O).

The TET Evaluation stated, “The proposetgs were evaluateafter the technical
proposal evaluations were completed to detegrpiice reasonableness and each offerors [sic]
level of understanding of efforeeded to successfully performetbontract services.” AR Tab
29, at 13407. “The price evaluatis included total overall priceagonableness, the best value
formula and cost per pound delivered for each helicopter .1d.;.5ee alsAR Tab 29, at
13397-98.

The TET then used the Optimization Modehssist it in recomnmaling an aircraft for
each CLIN that represented the best value. AR Tab 29, at 13394-98, 13407, 13409, 13413-18.
The OM “is a goal programming solver,” whiofeans that it “simultaneously minimize[s]
weighted deviations from pre-specified goal&\R Tab 67, at 16042. “It accomplishes this by
solving the optimization problemexploring all possible assignmes#ts, and searching for the
assignment set where improvements can no longerdae (e.g., until total deviations can’t be
reduced anymore).1d. A detailed description of the OBlcalculations can be found in
Administrative Record Tab 29, at 13413 to 1344r8) Administrative Record Tab 67, at 16040
to 16045. See als®ef.’s Mot. to Dismiss for Lack ddubject Matter Jurisdiction, Opp’n to Pl.’s
Mot. for J. upon Administrative R& Cross-Mot. for J. upon Admisirative R. (“Def.’s Mots. &



Opp’n”) 14 (“The Forest Service developed the @Mvrder to more efficiently review and
evaluate what previously had required the TEmsamually review more than 250 spreadsheets
(more than 1000 pages in all) and required amranous amount of time and resources.”) (docket
entry 43, June 6, 2012).

In selecting the proposal that representedatbst value for a CLIN, the OM considered
the “overall technical ratingfotal price, and price per pound@he overall technical rating was
the average of the numerical ratings for the d@irgerformance, safety/risk, past performance,
and organizational experienfaetors at the following weights selected by the TET: [***]
percent for the aircraft performance factor, [*p&rcent for the safety/risk factor, [***] percent
for the past performance factor, and [***] pertéor the organizationabgperience factor (which
reflected the descending level of importamd these factors per the solicitatidnhe OM
“priorit[zed]” or “emphas[ized],” AR Tab 29, dt3414, the overall techniceating, total price,
and price per pound at the foNmg weights set by the TET**] percent for the overall
technical rating, [***] percent fothe total priceand [***] percent fa the price per pound
(which reflected that the non-price factors,emftombined, were significantly more important
than price per the solicitation).

The TET evaluated the OM's results befanaking its recommendations to the
contracting officer (“CO”). The TET Evaluaticstated, “The TET evaluated the aircraft
placement at the different bases by using professional judgement, historical knowledge of needs
and offerors [sic] capability and verified that [thelections] represented overall best value.” AR
Tab 29, at 13409. After reviemg all the data, the TET chdoonsider[ed] the outputs and
determine[d] if the[yJwere] the correct Locations, Typ&odel, appropriate costs that the
agency is willing to accept and othactors not represented in the OMd.

The TET Evaluation further stated that “[ijtimportant to understal that the OM is a
tool that assists with technicahd cost outputs but there mbsta human influence for the
overall evaluation and recommdations to be completeltd. The TET did not follow the OM
selections in two ways. First, the TET exapead the helicopters selected for CLINs 6 and 15
because the OM had placed anraific‘that was at a higher cosith less capability into a longer
[mandatory availability period CLIN]."ld. Second, an offeror with atad fleet of four that
would have been awarded four CLINs wasyasicommended for award of three CLINs “in
order to position the offeror for better supportite agency and enable them to be successful if
there were unforeseen problemsd.

During the evaluation process, in additiorthie two helicopterproposed by Erickson
that were eliminated from congichtion based on price, ninelibepters were withdrawn by four
offerors. AR Tab 29, at 13398, 13408. Wherhdiaawing their helicopters, two offerors
withdrew their entire proposals. Ultimately, 47 helicoptieom 16 small businesses were
available for awards of 30 CLINSs.

? Plaintiff's overall technical ratings for thellwpters proposed for CLINs 16 to 34 ranged from
[***] to [***]. AR Tab 29, at 13397.



The TET recommended awards to 11 of theelBaining offerors. AR Tab 29, at 13399.
Plaintiff was not recommended for an awald. Defendant-intervendsiller was recommended
for award of 3 CLINSs, including CLIN 23, which is relevant to this protest. Non-party Firehawk
Helicopters, Inc. (“Firehawk”) was recomnued for award of CLINs 17, 28, and 33, all of
which are subject to this protedDefendant-intervenor Columbidelicopters, Inc. (“Columbia”)
was recommended for award of 4 CLINs, including CLINs 29 and 30, which also are subject to
this protest. Non-party Hélwest International (“HeliQwestas recommended for 2 CLINSs,
one of which, CLIN 32, pertains to this protést.

The CO requested and received sourtectien authority. AR Tab 29, at 13392-402.
Successful and unsuccessful offerors wetfied by letter in December 2015eeAR Tabs
34-35. Plaintiff requested and received a debrieflbgeAR Tab 38.

E. Protests at the Government Accountability Office

Plaintiff and two other unswaessful offerors filed prests at the Government
Accountability Office (“GAQ”) in December 2011 and January 20%2eAR Tabs 42-43, 49.
Plaintiff claimed that (1) platrff's technical proposal was n@roperly evaluated and, as a
result, the agency failed to perce that plaintiff'sproposal was “significaty superior” to the
awardees’ proposals for CLINs 16 to 34 (exdbptcancelled CLINS) and should have been
awarded 4 of those CLINs; (2) any significamté¢he technical advantage perceived by the
agency for CLINs 17, 23, 28, 29, 30, 31 and 33 waigmficant because of the cost to take
advantage of it; (3) the award of CLIN 23 tdetedant-intervenor Sillewas improper because
“it was beyond the scope of competition reasonably contemplated based on the wording of the
solicitation and, resulted in the ilest Service’s acquisition of tieaical capabilities that greatly
exceeded those needed for the ssstul performance of the work . (and at an increased cost
of some [***])"; (4) the agency improperly canted part of the solicitgon; and (5) the agency
failed to request a new round of best and firitdre upon cancelling part of the solicitation. AR
Tab 43, at 14527-28.

The agency filed a motion to disssiall three protests in January 20862AR Tab 50,
to which the three protestors respond8eeAR Tabs 51-53. GAO submitted requests for
clarifications to plaintiff, another protesi@nd the agency, to which each respondgeAR
Tabs 54-58. In January 2012, GAO dismissed pftimfirotest after deciding that plaintiff's
first claim was an untimely chatige to the terms of the soliditan and plaintiff’'s other claims
lacked merit.SeeAR Tab 59. GAO dismissed the other prtdess academic in early February
2012 after the agency propossatrective action in late Jamya2012 in response to those
protests.SeeAR Tabs 60-61. The agency’s proposed corrective action did not address the
issues raised in plaintiff's protest.

* As discussed below, the agency later implemcorrective action in sponse to protests at
the Government Accountability Office&see infraPart |. E-F. Defendant-intervenor Columbia
was awarded CLIN 32 as a résof the corrective action.



F. Corrective Action

The Forest Service agreed to reevaltiatee of the fivedchnical factors of
all proposals: safety/risk, past performararg] organizational expence. AR Tab 67, at
15992;see alsAR Tab 67, at 16006. The mandatory wimentation and aircraft performance
factors were not reevaluated because, accotditite Forest Service, “both were initially
sufficiently evaluated.”AR Tab 67, at 1599Zee alscAR Tab 67, at 16012. Because the
awards for CLINs 1 to 15 had not been prowstiee reevaluations pertained only to CLINs 16
to 34. AR Tab 67, at 15992.

“The TET Chair reconvened a group . . . . [8#imel safety/risk, past performance, and
organizational experience factors] were reeuveldidrom each Offeror’s proposal, and the initial
ratings were either confirmed or revised as determined by the outcome of the reevaluations.” AR
Tab 67, at 16012. The evaluation of the safetyfastor was “refined to allow the TET to
account for each vendor’s number of accidents anefiiect the differences between Offerors.”
AR Tab 67, at 16014ee alsAR Tab 67, at 15996. The TET's lead safety officer reevaluated
the proposals and the TET chair “concur[red] viith ratings assigned to each vendor.” AR Tab
67, at 16018. Plaintiff's proposedas assigned an adjectivating of exceptional, and its
numerical rating was [***], an ipprovement from its iial [***] numerical rating. AR Tab 67,
at 15997-98, 16011-16. The TET Reevaluation “narratittathed to the Revised Request for
Source Selection Authority noted that plaintifd one accident with a five year average of
20,000 flight hours per year and tipdaintiff had a safety magament system program. AR
Tab 67, at 16019.

The past performance factor was also reevaluatfthe CO and the TET Chair found
issues on four of the individualtnag forms, which were reviseahd re-rated . . . .” AR Tab 67,
at 16022. Plaintiff received the same adjectarad numerical ratings that it received on the
initial evaluation: [***] and [***] . AR Tab 67, at 15997-98, 16011, 16024-25. The TET
Reevaluation narrative stated that plaintifi]§s been acceptablerfpast contracts” for
subfactor “[c]apable, [e]fficient and [e]ffective’fh]as been acceptable for conformance on past
contracts” for subfactor “[p]erfonance conformed to terms anshditions of contracts”; “[h]as
been very reasonable and co@ie on past contracts” feubfactor “[rleasonable and
cooperative during performance”; and “[hlasen exceptionally committed to customer
satisfaction on past contracts” for subfactor dfomitted to customer satisfaction.” AR Tab 67,
at 16024-25.

> Defendant states that the expert-group aggtaised in the initial evaluation of the past
performance and organizational experience factors was not used on reevalbedoaf.’s

Mots. & Opp’n 10 n.6; Def.’'s Reply & Mot. 28—-2%ven if the expert-group approach was not
used in the reevaluation, as piigif points out, the reevaluations@lted in the same numerical
rating, “down to the fourth decimal,” Pl.’'s Resp. to Def.’s Mot. to Dismiss for Lack of Subject
Matter Jurisdiction, Opp’n to Pl.’s Mot. for dpon Administrative R., & Cross-Mot. for J. upon
Administrative R. (“Pl.’s Resp.”37 (docket entry 54, June 20, 2012)minstof the numerical
ratings. See also idat 37 n.36 (explaining the few instand@esvhich the past performance
numerical ratings changdxhsed on the reevaluation).
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The organizational experience factor waakevaluated. “The Technical Chair and
Contracting Officer reviewethe initial Technical Evaluatioforms used by the Technical
Evaluation Team. The CO and Chair found noassand therefore no changes were made to
this factor.” AR Tab 67, @6029. Plaintiff received [***] ad [***] ratings. AR Tab 67, at
15997-98. For the subfactors, the TET Reevaluatgwrative stated that plaintiff proposed
acceptable management personnel, acceptdbte imn command, and above acceptable “A &
P's.”® AR Tab 67, at 16031.

Following the reevaluation of three of the tedahifactors, the numerical ratings were re-
run through the OM with respect @LINs 16 to 34, resulting in sishanges. “For four of the
line items, the recommended vendor stayedéme, but the OM recommended a different
aircraft. For line items 31 and 32, the OM swappgcraft, putting HeliQwest aircraft in the
spot previously awarded to Columlaiad vice versa.” AR Tab 67, at 160%2g alscAR Tab
67, at 16006, 16008. In a document explainimg@M that was attached to the Revised
Request for Source Selection Aatlty, the agency stated:

Note that the OM performs these calculations and assignments
simultaneously. Therefore, documentation of the tradeoff performed for each
separate line item (for example, “whadeoff was made in order to justify the
award of CLIN 16 to X insteadf Y?”) is not possible.

The best we can do to demonstratetiiadeoffs at individual line items
that were considered by the OM isctampare the set of assignments from the
weighted OM solution to single objectivelsiions: the lowest adjectival score,
the lowest total cost and the lowestprper pound. Attachent 7 provides a
comparison between the weighted OM solution for line items 16-34 and the OM
assignments when 100 percent of the weiglapplied to each of the three single
objectives.

AR Tab 67, at 16044ee alscAR Tab 67, at 16210.

The TET Reevaluation stated, “After fukwaluating the outputs and confirming
appropriateness, we have concluded thatebemmendations should bevarded, as modeled,
without necessitating any human element changis. OM has in effect identified the optimum
configuration of helicopters, ¢hbest make/model and provided the most reasonable price for the
agency ....” AR Tab 67, at 16034-35.

The Source Selection Authority (“SSA”) &gd with the recommendations made by the
CO. In the Source Selecti@ertification, the SSA stated:

Each of the 15 awards reflects thest@verall value to the Government,
considering that our intent was to jinasize technical superiority (especially
payload capacity) over low price. Theportance of technical superiority is

®«A & P's” appears to refer to a Federaliation Administration cerficate for maintenance
personnel—"Airframe & Powerplant.5eeAR Tab 13, at 4665.
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shown in the assignment of a weight of [***] percenthose factors, as
compared with the [***] percent assigéo price factors. The Optimization
Model used those weights to perforradeoffs reflecting the greater importance
of technical ratings. | haweviewed the model’s results and confirm that they
represent best value and prioritized &fcperformance over price, while still
taking price into account.

AR Tab 68, at 16213.

In March 2012, the agency sent lettersuocessful and unsuccessbiflerors regarding
the result of theorrective action.SeeAR Tabs 69—70. Plaintiff dinot receive an award.
Plaintiff requested anckceived a debriefingSeeAR Tab 72.

G. Recent Solicitation for Four Helicopters

In May 2012, over three months after thid protest was filed, the agency issued a
solicitation, RFP AG-024B-32-9025 (“RFP 12-9025")SeePl.’s Mot. to Supplement
Administrative R. attach. (docket entry 37, W8, 2012). Plaintiff asserts that the latest
solicitation seeks “the exact same services angetent that were thgubject of the partial
cancellation of RFP-9001.” Pl.’s SupplemerBalto Pl.’'s Mot. in Wake of Agency’s
Resolicitation of Cancelled Line Items 21, 2Z, & 34 (“Pl.’s Supplemental Br.”) 2 (docket
entry 38, May 18, 2012). However, defendant notasttie solicitations wenssued “one year
apart and for performance at different locatiahgjng different time periods.” Def.’s Opp’n to
Pl.’s Mot. to Supplement Admistrative R. 10 (docket entd0, June 4, 2012). Plaintiff
submitted a proposal in response to the latdsitadion, but it receiveadhotice in June 2012 that
it did not receive an awardseePl.’s Resp. to Def.’s Mot. to Bmiss for Lack of Subject Matter
Jurisdiction, Opp’n to Pl.’#1ot. for J. upon AdministrativR., & Cross-Mot. for J. upon
Administrative R. (“Pl.’s Resp.”) &dch. 1 (docket entry 54, June 20, 2012).

H. Instant Action

Plaintiff filed this bid progst in early February 2012few days after the corrective
action was proposed and approximately one mbetbare the correctivaction was completed.
SeeCompl. (docket entry 1, Feb. 3, 2012). Plaingifomplaint alleged claims similar to the
claims it alleged before GAO, although it ald$leged that the Forest Service’s proposed
corrective action would not cutbe alleged errors.

The Court granted defendant-intervenorsuvitain West Helicopters, LLC’s (“Mountain
West"), Columbia’s, and Siller's motions taénvene (docket entry 16, Mar. 2, 2012; docket
entry 21, Mar. 22, 2012).The Court held status conferences on February 6 and 13, 2012; on
March 2, 16, and 22, 2012; and on May 16, 2012.

’ As plaintiff did not protest CLINs awarded defendant-intervenor dMuntain West, defendant-
intervenor Mountain West did hparticipate in the briefing alne merits. Its counsel was
present by phone at the July 16, 2012 oral argument, but did not participate. Defendant-
intervenor Columbia filed an “Oppositidaa Plaintiff's Motion for Judgment on the
Administrative Record” (docket entry 44, Juse2012) and a “Reply to Plaintiff’s Motion for
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Plaintiff filed its motion for judgment on ¢hadministrative recorih late April 2012,
which was after the agency colaed its corrective action in Meh 2012 and plaintiff was again
not awarded any CLINs. Plaintiff did not filenew bid protest or supplemental pleadings after
the corrective action was completed.

In plaintiff’'s motion for judgnent on the administrative record, supplemental brief in
support of its motion, and response brief, plainfifp@ars to have modified its claims from what
it alleged at GAO and in its complaint before @aurt in light of the &ct that the corrective
action had been completed and the administragigerd had been filed. In sum, plaintiff now
claims (1) the rating methods used to evaltiageaircraft performance, safety/risk, past
performance, and organizational experience fagterg irrational or contrary to law; (2) the
agency failed to sufficiently document strenglinsl weaknesses of the proposals; (3) the agency
improperly failed to eliminate dendant-intervenor Siller’'s pposal in response to CLIN 23
based on price; (4) the agency’'sbealue tradeoff determinatiomgere irrational or contrary to
law; and (5) the agency’s dea@sito partially cancel the soltation was irrational and based on
pretext. Plaintiff's claimgpertain solely to CLINs 17, 23, 28, 29, 30, 32, and 33—which were
awarded to defendant-interverfaitler, defendant-irgrvenor Columbia,rad non-party Firehawk
after the correctivaction—and to CLINs 21, 22, 27, and 84ich were cancelled. Notably,
plaintiff alleges that many of the errorséegledly committed by the agency in the initial
evaluations and initial best-value tradeoff deti@ations were repeated during the corrective
action. Plaintiff contended in its complaint thiais would happen when the agency proposed the
corrective action.

Defendant filed a motion to dismiss for laakjurisdiction arguing that plaintiff's bid
protest is moot and that plaifitiacks standing to assert its at@s. Defendant also filed a cross-
motion for judgment on the administrative resto Defendant-intervenor Siller filed a cross-
motion for judgment on the administrative recofithe Court heard oral argument on the parties’
motions on July 16, 2012.

[. Discussion

A. Plaintiff's Protest of the Agency’s Cattive Action Is Within the Court’s Bid
Protest Jurisdiction and Is Ripe for Review

Pursuant to the Tucker Act, as amendedheyAdministrative Dispute Resolution Act of
1996, this court has exercised jurisdictioméar bid protests in three circumstances:

Judgment on the Administrative Record” (doc&etry 57, July 3, 2012). Defendant-intervenor
Siller filed an “Opposition to Croman Corpadt’'s Motion for Judgment on the Administrative
Record and Cross-Motion for Judgment oa Administrative Record” and a “Reply in
Opposition to Croman Corporation’s Motion fardgment on the Administrative Record and in
Support of Its Cross-Motion for Judgment oa thdministrative Record” (docket entry 58,

July 3, 2012). Counsel for defendant-interver@otumbia and Siller pécipated by phone in
the July 16, 2012 oral argument.
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(1) a pre-award protest, which is @ojection to “a solicitation by a Federal
agency for bids or proposals for a proposedtract or to a proposed award . . . of
a contract”; (2) a post-award protest, whabjects to “the aard of a contract”;

or (3) a protest objecting to “any allegédlation of statug or regulation in
connection with a procurement or a proposed procurement.”

Magnum Opus Techs., Inc. v. United Sta®dsFed. Cl. 512, 527 (2010) (alteration in original)
(citations omitted) (quoting 28 U.S.C. 8§ 1491(h)(1‘The jurisdictional grant in 28 U.S.C.

8 1491(b)(1) applies to the entire procurement proceSgs. Application & Techs., Inc. v.
United States100 Fed. Cl. 687, 705 (2011). The Feti@iecuit has brodly interpreted
“procurement” to encompass the period from the agency’s determination that it requires
contracted goods or séres through final contch award and completiorDistributed Solutions,
Inc. v. United State$39 F.3d 1340, 1345 (Fed. Cir. 2008).

Here, defendant argues tlpddintiff’'s protest is moot:

As Croman’s complaint was filed over a month before the corrective
action was completed, logically Cromaoutd only have been challenging the
December 16, 2011 award decisions. But the corrective action by definition
replaced the December 2011 award sieas. The corrective action was an
intervening event. As such, Cromaont@mplaint is challenging award decisions
that no longer exist.

Although this Court possesses jurigitio to review corrective action
decisionssee, e.g., The Centech Group, Inc. v. United St@&FBEed. Cl. 496,
506 (2007), Croman has yet toest the corive action.

Def.’s Mots. & Opp’n 23-24see alsdef.’s Reply to Pl.’s Resp. to Def.’s Mot. to Dismiss for
Lack of Subject Matter Jurisdion & Cross-Mot. for J. upon Admisirative R. & Def.’s Mot. to
Strike (“Def.’s Reply & Mot.”)3-7 (docket entry 60, July 3, 2012).

The mootness doctrine is one of several judiittg doctrines originating from the “case
or controversy” requirement of Article 11l of the Constitutfon“A case is moot when the issues
presented are no longer ‘live’ thre parties lack a letip cognizable interest in the outcome.”
NEC Corp. v. United State$51 F.3d 1361, 1369 (Fed. Cir. 1998) (quoftugvell v.

McCormack 395 U.S. 486, 496 (1969)) (internal quatas marks omitted). Under the Supreme
Court’s two-part test, a casenmot if “(1) it can be said witAssurance that ‘there is no
reasonable expectation . . .’ that the allegedhtimh will recur and (2) interim relief or events
have completely and irrevocably eradicatieel effects of the alleged violationCnty. of L.A. v.

® The Court of Federal Claims is establisheder Article | of theConstitution, 28 U.S.C.

§ 171(a), and is not bound by the “case or@wersy” requirement of Article Il1Zevalkink v.
Brown 102 F.3d 1236, 1243 (Fed. Cir. 1996). This tbas, however, afipd the Article Il
justiciability doctrinedor prudential reasonsSeeAnderson v. United State344 F.3d 1343,
1350 n.1 (Fed. Cir. 2003).
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Davis 440 U.S. 625, 633 (1979) (alterationoimginal) (citations omitted) (quotingnited States
v. W. T. Grant C.345 U.S. 629, 633 (1953)).

The Court agrees with defendant that thegqstoas it relates to the original awards is
moot. See Eskridge Research Corp. v. United St@&2%-ed. CI. 88, 93-94 (2010). However,
the Court disagrees with defendardttthe entirety of plaintiff's mtest is moot. Plaintiff filed a
complaint challenging more than just thdialievaluations and initial best-value tradeoff
determinations. Plaintiff also challenged theragy’s corrective actioas being insufficient to
cure the alleged errors committed by the agentlannitial evaluations and initial best-value
tradeoff determinations.SeeCompl. 11 6, 58, 65, 79—80, 97, 104. Plaintiff's objection to the
corrective action, which was completed approxetyabne month after thgrotest was filed and
approximately one month before briefing on therits began, is not moot. Accordingly, the
CourtDENI ES defendant’s motion to dismiss for laokjurisdiction ongrounds of mootness.

Plaintiff's contention that the correctivetan was inadequate to address the alleged
errors falls within this court’s bid protest jurisdiction and is fifier review despite the fact that
plaintiff filed this bid proest approximately one monthfbee the corrective action was
completed.Cf. McTech Corp. v. United Stajé¢o. 12-122C, 2012 WL 2878157, at *6 (Fed. CI.
July 10, 2012) (“[T]he court has juridical powerentertain a complaint challenging proposed
corrective action, and [the plaififihas stated a potentially viabtdallenge to the scope of the
[agency’s] corrective action in the antked complaint.” (citations omitted))acobs Tech. Inc. v.
United States100 Fed. Cl. 179, 182 (2011) (“Although there is a possibility[thatplaintiff]
may be awarded the contract as a result ofagpeocurement, this fact does not make [the
plaintiff]’'s claim unripe. . . . [T]his is a pre-awdbid protest in which [the plaintiff] is alleging
flaws in the reprocurement process. The repeent process is virtually complete. There is
no indication that the flaws [th@aintiff] complains of will berecognized and remedied by the
agency.”);Eskridge Research Cor®2 Fed. Cl. at 94-95 (holding that claims “regarding
speculative and potential improprieties in the vahgation process” were not ripe, but noting

® The Forest Service’s correatiaction did not address plaffis objections at GAO because
GAO dismissed plaintiff's first eim as untimely and the remaining claims on the merits. The
corrective action only attempted to address theations raised by the other two protestors at
GAO.

19 The doctrine of ripeness “prevent][s] the ¢spthrough avoidance of premature adjudication,
from entangling themselves in abstract disagesgmover administrative policies, and also to
protect the agencies from judicial intedace until an administrative decision has been
formalized and its effects felt in a caate way by the challenging partiesAbbott Labs. v.
Gardner, 387 U.S. 136, 148-49 (196ahrogated on other grounds Balifano v. Sandergt30
U.S. 99 (1977). A two-part tedetermines whether a claimripe for judicial action:

(1) “whether the issues are fit for judicial d@on—that is, whether thelis a present case or
controversy between the partiesid (2) “whether there is suffemt risk of suffering immediate
hardship to warrant prompt jadication—that is, whether wiholding judicial decision would
work undue hardship on the partie€Cedars-Sinai Med. Ctr. v. Watkinkl F.3d 1573, 1580-81
(Fed. Cir. 1993). The first part of the tesguires that the “agency action is finallokyo Kikai
Seisakusho, Ltd. v. United StatB29 F.3d 1352, 1362 (Fed. Cir. 2008).
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that the plaintiff had not “pledng facts to suggest that [the aggnvas] not properly performing
the technical re-evaluationJ,extron, Inc. v. United Stateg4 Fed. CI. 277, 288—-89 (2006);
ManTech Telecomms. & Info. Sys. Corp. v. United StdgeBed. Cl. 57, 65 n.13 (2004&ff'd,

30 F. App’x 995 (Fed. Cir. 2002) (per curiat).

B. Plaintiff Has Standing to Assert ClairRelating to CLINs 17, 23, 28, 29, 30, 32,
and 33

To establish standing, plaintiff mtushow that it is an “acéillior prospedve bidder[] or
offeror[] whose direct eanomic interest would be affected by the award of the contract or by
failure to award the contract® Info. Tech. & Applications Corp. v. United Stat8$6 F.3d
1312, 1319 (Fed. Cir. 2003) (altéoms in original) (quotingAm. Fed'n of Gov't Emps. v. United
States 258 F.3d 1294, 1302 (Fed. Cir. 2001)). A showahtflirect economic interest” requires
the plaintiff to demonstrate that “amlleged errors caused prejudicé&slobal Computer Enters.,
Inc. v. United States888 Fed. Cl. 350, 401 (2009). “In postae bid protests, the court ‘looks
twice at prejudice, first weighingrejudice as it pertains standing, and then more thoroughly
weighing prejudice to determine whetheaiptiff shall be afforded relief.””Magnum Opus
Techs., InG.94 Fed. Cl. at 530 (quotirg & D Fire Prot. Inc. v. United State32 Fed. CI. 126,
131 n.4 (2006)). “[ljn a post-awarddoprotest, before reaching the merits of the parties’ dispute,
the court conducts only a ‘limita@view’ of the plaitiff's allegations and the administrative
record for the ‘minimum requie evidence necessary for plaihto demonstrate prejudice and
therefore standing.”1d. at 530 n.12 (quotindlight Vision Corp. v. United State®8 Fed. CI.
368, 392 & n.23 (2005)). “This threshold determioatof standing should ‘require [ ] only that
a protestor be (1) either a bidder or proposat tlas been preventé@dm bidding or proposing
due to some infraction other thtre terms of the solicitation itself; or (2) either a bidder or
proposer who would be in contean absent the unreasonablegirement decision or violation
of applicable procurement regulationsld. (alteration in original) (quotingextron, Inc, 74
Fed. Cl. at 285). “The second, more searchiegupice inquiry relating to the merits requires
assessing whether the plaintiff has establishiedlsstantial chance’ it wdd have received the
contract after ‘review of theontract award or bidvaluation process to determine what might
have occurred if the government had not errettd”at 530 (citations omitted) (quotiriRex
Serv. Corp. v. United State$48 F.3d 1305, 1308 (Fed. Cir. 2008)eeks Marine, Inc. v. United
States 79 Fed. Cl. 22, 35 (2007ff'd in relevant part575 F.3d 1352 (Fed. Cir. 2009)).

1 Defendant essentially arguestiplaintiff should have waiteshtil the corrective action was
completed and then filed a new bid protessupplemental pleadings. Although the Court finds
that plaintiff need not have done so, theu@ notes that a court may sometimes look to
supplemental pleadings to determiwhether jurisdiction existsSee Ford Motor Co. v. United
StatesNo. 2011-1134, 2012 WL 3241005, at *5 (Fed-. @ug. 10, 2012) (“Consistent with
Rockwell Internationalv. United Statesb49 U.S. 457 (2007)], this court has not hesitated to
consider post-complaint developnts when the case warrants.”).

12«The standing issue in this case is frarbgd8 U.S.C. § 1491(b)(1), which [the Federal
Circuit] ha[s] found imposes more stringestanding requirementlan Article Ill.” Weeks
Marine, Inc. v. United State§75 F.3d 1352, 1359 (Fed. Cir. 2009).
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Here, defendant and defendamitervenor Siller argue thataintiff lacks standing to
assert claims relating to CLINs 17, 23, 28, 29, 30a88,33. They primarily rely on plaintiff's
failure to meaningfully compaiies proposal to the other prods also not selected for the
contested CLINsSeeDef.’s Mots. & Opp’n 26-28; Def.-Inteenor Siller's Opp’n to Croman’s
Mot. for J. on Administrative R. & Cross-Mdtr J. on Administrative R. (“Def.-Intervenor
Siller's Mot. & Opp’n”) 9-10, 18 (docket entry 41, June 6, 20%2E alsdef.’s Reply & Mot.
7-10; Def.-Intervenor Siller's Reply in Opp’n to®@nan’s Mot. for J. on Administrative R. & in
Supp. of Its Cross-Mot. for J. on Adminidive R. (“Def.-Intervenor Siller’s Reply”) 2—4
(docket entry 58, July 3, 2012).

Based on the Court’s review plaintiff's allegations anthe administrative record, the
Court is persuaded that plaintiff has made ai@efit showing of prejudie to have standing to
assert all of its claims relating to CLINs PR, 28, 29, 30, 32, and 33. Plaintiff would have been
in contention absent the allegedreasonable procurement decisiand violations of applicable
procurement regulations. The Court is persdduethe fact that platiff proposed relatively
low total prices for its helicdprs; plaintiff's proposal receideexceptional ratings for the
safety/risk, past performanceydhorganizational experience fagpplaintiff's helicopters met
the minimum payload requirement for all tentested CLINs; and plaintiff has alleged
numerous errors in the evaluatiomsldest-value tradeoff determinatiofisSeePl.’s Mot. 6, 13
& n.19, 14 & n.20, 18, 33-36; Pl.’'s Resp. 9. Accordingly, the CdENIES defendant’s
motion to dismiss plaintiff’s protest for lack of standifigSee, e.gGTA Containers, Inc. v.
United States103 Fed. CI. 194, 201 (2012).

C. Defendant’s Motion to Dismiss PlaintiffGhallenge to the Recent Solicitation for
Four Helicopters, RFP 12-9025, for Lack$tanding Is Moot Because Plaintiff's
Counsel Stated at Oral Argument thiraintiff Does Not Challenge RFP 12-9025

In its supplemental brief, plaintiff posto RFP 12-9025 as evidence that the
cancellation of the four CLINs in RFP 11-9001ketsolicitation at issue—was improp&ee
Pl.’s Supplemental Br. 2. Plaintiff seein that brief to enjoin RFP 12-902H. at 5. However,
plaintiff has not protested RFP BP25, a point plaintiff's counsel rda clear at oral argument.
SeeHr'g Tr. at 13:21-22Croman Corp. v. United Statedo. 12-75C (Fed. Cl. July 16, 2012)
(hereinafter “July 16, 2012 Hr'gr.”) (“[W]e're not challenginghe later solicitaon at all.”)
(docket entry 68, Aug. 10, 2012). Accordingly, the CENIES on grounds of mootness
defendant’s motion to dismiss for lacksinding with respect to RFP 12-90Z5eeDef.’s
Mots. & Opp’n 28.

13 The Court rejects defendant’s argument thaingiff failed to sufficiently address standing in
its opening brief and thus waived the iss@e@eDef.’s Mots. & Opp’n 26.

4 However, as discussétfra in examining the merits, for sonoé plaintiff's allegations, the
Court finds that plaintiff has nastablished it had a substantihhnce to secure a contract
absent the alleged errorSee USfalcon, Inc. v. United Stat@2 Fed. Cl. 436, 450 (2010)
(“[E]ven though the question of prejudice involthe same test and a factual analysis in both
contexts, the answers might differ doethe procedural posture.§ee also Linc Gov't Servs.,
LLC v. United State®6 Fed. Cl. 672, 697-99 (2010).
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D. The Court Rejects Defendant’s Argumiait Plaintiff Waived or Abandoned Its
Claims

In Blue & Gold Fleet, L.P. v. United Stateéke Federal Circuitacognized “a waiver rule
against parties challenging the terms gbaernment solicitation.” 492 F.3d 1308, 1314 (Fed.
Cir. 2007). Here, defendant argithat plaintiff has waiveits claims regarding CLINs 17, 23,
28, 29, 30, 32, and 33 because the solicitation diedithat performance requirements were a
minimum and that technical fa, when combined, were sifjoantly more important than
price. Def.’s Mots. & Opp’n 29-32; Def.’'s Reply & Mot. 10-12.

The Court rejects this argument becausevihdbecome apparent below, plaintiff's
objections are not to the termstbé solicitation, but téthe agency’s evaluations and best-value
tradeoff determinationsSeePl.’s Resp. 9-12.

Defendant also argues that plaintiff haardioned its challenge tbe cancellation of
CLINs 21, 22, 27, and 34 because it did not swdfidy address this claim in plaintiff's
supplemental brief in support of its motifmr judgment on the administrative recor8eeDef.’s
Mots. & Opp’'n 32—-34; Def.’'s Reply & Mot. 13—-13.he Court rejects this argument because, as
is evident in plaintiff's supgmental brief in support of its motion for judgment on the
administrative record, plaintiff continues to chatie the Forest Servicedgcision to cancel four
CLINs. SeePl.’s Supplemental Br. 2-3.

E. Standard for Review of Bid Protests

In a bid protest action, the cauwvill set aside agency actioniifis “arbitrary, capricious,
an abuse of discretion, or otherwise noa@cordance with law.” 5 U.S.C. 8§ 706(2)(Age28
U.S.C. § 1491(b)(4)Banknote Corp. of Am. Inc. v. United Sta@85 F.3d 1345, 1350 (Fed. Cir.
2004). The protestor will succeed when “{i¢ procurement official’s decision lacked a
rational basis; or (2) the procurent procedure involved a violatiar regulation or procedure.”
Banknote Corp. of Am365 F.3d at 1351 (quotingipresa Construzioni Geom. Domenico
Garufi v. United State238 F.3d 1324, 1332 (Fed. Cir. 2001)) (internal quotation marks
omitted). The protestor must show that the agédailed to provide a “coherent and reasonable
explanation of its exercise ofstiretion” or that there was a “aeleand prejudicial violation of
applicable statutes or regulationsd. (quotinglmpresa Construzioni Geom. Domenico Garufi
238 F.3d at 1332-33) (internal quotation marks omitted).

The protestor’s burden becomes more difficultreesdegree of disdien vested in the
contracting officer becomes great®ynCorp Int'l LLC v. United State§6 Fed. Cl. 528, 537
(2007). Negotiated procurements afford the contracting officer a “breadth of discretion”; “best
value” awards afford the contiay officer additonal discretion.ld. Therefore, in a negotiated,
best-value procurement, the “protas burden is especially heavyld.

The disappointed offeror bears the burden to demonstrate an error sufficient to warrant
relief. Maint. Eng’rs v. United State$0 Fed. Cl. 399, 413 (2001). Establishing prejudice at the
merits stage requires proving “that there waslastantial chance [the protestor] would have
received the contract award but for this erroklfa Laval Separation, Inc. v. United Stat&g5
F.3d 1365, 1367 (Fed. Cir. 1999) (quotitistica, Inc. v. Christophet02 F.3d 1577, 1582
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(Fed. Cir. 1996)) (internal quotation marks omitteBe minimiserrors in the procurement
process do not justify relielGrumman Data Sys. Corp. v. Dali@@8 F.3d 990, 1000 (Fed. Cir.
1996). But “multiple errors might cumulatively establish prejudidgSfalcon, Inc. v. United
States 92 Fed. CI. 436, 450 (2010). “Prejodiis a question of fact.Bannum, Inc. v. United
States404 F.3d 1346, 1353 (Fed. Cir. 2005) (cithdyvanced Data Concepts, Inc. v. United
States 216 F.3d 1054, 1057 (Fed. Cir. 2000)). “In a migtigward contract, prejudice analysis
must take into account the impact of the erroalbthe awards, including whether the correction
of an error ‘might not only improve the prote&esvaluation, but diminish that of a current
awardee, or even eliminateat awardee from furthepaosideration altogether.”Afghan Am.
Army Servs. Corp. v. United Stat@® Fed. Cl. 341, 367 (2009) (quotiSgrco Inc. v. United
States 81 Fed. Cl. 463, 501 (2008)).

In reviewing cross-motions for judgment on the administrative record, the court must
determine “whether, given all the disputed and undisputed facts, a party has met its burden of proof
based on the evidence in the record. & D Fire Prot, 72 Fed. Cl. at 131. In a manner “akin to an
expedited trial on ‘the paper record,” the court will make findings of fact where nece€3dEy.
Consulting, Inc. v. United State&3 Fed. CI. 380, 387 (2007) (quotiAg& D Fire Prot., 72 Fed. Cl.
at 131).

F. Plaintiff's Claims Regarding the A&gcy’s Evaluation of Proposals Are
Unavailing

“Evaluations may be conducted using aatng method or conibation of methods,
including color or adjectival tengs, numerical weights, anddinal rankings.” FAR 15.305(a).
“The rating method need not be disclosed sghblicitation.” FAR 15.304{). Regardless of the
method used to evaluate propiss evaluations must docunehe “relative strengths,
deficiencies, significant weaknessand risks” of the evaluatgroposals. FAR 15.305(a).
When tradeoffs are performed, FAR requires thatsource selection record include “[a]n
assessment of each offeror’s ability to accomphghtechnical requirements” and “[a] summary,
matrix, or quantitative ranking, along with apprape supporting narrative, of each technical
proposal using the evaluatiferctors.” FAR 15.305(a)(3).

1. Plaintiff Has Not Demonstrated that the Rating Methods for the
Safety/Risk, Past PerformancaedaOrganizational Experience Factors
Were Irrational or Contrary to Law

At bottom, plaintiff challenges the averagiofgwhole numbers to arrive at numerical
ratings carried out to multiple decimdlscause plaintiff claims thigrocess led to numerical
ratings that were “falsely presg.” Pl.’s Mot. 26—33; Pl.'"Resp. 32—40. The Court finds that,
although the agency’s rating method may leathlse precision in some cassse, e.g.Sercq
81 Fed. CI. at 488, plaintiff has failed to demoate that the rating method the agency used
caused false precision this case Plaintiff has not shown thés proposal deserved a better
numerical rating for any of thesleree factors. Plaintiff alslbas not shown that the other
proposals deserved different nuneatiratings from what they received. In short, plaintiff has
failed to demonstrate that the namcal ratings for these threactors did not accurately reflect
the actual differences in the proposdiee Dismas Charities, Inc. v. United StaéisFed. CI.
191, 205 (2004) (“While the methodology used by gilgency] may be, at first glance, a bit
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confusing to some, it is not irrational. [Theipltiff] has not met its burden of showing that the
evaluation of the proposals did ramicurately reflect #hactual differences in the proposals.”
(internal quotation marks omitted)).

Plaintiff's allegation that the adjectival ratings were undefined is simply incoseet,
Pl.’s Mot. 26-27, a fact that plaintiff appedo acknowledge in its response bri8eePl.’s
Resp. 20, 22, 32 nn.28-29. The SSP defined the adjectival ra8ag8R Tab 3, at 24-25.
Additionally, plaintiff notes in pssing that the TET Reevaluatioarrative uses the term “Above
Acceptable,” but does not define this terBeePl.’s Resp. 21 n.13. Hower, even plaintiff
concedes that all of the ratingsneaot required to be define&eePl.’s Mot. 28 n.40.

Lastly, the Court rejects pldiff's arguments in its responseief that amount to attempts
to turn an arguable lack of ciyrin the administrative recoras to how the factors were rated
into claims that the rating method was impropgeePl.’s Resp. 38—-40. For example, parts of
the administrative record describing what ocadiirethe evaluationsma reevaluations suggest
thatthe OMassigned the numerical nagjs for the safety/rislpast performance, and
organizational experience factors, despiteftice that it is clear from elsewhere in the
administrative record that the OM only assigtieel numerical ratings for the overall technical
rating and aircraft performance factor basedosmulae the agency created. The administrative
record shows thahe TETassigned the adjectivahdnumerical ratings for safety/risk, past
performance, and organizational expert factansl these numerical ratings were then entered
into the OM. The Court rejexplaintiff’'s argument that it was improper for the TET to assign
numericalratings in addition to assigg adjectival ratings.

2. Plaintiff's Claims Regarding thRating Method for the Aircraft
Performance Factor Are Unavailing

Plaintiff argues that the numeail ratings carried out to myite decimals for the aircraft
performance factor created dskasense of precision. Pl.’s$pe 32—-40. However, plaintiff has
not demonstrated that tleewas any false precisiamthis case

For the first time in its response brféfplaintiff notes that the eiraft performance factor
was not assigned an adjectival rating by the THAI.'s Resp. 34. The OM only assigned a
numerical rating for each aircraft proposeddach CLIN based on the number of pounds by
which the aircraft exceeded the minimum paglloaquirement and based on the capabilities of
the other helicopters proposed for the CLIN.aififf argues that it was inconsistent with the
SSP not to assign an adjectival rating. Howepkaintiff has not demonstrated that it was
prejudiced by the failure of the agency to do SeeCACI Field Servs., Inc. v. United States
854 F.2d 464, 466 (Fed. Cir. 1988) (“[The plaintdfooses not to dispute the [trial] court’s
clear finding on lack of prejudicgThe plaintiff] . . . failed to denonstrate that it was prejudiced
by any of the differences in relative importarbetween the RFP evalioa factors and the SSP

15 Because the Court rejects plaintiff's argunsesn the merits, the Court need not decide
whether plaintiff waived its claims regardingetbvaluation of the aircitgperformance factor
that were not raised unplaintiff's response briefas argued by defendarfieeDef.’s Reply &
Mot. 23.

20



[Source Selection Plan] evaluation factors.” That finding is supported by record evidence . . . .”
(fourth and fifth alterations in original) (quoti@ACI Field Servs., Inc. v. United Staté8 Cl.

Ct. 718, 729 (1987)xee alsdJSfalcon 92 Fed. CI. at 453 (discussing relationship between SSP
and evaluation method ultimately employed).

For the first time in its response briefajpitiff also argues that the rating method for
evaluating the aircraft performance factor waproper because keys charts containing the
proposals’ ratings indicateétiat numerical ratings of 3.1 to 5 for the aircraft performance factor
corresponded to adjectival ratingmarginal or unacceptabl&eePl.’s Resp. 33—-34 (citing AR
Tab 3, at 24; AR Tab 67, at 15995-97, 16011, 16013, 16016, 16041, 16051). However,
defendant explains:

[T]he Forest Service simply spread thiecraft Performance numerical ratings
over a 5-point scale instead of concetmigathem within a Z3oint scale, which
would have eliminated the appliagati of “Marginal” and “Unacceptable”
descriptors to helicopters that met peniance requirements. If the Forest
Service had scored Aircraerformance on scale of 1-2.9, then it still would have
to differentiate between the helicoptepgrformance capabilities in order to
gualitatively evaluate the AircraRerformance factor, which the 2011 RFP
required. AR 280. For example, a helitmphat received the worst Aircraft
Performance rating on a 1-5 scale (5.0) wbuld receive the worst Aircraft
Performance rating on a 1-2.9 scale (209)y the number would change, not the
helicopter’s ratingelative to the competition

. Here, the use of a more conderssde for the Aircraft Performance factor
would not have improved Croman’s placement in that scale. Croman does not
argue that it would have, nor doesjtecify any way in which Croman,
specifically, was harmed by use of an improper scale.

Def.’s Reply & Mot. 26. The Court agrees witefendant’s assessment of the effect of this
alleged error.See als@eaborn Health Care, Inc. v. United State31 Fed. Cl. 42, 52 (2011)
(holding “that [the plaintiff] did not suffer any @udice from the information provided in the
solicitation or from the weghts actually used in thevaluation of proposals”).

3. Plaintiff Has Not Demonstrated thiatWas Prejudiced by the Agency’s
Alleged Failure to Sufficiently Docoent Strengths and Weaknesses or
that the Administrative Record Is Ireglate for Effective Judicial Review

Plaintiff has repeatedly argued that the adstrative record is lacking in sufficient
documentation of strengths and weaknesSe®, e.gPl.’s Mot. 22, 24 n.16, 26; Pl.’s Resp. 15
n.7, 16 n.9, 18-22, 24 n.16, 40 n.38. The administragieard shows plaintiff's total prices,
prices per pound, and adjectiaald numerical ratings for technical factors and subfactors, as
well as the TET Reevaluation narrativelaintiff has not shown that it was prejudiced, even if
the agency fell short of what is required by FARthat the record is inadequate for effective
judicial review.
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4, The Agency Need Not Have Eliminated Defendant-Intervenor Siller’'s
Proposal from Consideration for CLIN 23 Based on Price

The RFP stated that price proposals wouléVeuated “to determine reasonableness and
to determine the demonstrated understandineofevel of effort needed to successfully
perform the services.” AR Tab 7, at 280. Ppoeposals were also to be evaluated using the
“Best Value” formula, which calculated the price per poult, see alsd-AR 15.404-1(a)(1)
(“The contracting officer is responsible for evding the reasonableness of the offered prices.”);
FAR 15.404-1(b)(2) (“The Government may use various price analysis techniques and
procedures to ensure a fair and reasonabde piiexamples of such techniques include, but are
not limited to, the following: . . . Comparison pfoposed prices received in response to the
solicitation. Normally, adequate price competitemtablishes a fair and reasonable price.”); AR
Tab 3, at 12 (“It is anticipateddhadequate competition willgelt in reasonable prices. Past
acquisitions and market research indicateddlare more than enough potential Offerors to
allow for adequate competition.”).

In the Revised Request for Source Selecfiathority, the CO stated, “Overall price
reasonableness was determined based on compafisea pricing factors] 1) prices proposed
for the base year and three one year optiorogsyiand 2) evaluating the average cost per pound
for each aircraft as per the solicitation for thedogiear and three one year option periods.” AR
Tab 67, at 1599%ee alsad. (“The TET and the Contracting Officeeviewed all of the pricing
to determine price reasonableness . . ..").

In response to CLIN 23, the agency received fewer proposals than it did for the other
CLINSs requiring helicopters witmedium-lift capabilities.SeeAR 67, at 16054. According to
defendant, that CLIN 23 required a helicopter vaitheast medium-lift capabilities that was
equipped with a tankas opposed to a bucket, resulted in “@ua assortment of bidsand . . . a
higher average price.” Def.’s Mots. & Opp’n 5@or this CLIN, plaintiff's total price for an
aircraft was approximately [***] and defendant@nvenor Siller’s total pde for an aircraft was
approximately [***].

Plaintiff concedes that “the Forest Servicwlertook . . . a review [of price] and, as a
result, rejected offers on certain line item®I'’s Mot. 15-16. However, according to plaintiff,
the agency “improperly failed to do so wrigard to Siller’'s pyposal on line item 23.1d. at
16;seePl.’s Resp. 24-32. Plaintiff argsi¢hat the agency should have eliminated defendant-
intervenor Siller’s helicopters proposed for CL28 because defendant-intervenor Siller’s prices
were unreasonable. In support of its argumeatnpff compares defenda&imtervenor Siller’s
total price and daily availability rates to plaintiftatal price and daily availability rates and total
prices and daily availability rag€for awardee helicopters withedium-lift capabilities See
Pl.’s Mot. 14-15, attach. 1. Plaifitalso argues that the agencyaslure to eliminate defendant-
intervenor Siller’s proposal was inconsistentwits decision to elimiate helicopters proposed
by Erickson because the money saved, calculatddliars and percentages, would have been
greater in this instance. Pl.’s Mot. 16.

In addition to arguing that defendant-intemee Siller’s price was unreasonable, plaintiff

argues that the price showed a latkinderstanding of the level effort needed to perform the
services required by CLIN 23. According to pki, defendant-interveor Siller failed to
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appreciate that CLIN 23 only required a hepiter with medium-lift capabilities to “meet” the
performance requirements. Pl.’s Mot. 17.

Plaintiff's argument that #gnagency was required tareinate defendant-intervenor
Siller’s proposal in response to CLIN 23 suffén@m four principal flaws. First, defendant-
intervenor Siller’s total price was for a helicoptgth heavy-lift capabilities. Thus, the agency
received a helicopter with a payload that was ngrefater than the payload of helicopters with
medium-lift capabilities.The payload requirements in the solicitation were amilyymums
Second, as noted by defendant, the average mdpotal price on CLIN 23 was approximately
[***]. SeeDef.’s Mots. & Opp’n 49 (citing AR Tab 67, at 16054). Although defendant-
intervenor Siller’s total price was approximgtg**] higher than plaintiff's total price,
defendant-intervenor Siller’s tdtarice was only approximate[y**] higher than the average
proposed total price on CLIN 23 hird, plaintiff's argument fail$o appreciate that defendant-
intervenor Siller’s price per pound was actuddiyer than plaintiff's price per poundd. at 50.
Fourth, plaintiff's analogy to the agency’s elimination of [*H¢licopters is inapposite. When
the agency eliminated [***] propesl helicopters, it did so becausmilar performing
helicopterswere available at a lesserstdo the agency. Plaintiffas not shown that any of its
helicopters were similar to the helicoppeoposed by defendamttervenor Siller.

Accordingly, the Court finds plaintiff's clei that the agency was required to eliminate
defendant-intervenor Siller’s gposal responding to CLIN 23 from consideration to be
unavailing.

G. Plaintiff Has Not Demonstrated that It \&/&rejudiced by Alleged Errors in the
Agency’s Best-Value Tradeoff Determinations

The best-value process issdebed in FAR 15.101-1: “This process permits tradeoffs
among cost or price and non-cost factors dloava the Government to accept other than the
lowest priced proposal. The . . . rationaletfadeoffs must be docwanted in the file in
accordance with 15.406.” FAR 15.101(c). FAR 15.308 esltrs the role of the SSA. First, the
SSA'’s “decision shall be based on a compaeatissessment of proposals against all source
selection criteria in the soltation.” FAR 15.308. Second, théecision shall represent the
SSA'’s independent judgmentld. Third, the decision “shall be documented, and the
documentation shall include the rationale foy dusiness judgmentsid tradeoffs made or
relied on by the SSA, including benefits associatét additional costs,” although any tradeoffs
need not be quantifiedd.

The court inSercothoroughly explained the requirentef the regulthons, creating “a
skeletal framework” of the inquir “First, the regulation requirédee agency to make a business
judgment as to whether the higher price of anraffevorth the technicdlenefits its acceptance
will afford.” 81 Fed. Cl. at 496. An agency must “do more than simply parrot back the strengths
and weaknesses of the competing proposals—tatieagency must dig deeper and determine
whether the relative singths and weaknesses of the cotimgeproposals are such that it is
worth paying a higher price.ld. at 497. Second, “the agency need neither assign an exact
dollar value to the worth associated with teehinical benefits of eontract nor otherwise
guantify the non-cost factors. But . . . logiggests that as that magnitude [of the price
differential] increases, the relative beneyitsided by the higher-priced offer must also
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increase.”ld. (citation omitted). Third, the agency must document its tradeoff analgsis.
“Conclusory statements, devoidariy substantive content, haveelm held to fall short of this
requirement, threatening to turn the waff process into an empty exerciséd:.

Here, plaintiff challenges the use of the OM by the agency and the sufficiency of
statements and explanations by the TET, &, SSA. The OM aggpied “overall technical
ratings” based on the numerical ratings for the aircraft performance, safety/risk, past
performance, and organizational experienceofact The OM assigned the overall technical
ratings with weights set by the TEQ reflect the level of importaecof the technical factors.

The overall technical ratings were numericalngsi carried out to four decimals. The OM was
programmed by the TET to emphasize or prioritizedierall technical ratg at [***] percent,

total price at [***] percent, and price per pouad[***] percent. The administrative record
includes explanations of how the OM workedeAR Tab 67, at 16040, 16210, and statements
by the TET, CO, and SSA that the proposals seldngatie OM represented the best value to the
agency.SeeAR Tab 67, at 16034-35; AR Tab 68, at 16213.

Even if the agency’s use of the OM and #tatements and explanations by the TET, CO,
and SSA fell short of what is required by FAR 308, plaintiff has failed testablish that it was
prejudiced by the agency’s best-value traddeterminations. “Prejudice in the context of a
violation of FAR 15.308 requiresdhthe protestor’'s chancesreteiving the contract be
increased” if the agency had complied with FAIRfo. Scis. Corp. v. United State&3 Fed. Cl.

70, 121 (2006). The Court has four reasonsémcluding that plaitiff has not shown

prejudice. First, as to CLIN 23, plaintiff hast demonstrated that any of the proposals should
have been eliminated from consideration baseprme. Thus, plainti is required to show
increased chances of receiving CLIN 2@V no proposals were eliminated from
consideration, which it has not done. Second, regguall of the disputed CLINSs, plaintiff has
failed to meaningfully compare its proposal watty of theother proposalsiot selected

Plaintiff's failure to do so is especially evident with respect to CLINs 17, 28, 29, 30, 32, and 33.
See Brooks Range Contract Servs., Inc. v. United Stdigd-ed. Cl. 699, 713 (2011) (finding
that the plaintiff had failed testablish prejudice to show stimg in light of another proposal
not selected). Third, plaintifias not established that the urigieg evaluations were improper,
which in turn could have affectedetibest-value tradeoff determinatior3ee id. Fourth,

plaintiff has failed to demonstrate that thisisase in which plaintiff need not meaningfully
compare its proposal to other prepés not selected, ataintiff’'s counsel seemed to suggest at
oral argument.See generallyuly 16, 2012 Hr'g Trat 28:22—-31:9, 76:11-21.

Accordingly, even if the agency faileddomply with FAR 15.308, plaintiff has failed to
show that it was prejudiced.

H. Plaintiff Has Not Shown that the Cancellation of Four CLINs Was Irrational or
the Agency’s Reasons Were Pretextual

“[A]n agency’s cancellation decision must &gpported by a ‘ratiotiaor ‘reasonable’
basis.” Madison Servs., Inc90 Fed. CI. at 680. Here, foGLINs were cancelled due to,
among other reasons, budget constraiBeseAR Tab 29, at 1340&ee alscAR Tab 67, at
15994. Thus, the agency had a rational basigsfaction, notwithstanding plaintiff's arguments
that simply amount to a mere disagreemeith the wisdom of the agency’s decisioBeePl.’s
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Mot. 4 n.5, 18; Pl.’'s Supplemental Br. 2—6. To th&ekplaintiff contendshat the reasons for
the cancellation were pretextusgeCompl. 11 82—-97, plaintiff lsanot met its burden of
providing clear and convincing lence to demonstrate sudbef. Tech., Inc. v. United Stajes
99 Fed. CI. 103, 126 (2011).

l. Defendant’s Motion to Strike BENIED

Defendant moves to strike attachment 1 somiff's response brieéind related portions
of plaintiff's response briefSeeDef.’s Reply & Mot. 35-37. Sxifically, defendant moves to
strike a letter from the Forest Service infongplaintiff that it was unsccessful in its proposal
responding to RFP 12-9025 and portiofglaintiff’'s response briafelating to the letter. The
Court indicated at oral arguent that it would deny defeant’s motion to strikeSeeJuly 16,
2012 Hr'g Tr. at 6:7-9.

For substantially the reasons set forth im @ourt’s order denying plaintiff's motion to
supplement the administrative recasdeJune 8, 2012 Order (docket entry 48), the Court
DENIES defendant’s motion to strike.

CONCLUSION

For the foregoing reasons, the CADENI ES plaintiff's motion for judgment on the
administrative recordDENI ES defendant’s motion to dismiss on grounds of mootness and lack
of standing DENIES defendant’s motion to strike; a@RANTS defendant’s and defendant-
intervenor Siller’s cross-motions for judgmemt the administrative record. The Clerk shall
enter judgment accordingly.

Some information contained herein may basidered protected information subject to
the protective order enteredtims action on March 2, 2012 (doclezitry 18). This Opinion and
Order shall therefore be filed under seal. Thetigmshall review the Opinion and Order to
determine whether, in their view, any inforneettishould be redacted in accordance with the
terms of the protective ordprior to publication. The Cou@RDERS that the parties shall file,
by Monday, August 27, 2012, a joint status repordentifying the infemation, if any, they
contend should be redacted, together waitrexplanation of the basis for each proposed
redaction.

IT ISSO ORDERED.

s/ George W. Miller
GEORGE W. MILLER
Judge

25



