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JAMES H. WOLLMAN,
10 U.S.C. 81201 (2m) and 37 U.S.C.
§ 204(a)(2006); Military Disability
Retirement; Existed Prior to Service,
“EPTS”; Presumption of Incurrence
and Aggravation; 28 U.S.C. §
1491(a)(2), Remand.
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V.
THE UNITED STATES,
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Jason Ellis Perry, Cheshire, CT, for plaintiff.
Michael Damien Shyder, U.S. Department of Justicd/ashington, DC, with whom were
Suart Delery, Principal Deputy Assistant Attorney General, deahne E. Davidson,
Director, for defendantCaptain Rachel A. Landsee, U.S. Army Litigation Division, Fort
Belvoir, VA, of counsel.
OPINION

FIRESTONE, Judge

In this military pay case, Mr. JamEls Wollman (“Mr. Wollman” or “the
plaintiff’) seeks compensation and benefiteler 10 U.S.C. 8 T4 (2006) and 37 U.S.C.
§ 204(a) (2006) stemming from the ArrRysical Disability Review Board’s

(“APDRB”)* failure to correct what he allegess the United States Army Physical

Disability Agency’s (“USAPDA”)(1) denial of a full and faihearing undetO U.S.C. §

! Like the Army Board of Corrections foriMary Records, the APDRB was established
pursuant to 10 U.S.C. 88 1552, 1554, and possH#ssasme powers as those exercised by the
boards whose decisions it reviews. S2eC.F.R. § 581.1(a) (2006).
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1214 (2006); (2) failure to pperly apply certain presumpns related to whether his
Ankylosing Spondylitis (“AS”f was incurred and aggraeatwhile serving on active
duty; and (3) refusal to propgrtompensate him in light of his AS, plantar fasciitis, and
wrist fracture. In his pending cross motion for judgment on the administrative record,
Mr. Wollman seeks compensatifor denied pay and allowaes; out-of-pocket expenses
for medical care incurred since his separatiom active duty; restoration to active duty
until his case is finally decided by the Secrgtairthe Army (in the event that the court
remands the case for further proceedingsd costs and attorneys fees.

The defendant, the United States (“théeddant or “the government”), has moved
for judgment on the adminrsttive record, arguing that the APDRB’s decisions were not
arbitrary, capricious, unsupported by substd evidence, or contrary to law.
Specifically, the government camtds that (1) any procedueairors made by the Medical
Evaluation Board (“MEB”), Physical Evation Board (“PEB”), or USAPDA were
corrected by the APDRB; J2he PEB, USAPDA, and the APDRB properly applied the
presumptions concerning the incurrenod aggravation of Mr. Wollman’s AS; (3)
substantial evidence suppattde PEB, USAPDA, and APBRfindings concerning the
incurrence and progressionMf. Wollman’s AS; and (4)he plaintiff waived his

disability claims related to hisgmtar fasciitis and wrist fracture.

2 Ankylosing Spondylitis is “a fornof degenerative joint disease tladfiects the spine. lItis a
systemic illness of unknown etiology, affeqiyoung persons predominantly, and producing
pain and stiffness as a result of inflammatiothef sacroiliac, interverteal, and costovertebral
joints. . . .” Dorland's lustrated Medical Dictionaryl 779 (31st ed. 2007).




For the reasons discussed below,gbeernment’s motion for judgment on the
administrative record IGRANTED-IN-PART AND DENIED-IN-PART , and the
plaintiff’s motion for judgment othe administrative record BENIED-IN-PART . The
case IREMANDED to the APDRB for further proceedings consistent with this opinion.
l. BACKGROUND

A. The Relevant Statutory and Regulatory Provisions

Under 10 U.S.C. Chapter 61, a membethef armed services may be entitled to
disability benefits if, intealia, the member incurs or aggravatagphysical disability in
the line of duty._Se&0 U.S.C. § 1201. The Depawnts of Defense (“DoD”) and the
Army have implemented Chapter 61 throwgimplementary regulatory frameworks.
DoD Instruction (“DoDI”) 1332.38 (Noember 1996) establishes the Disability
Evaluation System (“DES”), which consistsd#partment-wide polies and procedures
for adjudicating claims for disability retireant and severance payhe DES process
generally includes evaluation(s) by a ME#rysical disability evaluation(s) by Informal
and/or Formal PEBSs; service member cgrlimg; and a final disposition regarding
continued service. DoDI 1332.38 1 E3.PSex

The Army has issued tailoring regulatiomkich provide more detailed procedures

to adjudicate disability claims. Séemy Regulation (“Army Reg.”) 635-40 (September

% DoDI 1332.38 defines “Service Aggi@ion” as “[tlhe permanentorsening of a pre-[s]ervice
medical condition over and above the naturabpession of the condin caused by trauma or
the nature of [mlilitary [s]ervice.”



1, 1990) (Physical Evaluation for Ret®n, Retirement, or SeparatiohBlesinski v.
United States34 Fed. Cl. 159, 162-63 (199%)escribing the Army's disability
evaluation process under Army Reg. 635-40). @swerallyArmy Reg. 600-8-4 (April
2004) (Line of Duty Policy, Procedures, and Investigatid#gny Reg. 40-501
(February 2005) (Standards Military Fitness). Of particular relevance to Mr.
Wollman’s claims, Army Reg. 635-40 dictates how the Army determines whether a
soldier's medical condition existed prior to service (“EPf®t)was permanently
aggravated by service. Spixally, when determining wéther a condition was incurred
or aggravated in the line duty, DoDI 1332.38 and ArmReg. 635-40 create certain

presumptions based on the nature of the condition and when it was discovered. As

* The court concludes that the Septembdi980 update to the Augusb, 1990 release of Army
Reg. 635-40 was the operative regola at the time Mr. Wollman was separated from the Army.
The government cites to Army Reg. 635-40 (Audi®90), and the plaintiff cites to a February

8, 2006, update to Army Reg. 635-40. The effective date of the Fel2Q@8yrelease, however,
was March 8, 2006—roughly two weekseatfMr. Wollman’s discharge.

®> Army Reg. 635-40 1 3-4 notes thaigibility for disability benefits is dependent on satisfying
line of duty criteria found in Army Reg. 6(1. The introduction to Army Reg. 600-8-4,
however, describes itself as fxblish[ing] the guidance for linef duty determinations that was
previously omitted from Army Reg. 600-8-1.” Thké&wre, the court concludes that the portions
of Army Reg. 600-8-4 that impact line of dutyteleninations are incorporated into Army Reg.
635-40 by reference.

® Army Reg. 600-8-4's glossary defines EPTS disties: “[a]ny injury, dis@se, or illness, to
include the underlying causative condition, whizds sustained or contracted prior to the
present period of [Active Duty] or authorizedining, or had its inception between prior and
present periods of [Active Duty] or training isrsidered to have existgrior to service. A
medical condition may in fact be present or depilg for [some time] prior to the point when it
is either diagnosed or manifests symptomsnggquently, the time at which a medical condition
‘exists’ or is ‘incurred’ is not dependent orettlate of diagnosis or when the condition becomes
symptomatic. (Examples of some conditiovtich may be pre-exigmg are slow-growing
cancers, heart disease, diabedesnental conditions, wbh can all be present well before they
manifest themselves by becoming symptomatic.)."at®7.



discussed below, if a service member gctarged due to a medical condition that was
EPTS andhat was not permanently aggravatedsbyvice, the member is not entitled to
disability compensation.

I.  Presumptive Determinations Concening Whether a Disease Is EPTS

Service members are presumed to Haaen in sound physical and mental

condition upon entering activiuty except for medical defects and physical disabilities
noted and recorded at the &rof entrance. DoDI 1332.38 | E3.P4.5; Army Reg. 635-40
1 3-2(a). As such, a service membageserally entitled to the presumption that a
medical condition discovered aftentering active duty was inged in the line of duty.
DoDI 1332.38 § E3.P4.5.2.2; Army Reg. 6854 3-2(a)(2). This presumption does not
apply, however, to congenital, fieelitary, or genetic diseaseDoDI 1332.38
E3.P4.5.2.2.1; Army Reg. 635-40 | 3-2(a)(B)stead, these conditions are presumed to
have been incurred prior totepninto active duty (i.e., thegre presumptively EPTS).
SeeDoDI 1332.38  E3.P4.5.2.2; Army R&$5-40 1 3-2(a)(2). DoDI 1332.38 and
Army Reg. 635-40 are silent &swhether (or how) a serganember with a congenital,

hereditary, or genetic disorder can rebet pnesumption that the disorder was EPTS.

" The court notes that Dorlargllllustrated Medical Dictionar{31st ed. 2007) defines these
terms as follows: Congenitadxisting at, and usually beforerthi, referring to conditions that
are present at birth, regéeds of their causation, idt 410; Hereditarygenetically transmitted
from parent to offspring, icht 859; Genetigoertaining to or determined by genes,atl781.
DoDI 1332.38 uses the terms “congenital,” “hétay,” and “genetit interchangeably.
Comparef E3.P4.5.2.2.1 (presumption applies exceptdogenital or hereditary conditions),
with 1 E3.P4.5.2.2.2 (hereditary and/or genetic dispeessimed to have been incurred prior to
entry). By contrast, Army Reg. 635-40 congigiteuses only théerms “congenital,” or
“hereditary.”




Neither DoDI 1332.38 nor Army Reg. 635-define “hereditary,” “genetic,” or
“congenital” disease$.Instead, the Armypas provided broad guidance for determining
whether a condition shallbe presumed EPTS. SpecifigaArmy Reg. 635-40 § 3-3(a)
states that “accepted medical principlesiéndetermined that “certain abnormalities and
residual conditions exist that, when discovetedd to the conclusn that they must
have existed or have started before titbvidual entered militargervice.” Scars,
fractures, fibrosis of the lungs, atrophy feling disease of the central or peripheral
nervous system are listed as examples oéitmns “[w]here medical authorities are in
such consistent and universal agreemei #seir cause and time of origin . . . no
confirmation is needed to support the dasmn that they existed prior to military
service.” Army Reg. 635-40 T 3-3(a)(1)(h).

The presumption that a non-congenital, m@neditary, or non-genetic disease was
incurred in the line of duty @ not automatically entitleservice member to be rafed
for a disability retirement or severance pay. 8gay Reg. 635-40 1 4-19(e)(2). The
government can still rebuteéhpresumption of servicegarrence by showing that a

preponderance of the evidence, based on astepedical principles, supports a finding

8 Enclosure 4 of DoDI 1332.38 consists of a nonhesive list of conditias that are cause for
referral into the DES, sonw which are expressly labeled “congenital.” DoDI 1332.38
E4.2.7.1 lists the following as examples of congéspanal diseases: Spina Bifida, Coxa Vara,
Spondylolysis/SpondylolisthesiKyphosis, and Scoliosis.

® The disability rating represents, “as farcas practicably be determined, the average
impairment in civilian occupainal earning capacity resulting frazartain diseases and injuries,
and their residual conditions.” Do2B32.39 (November 1996); DoDI 1332.38  E3.P4.6
(compensable disabilities rated according ®o\eterans Administteon Schedule for Rating
Disabilities (“VASRD")).



that the soldier’'s condition was EPTS. ®emy Reg. 635-40 § 3-2(a)(5); 1 4-19(e)(2)
(accepted medical principles reagd even where no otheridence indicates impairment
was EPTS). Accepted medical principées defined as “[flundamental deductions,
consistent with medical facts[,] that arersasonable and logical as to create a virtual
certainty that they are correctDoDI 1332.38f E2.1.1._SealsoArmy Reg. 635-40 at
79 (glossary defining “Accepted Medical Pripigis” as “[flundamental deductions that
are consistent with medicadts. They are accepted fagdting and practice in current
major text-books and publications”). Thlgidentiary showing “difers from personal
opinion, speculation, or conjecture.” Army Reg. 635-40 § 3-2(a)(5). If the PEB finds
that a condition was EPTS based primanityaccepted medical principles, then those
principles must be cited as part of the dem. Army Reg. 635417 4-19(e)(2). When
reasonable doubt exists asnttbether the condition was EPTt8e government is directed
to investigate further and, in the absence of sufficient evigdeeselve any dispute
concerning the forgoing presumptions indaof the service member. Army Reg. 635-
40 1 3-2(a)(5).

Applied to the case at bar, DoDI 1332.38 and Army Reg. 635-40 entitle Mr.
Wollman to the presumption thiais AS was incurred in the Enof duty if (1) his AS was
neither noted nor recorded at the timeshéered active duty; and (2) AS is not a
congenital, hereditary, or getic disorder. If both condans are satisfied, then the
government bears the burdensbbwing by a preponderanctthe evidence that Mr.

Wollman’s AS was EPTS. This evidence must be based on accepted medical principles,



but need not be confirmed by specifiference to Mr. Wollman’s medical recors.
However, should the government rely primanoly accepted medical principles to reach
the conclusion that Mr. Wollman’s AS was ERTi%en those principles must be cited and
must show “consistent and wersal’” agreement among medieathorities as to the (1)
cause and (2) time of origin of AS.

ii. Presumptive Determinations Concerning Whether a Disease Is
Aggravated by Service

Even when the government establishes lpyeponderance of the evidence that a
disease is EPTS, active duty soldiers areegaly entitled to a rebuttable presumption
that any additional disability or aggravatiwas in the line afluty and therefore
potentially compensable. SBeDI 1332.38  E3.P4.5.2.2; Army Reg. 635-40 | 3-
2(a)(3). This presumption “may only bgercome by competemedical evidence
establishing by a preponderance of the ena# that the disease was clearly neither
incurred nor aggravated whilergang on active duty. . . . Sughedical evidence must be
based on well-established medical prinegplas distinguished from personal medical
opinion alone.” DoDI 1332.38 § E3.P4.5.2.3. 8s®Army Reg. 635-40 | 3-2(a)(3)
(“specific findings of natural progression"q@red to overcome presumption of service

aggravation); Army Reg. 600-8-4 { 4-8(e)(3pecific findings of natural progress of

19 Even if the agency is notgaired to provide the plaintiffith a citation to an accepted
medical principle, the record mustvertheless be sufficiently widoped to allow for meaningful
judicial review. _Se®eloach v. ShinsekP011-7147, 2013 WL 335945, *9 (Fed. Cir. Jan. 30,
2013).




the pre-existing injury or disease based upeti-established medical principles alone
are enough to overcome the prestimpof [s]ervice aggravation.”).

The presumption that a medi condition that becom@&rmanently worse during
military service was aggravateg that service is not available for cases of congenital,
hereditary, or genetic diseases. Se®l 1332.38 {1 E3.P4.5.22 E3.P4.5.2.3. In such
cases, the member must praviclear documentary evidentt&t his or her condition was
service-aggravated or thille member was permitted ¢ontinue on active duty “after
such a condition, known to be progresswas diagnosed or should have been
diagnosed.”_SeArmy Reg. 635-40 7 B:O(c). The service member may then be entitled
to a disability rating for any aggravationtbfat disease, incurred the line of duty,
beyond that determined to Hae to natural progression oktdisease. DoDI 1332.38 |
E3.P4.5.2.2.2.

Applying this framework to the case bar, Mr. Wollmans entitled to the
presumption that any aggrawatiof his AS was due to hisilitary service if AS is not a
congenital, hereditary, or garedisorder. In that casthe government can rebut the
presumption by making a specific findingtta preponderance of the competent medical
evidence establishes that aggravation of Mr. Wollman’'&S was due to the natural
progression of the disease. This showingloa made by reference to well-established
medical principles alone, and need natafically refer to Mr. Wollman’s medical
records. By contrast, if AS is a congehitereditary, or genetic disease, then Mr.

Wollman bears the burden of showing, witear documentargvidence, that his



condition was service aggravated beyonaatiral progression or that he was permitted
to continue on active duty after his AS whagnosed or should have been diagnosed.

B. Mr. Wollman'’s Service History™*

Mr. Wollman enlisted in th&).S. Army Reserve as a cadet on August 23, 1993, at
the Oklahoma State University, where beaived a scholarship for his education by
training in the Reserve Officer Training CerlROTC”) program. AR 288-96. He was
commissioned into the United States Armyhay 8, 1998, where hgerved on active
duty in the Field Artillery. Afer having served in Iraq froMay 6, 2003 until June 10,
2004, Mr. Wollman was discharged as a @apbn February 24, 2006. AR 283, 297.

C. Mr. Wollman’s Medical Evaluation Board Proceedings

On June 10, 2005, Mr. Wollman receiva permanent medical profile that
indicated that he was no lorrgghysically able to perforroertain functional activities
(e.g., wear body armor, receive livemunizations, carry a 45-pound pa¢k)AR 271.

The profile referred him to a MEB for “Spdyloarthropathy (Sacroiliitis); History of
right wrist fracture.” AR 271. Over the xteawo months he underwent further medical

evaluation, including a rheumatology constidta on July 19, 2005AR 264-70. The

1 The statement of facts are taken lardadyn the unopposed portions of the government's
motion for judgment and supplemented with the adstiative record (“AR”). Pursuant to Rule
5.4(a)(3) of the Rules of the United States €otiFederal Claims (“RCFC”), with certain
exceptions the plaintiff stipulatdd the facts presented inetgovernment’s motion for judgment
on the administrative record. Plaintiff's Mot. 4-5.

21n a June 29, 2005 memorandum for thenBmnder of the Landstuhl Regional Medical
Center, the Army stated that Mr. Wollman had beeable to complete the 2-mile run as part of
the Army Physical Fitness Test for more tihao years. AR 273. As recently as October 24,
2002, however, Mr. Wollman had been described as “maintain[ing] a good level of physical
fitness[,] scoring a 190 on the ArrRhysical Fitness Test.” AR 315.

10



consulting rheumatologist reaived Mr. Wollman’s historyf and symptoms, evaluated
him through a physical exam, evaluatesl laboratory data and imaging studies, and
evaluated his pulmonary function. AR 262-@n his narrative summary prepared for
the MEB, the rheumatologistated that Mr. Wollman haliffered from back discomfort
for seven to eight years without a history gting and that the discomfort was first noted
while undergoing a ROTC evaluatiGh AR 262. The rheumatndjist further stated that
Mr. Wollman received a “waiver” for bagkain upon entry into service, and was

suspected to have AS in 1985AR 262.

3 In late 1994 Mr. Wollman had consulted with civilian orthopedic specialists to determine the
cause of his back discomfort. AR 153. Follog/ia positive test result for the HLA-B27 antigen
in early 1995, his civilian treating physician wedhat, “I have revieed his LS spine films

again and he may have some miobanges at his Sl joints however | think [sic] difficult to

make the diagnosis of Ankylosing SpondylitisXR 153. In a March 9, 1995 entry in his

civilian medical records, hisdating physician states, “X-raysooight in by the patient showed a
pelvis X-ray. Difficult to interpret the Sl jointen this film. They were not well-placed on the
film. Hips look unremarkable. Lumbosacsaine did not show any signs of squaring or
characteristic changes of Ankylosing Spondylitis.” AR 158.

14 On March 17, 1995, Mr. Wollman received aitaily “fitness for duty” evaluation. AR 160.
The military physician noted that Mr. Wollmar€wilian physicians had interpreted the results
of his prior bone scan as “showing possiblglyeAnkylosing Spondylitison the right Sl joint

and [was] otherwise normal.” Ultimately, hewer, the military physician concluded that,
“[given] the physical exam results, patient hasgioms consistent with poor exercise tolerance
and finds himself incapable of doing the requipbgsical training in déege.” AR 160. The
physician recommended against commissioning Mrlém “secondary to his lack of objective
findings and persistent subjective complainttoef back pain and right hip pain.” AR 161-62.
Despite this recommendation, Mr. Wollman wabsequently determined to be “medically
qualified for scholarship reteot, appointment, combat armssggnment, and Airborne/Ranger
training when otherwis qualified.” AR 163-64.

1> The report from Mr. Wollman’s June 12, 199ditary physical does not indicate that he

received a waiver for any then-existing physical condition. To the contrary, it describes him as a
“normal healthy male,” and specifically lidt®th his upper extremities and spine as being

normal. AR 338.

11



The rheumatologist noted that despitgprovements with medication, Mr.
Wollman still stated that he had difficultyitiv prolonged standingsitting, and wearing
the equipment required for hasilitary occupational specialtyAR 262. He diagnosed
Mr. Wollman with AS manifeted by HLA-B27 positivity® bilateral sacroiliitis, and
history of plantar fasciitis! AR 264. Although the dumatologist found that Mr.
Wollman’s prognosis was good with perfornasann a non-physically demanding job, he
found that Mr. Wollman was @fle to perform the physical requirements of his military
occupational specialty and that he failed to nnegtilatory retention criteria. AR 264.

On July 20, 2005, Mr. Wollman’s MEB was conducéedi memorialized in a
standard form. AR 260-61. The board sated that Mr. Wollman had been diagnosed
with “Ankylosing Spondylitismanifested by HLA positivitybilateral [s]acroiliitis and
history of plantar fasciitis.” AR 260. MWollman did not present views on his own
behalf. AR 260. The MEB indicated thtae condition was EPT&nd was permanently
aggravated by service. AB0. The form, which did nabntain additional narrative,
was signed by Colonel Hess, a ployesn with the United Statesir Force. AR 261. On

July 21, 2005, Mr. Wollman indicated tha¢ agreed with the MEB’s findings and

18 The HLA B-27 antigen is strongly associatedhithe development afrthritic processes.
Although the presence of the amtigindicates incread susceptibility to AS, “most HLA-B27
positive persons never develop AS or related diseases.” Muhammad Asim Khan, Ankylosing
Spondylitis: Clinical Featuregn 2 Rheumatology 16 (John H. Klippel & Paul A. Dieppe eds.,
1998). See n.29, infra

17 Although the rheumatologist noted that Mr. Mfmn sustained a wrist fracture in 2000, this
was not listed as one of theritions of diagnosis. AR 263-64.

12



recommendation and that he did not desireotatinue on active duty. AR 261. His
matter was forwarded to a PEB. AR 260.

D. Mr. Wollman’s Physical Evaluation Board Proceedings

On September 2, 2005, an InformalB*t©und that Mr. Wollman was physically
unfit and recommended separation from the sermwithout disability benefits. AR 254-
55. In the description of Mr. Wollmandisability, the InformaPEB stated, “Chronic
[b]ack [p]ain first noted while undergoirROTC evaluation. Td Soldier received a
waiver for the back discomfbas he was suspectedlii95 of having Ankylosing
Spondylitis, which is the currennfitting diagnosis. There ®0 history of trauma/injury
while on active duty. . . . Therns no evidence of permanent service aggravation. (MEB
Dx)[.]”*® AR 254. The narrative then statedtH[tjhe PEB has reviewed the medical
evidence of record and concludbat there is suffi@nt evidence to sutastiate an EPTS
. .. condition for which you are now unfi¥our condition has not been permanently
aggravated by service but is the result of ratprogression.” AR 254. The PEB did not
mention either Mr. Wollman'’s prior wrist fragie or his history of plantar fasciitis as
separate disabling nditions. AR 254.

Mr. Wollman indicated that he did nooncur, AR 255, @d on September 20,
2005, he submitted a statement and suppoetence tdhe Formal PEB to explain

why he felt the AS was not a preexisting comuiti AR 247-49. Mr. Wollman stated that

'8 The court understands the phrase, “MEB Dxteferring to the earlier MEB diagnosis, which
was contradicted by the PEB, that Mr. Wollm&nbndition had been permanently aggravated by
his military service.

13



his AS diagnosis was made in January 2@d%l, that, although he had previous back
alignment problems in 1995 while he wasR@®TC, he did not believe the two were
related. AR 247. He also stated that tloctor who examinedrhiin 1995 said it was
unlikely that he had AS bas@n X-rays and a bone scavhich the doctor stated would
have picked up the earliest symptoms of AR 247. Mr. Wollnan appended to his
petition multiple imaging reports from 2001¢cinding a report dated October 3, 2001 in
which the physician stated that “[tlherenis evidence . . . suggestive of ankylosing
spondylitis presetty.” AR 244.

Mr. Wollman also stated thae did not have a signifinachange in his health
until 2003 to 2004, during the tinvehen he was stationed in faAR 248. Based on an
Internet article by Dr. Gabdirkin, Mr. Wollman hypothesied that his service in the
Army either triggered or aggravated his comlitas a result of an intestinal disease that
he claimed to have received in Iraq. AR/24B, 275. The articlstated that, “[n]Jobody
really knows why you have this conditidmyt the overwhelming eslence is that you
inherited your susceptibility from your ants and you got thisondition from an
infection.” AR 275. The article proceededreview medical liteature from 1996-1999

supportive of the hypothesis that ASrigigered by infection. AR 275-78.

19 Mr. Wollman’s statement did not object to tiiesence of a PEB finding related specifically to
either his wrist fracture or prior ¢tory of plantar fasciitis. AR 247-49.

14



On October 7, 2005, Mr. Wleman’s Formal PEB met ahcame to the same result
as the Informal PEB? AR 237-39. In the descripin of his disability, the Formal PEB
repeated the Informal PEB’s statements eoning the existence of Mr. Wollman’s AS
prior to entering service, absence of s@naggravation, and receipt of a “waivét.’AR
237. On October 21, 2006ir. Wollman indicated his non-concurrence with the
decision and submitted a rebuttal. AR 233-34. In his rebuttal, Mr. Wollman explained
that the Formal PEB suggested that he pi®Wrther documentation of the intestinal
condition that he had in Iraq or submit a leftem his current doctor in support of his
arguments that the intestinal condition aggted his AS. AR 233. Mr. Wollman then
explained that, despite his efforts, his enading physician asset from Irag was unable
to locate his medical recordsd that, without the recorét®m Iraq, his current doctor
was unwilling to submit a statement regarding possibility that ts intestinal problem
made his AS worse. AR 233. On NovemBgeR005, the Presidenf the PEB stated
that, although Mr. Wollman’s case had bearefully reviewed, his rebuttal did not
provide information as to amew diagnosis or changes irsfaurrently rated disability.

AR 232. Accordingly, th€EB affirmed the decision fimag him unfit. AR 232.

Y The findings did not refer to the seriesroiging tests conductesh Mr. Wollman from April

28, 2000 through October 29, 2001, none of which diagnosed Mr. Wollman as suffering from
AS. Notably, the findings did not address.Mrfoliman’s October 3, 2001 X-rays, which had
been ordered specifically toadtify “changes seen with Anlkgging Spondylitis,” and which
concluded that “[t]here [was] no evidencebaimbooing of the lundy spine or changes
suggestive of [AS.]” AR 244.

1 The October 7, 2005 letter from the PEB did mention either the wrist fracture or plantar
fasciitis, and Mr. Wollman did not address #iesence of these conditions in his October 21,
2005 request for relief.

15



E. Mr. Wollman’s Correspondence with the USAPDA

On November 28, 2005, MWollman submitted a request for a new PEB to the
Commander of the USAPDZ. AR 221-31. Mr. Wollmarstated that throughout the
PEB and rebuttal process, theBPt©Ild him that he needed provide evidene to prove
that the condition did not exiprior to military service or that it was aggravated by
military service. AR 221. He argued thatirsuant to DoDIL332.38, théourden was on
the Army to rebut the presumption of seerincurrence and aggravation and that the
PEB failed to share the basis of its diagaadiEPTS during the Formal PEB and in the
written proceedings, which isqaired by DoDI 1332.38. AR22. He stressed that
thorough civilian and militarynedical examinations frod©94 through 2001 had failed
to confirm a diagnosis of AS. He noted th&t AS diagnosis was not conclusively made
until January 2005, when X-raghowed that the disease wél g an early stage. AR
221.

Mr. Wollman also argued th#te PEB failed to providspecific, accepted medical
principles that were the basis of findihg disease was not service-aggravated, as
required by DoDI 1332.38 { E3AB.4.1.3.1. AR 222. As such, he argued that he was

denied those presumptions as well as a fairihgatAR 222. He stated that the lack of

2 The USAPDA reviews PEB actions, including ot limited to general officers who are
found unfit and Formal PEBs with which teeldier non-concursThe purpose of USAPDA
review is to ensure, among othkings, that (1) the soldier reged a full and fair hearing; (2)
the proceedings of the MEB and PEB were conducted according to gayeggulations; (3) the
MEB and PEB findings and recommendations were geatitable, and consistent with the facts
and governing law; and (4) duertsideration was given to thecta and requests contained in
any rebuttal; and (5) records of theseare accurate and complete. Ssay Reg. 635-40 | 4-
22(b).
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documentation presented by tREB fatally impaired his ability to rebut its findings or
for another review authority oroperly adjudicate his casé&R 222. He closed by
requesting written documentation on the speeificepted medical principles used by the
PEB to overcome the presutigm of service-connection aggravation. AR 222. He
also requested the right to refute the medpcaciples in person at a new formal board.
AR 2227

On November 30, ZIb, the Chief of the Operatis Division for USAPDA (“the
Chief”) denied Mr. Wollman’s request fomew Formal PEB. AR95. The denial
stated that after reviewingshiequest, along with its enclosures and the entire case file,
the review resulted in no chgeto the PEB’s findings. AR 195. As to the EPTS
finding, the Chief noted that Mr. Wollman had not considyeargued that his disease
was service-incurred. Spécally, the Chief stated #t Mr. Wollman had initially
concurred with the MEB'’s finding of EPT81en rebutted thdinding before the
Informal PEB, then acceptedetifinding in his presentation tbe Formal PEB and in his
October 21, 2005 rebuttal to the PEBAR 195. The Chief also quoted part of a

sentence from the Mirkin article, statingththere “‘was overwhelming evidence that

23 Mr. Wollman did not, however, object to the alenf plantar fasciitis or wrist fracture from
the list of disqualifying conditions the PEB decision. AR 221-22.

24 The court notes that, contrary to the USAPBAtatement, nothing in Mr. Wollman’s October
21, 2005 rebuttal suggests that he concededibalisease was EPTS. AR 233. To the
contrary, Mr. Wollman contested the EPTS findwlgen he referenced the theory, espoused by
Dr. Mirkin, that AS is triggered in people withe HLA-B27 gene follwing an infection. AR

233. Mr. Wollman argued to the USAPDA tlathough he did not expressly challenge the
EPTS finding to the Formal PEB, neither diddomcede that his AS was EPTS. AR 141.
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[Mr. Wollman had] inherited [his] susceptibility’ to this desse, but there is no evidence
that this disease started by any infectionmiythis] recent active dytperiod.” AR 195.

As to the question of seg-aggravation, the Chief gbained that Mr. Wollman’s
complaint of pain in his loweback was not associated wihy trauma, either currently
or in 1995, and was consistemith his present diagnosis. AR 195. She also explained
that the natural progression of the A@hdition was one of a gradual progression of
symptoms, with increasing signs of bone inemnent by X-rays. AR 195. She stated
that “medical sources and literature unifyroonfirm” that the progression of Mr.
Wollman’s AS was normal for éhcondition. AR 195. Althugh she acknowledged that
the PEB had not specifically citéo medical resources in fisdings, the Chief asserted
that “such literature was unnecessary becabifee almost universal acknowledgment
concerning the natural progression” of ASR 195. As such, she concluded that the
presumption of service aggravatibad been overcome. AR 195.

On December 23, 2005, Mr. Wollmaobmitted a congressional inquiry to
Senator James Inhofe, in which he presestdxstantially similar arguments as he had
presented to the USAPDA. AR 188-20. &tied that Army Reg. 635-40 provided for
the compensation of soldiers with preexigtconditions who ardlawed to serve with
the condition after the conditidrad, or should have beatiagnosed. AR 192. He
argued to the Senator that if the PEB fotimat he had the condition while in ROTC,
then it had a regulatory duty to compensate him. AR 192.

On January 11, 2006,dDeputy Commander from USAPDA replied to the

Senator. AR 186-87. He provided a shortdngbf the case, and stated that the Formal

18



PEB, following a complete and thorough mwiof the case, upheld the findings of the
Informal PEB based on the testimony of. Wollman, arguments from his attorney, and
the medical evidence pested. AR 186. He notedahUSAPDA upheld the Formal
PEB decision. AR 186. He explained that Wollman’s commets regarding Army
Reg. 635-40 were misplaced, becausepiias to conditions that are otherwise
disqualifying but have been fullyeated (in that case,ttie military still takes no action

to separate the soldier, thdre soldier's condition is compensable). AR 187. The
Deputy Commander explained that in MY¥ollman’s case, however, Mr. Wollman'’s
back condition was only recentlgund to not meet medical retention standards and that,
after a reasonable period passed in attargpd correct the condition, the separation
action commenced as required. AR 18he Deputy Commandereh stated that Mr.
Wollman was not entitled to another formaking, as Mr. Wollman was fully counseled
and adequately notified of the basiglod PEB'’s findings and recommendations. AR
187. Although he did not pvide a specific citation, tHeeputy Commander stated that
the findings were fully supported bytaklished medical literature. AR 187.

Also on January 11, 2006, Mr. Wollmamguested that the USAPDA again review
the physical evaluation process that occufrech July 2005 through October 2005. AR
136-85. Mr. Wollman argued that he neveareiged a medical waiver to join the Army
and that his medical evalian in 1995 found that heas medically qualified for
retention and for appointment to a combatsassignment. AR 136-37. As such, he
claimed that the PEB’s determination tha condition was EPTS was based upon

erroneous information (i.e., a non-existernrgmaiver) and that it failed to follow DoD
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standards for determinations of conditions that are EPTER 136. He stated that
under DoD guidance, there must be clearamdistakable evidence that the disease or
injury, or the underlying contion producing the disease iojury, existed prior to the
individual’s entry into military service, AR 137, and that the Ri6Bpletely ignored the
overwhelming evidence that indicated tha AS manifested some years after his entry
onto active duty. AR 136. Although Mr. Wislhn conceded that lad signed the MEB
form acknowledging that his condition wasTES? he claimed that he did so assuming
that he would have a subsequent opportunifyresent facts rebutting that finding. AR
141.

The plaintiff also stated &t even if his condition was EPTS, there was substantial
medical documentation that his military seeveggravated his condition. AR 136.
Specifically, he argued that his condition was aggravatezitbgr incurrence of an
intestinal disease in Irag, or by the plegdly demanding naturef military service® He
claimed that under Army Reg. 635-40, eviethe PEB continued to insist that his

condition was EPTS, and was not aggravatedilitary service, he was still due

25 Mr. Wollman'’s request for review did not talssue with the Army’s decision not to rate him
for either his wrist fracture or hsty of plantar fasciitis. AR 221-22.

%% In his request for review, Mr. Wollman citeamong other medical sources, Michael M. Ward,
et. al.,_Risk Factors for Futignal Limitations in Patient&ith Long-Standing Ankylosing
Spondylitis 53 Arthritis & Rheumatism (No. 5) 7X@005) (functional limitations in patients

with AS for 20 years are greater among those witlstory of more physically demanding jobs).
AR 142-49.
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disability compensation because he wsaged to enter onto active duty with a
condition that shoultiave diagnosed antttemed disqualifying’. AR 136.

He also argued that service members rbagjranted presumptions of fithess and
service-aggravation for thailisabilities, and that PEBsust use and document the
medical principles relied upon to overcothese presumptions. AR 138-39 (citing DoDI
1332.38). He then demanded thattf#APDA produce the medical sources and
literature supporting its opinioand claimed that the USAPDA's failure to offer these
sources prevented him from producingdical sources to rebut the USAPDA'’s
contention that there is a @imim medical opinion concerning the natural progression of
AS. AR 1309.

On January 26, 2006, the USAPDA dmhiMr. Wollman'’s request for review,
stating that USAPDA had again reviewed érmtire case file, and & although the PEB
erroneously stated that Mr. Wollman receigexshedical waiver to eer the military, the
PEB did not consider the waiver to hameoked a different standard regarding the
presumption of service-aggion found in DoDI 1332.38 AR 134. The USAPDA

also noted that it had not considered the wmain its review othe PEB's finding, nor

2" Army Reg. 635-40 { B-10(c) states “Heradyt, congenital and other EPTS conditions
frequently become unfitting through natural pragien and should not be assigned a disability
rating unless service aggravated complicatamesclearly documented or unless a soldier has
been permitted to continue antive duty after such a conditi, known to be progressive, was
diagnosed or should have been diagnosed.”

8 DoDI 1332.38 { E3.P4.5.5 states that membersastaaetermined unfit foservice due to a
condition for which the member received a waivpon entry into servicare not entitled to
disability separation or retired pay unless/gx permanently aggravates the condition or
hastens its rate of progression.
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had the USAPDA cited to the waiver in Movember 30, 200Besponse to Mr.
Wollman'’s initial appeal. AR 134.

After reiterating elements of the USAPBNovember 30, 2005 letter, the Chief
stated that any preliminagonfusion by prior medical restvs or initial inaccurate
diagnoses were overcome by the present uniNisecepted diagnosis of AS. AR 134.
She also explained that the course ofaBes among patients and that there may be
different natural progressions for different pkg@and that the failure of AS to follow a
single course did not mean that there wasraratural progression of AS. AR 134. She
stated that for most diseases or medicablt@mns, one or several courses are seen more
frequently than others, and that in Mr. IMman’s case, the symptoms’ progression and
diagnostic confirmation supports the PEB’s corun that the AS began prior to service.
AR 134. She also included a medical refeee in support of the USAPDA'’s position.
AR 134 (citing “Rheumatology2nd ed. Eds. John Klippehd Paul Dieppe. Volume 2:

16.14.1 thru 6.19.10. Mosby”) (‘Rheumatoldyy’

Although she did not address the discregyabetween the MEBNnd PEB findings
concerning service aggravation, the Clsigfted that the PE#hding was supported
because “nothing in [Mr. Wollman’s] dutydtory overcomes theonclusion that the
natural course (and variations) of [Mr. Wolmis] condition can account for [the PEB’s]

medical findings.” AR 135. She also sugtgel that the conditiomay be more disabling

29 pursuant to this court’s order, ondenber 19, 2012 the government supplemented the
administrative record with eopy of this treatise. S&&CF No. 25. The government clarified
that the treatise cited to Mr. Wollméy the USAPDA should have read, “6.14.1 through
6.19.10.”
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in heavy physical laborers berse laborers make more usdla# spine in their jobs, not
because the work caused or unydagcelerated their conditiolAR 135. She also stated
that exercise, except in rare circumstanees important in a¢atment program. AR
135. She recognized that his comments apain with increasedctivity were likely
accurate, but that such increased pain, with increasedhygaotras not abnormal and did
not represent a permanent aggravation. AR 135.

Lastly, the Chief stated that Mr. Wollmameliance on AR 635-40 was misplaced
because the provision only digs when the Army fails teeparate an unfit service
member after treatment for an unfitting condition is unsuccessful. She stated that in Mr.
Wollman’s case, his AS had onigcently been found not toeet retention standards and
that, after a reasonable time had passeehich the Army attempted to correct the
condition, the separation action wagiated as required. AR 135.

F. The Dominguez Letter

On January 30, 2006, Lieutenant Qu¢l Marie Dominguez (“Dr. Dominguez”),
the Division Surgeon from Mr. Wollman'’s iinsent a memorandum to the President of
the PEB requesting that his “PEB be wlitawn and re-submittedith a comprehensive
and factual Narrative Summary ofhdisease process and evaluatiShAR 129-30.

The request stated that tREB had considered an imaplete medical history and
included factual errors that, in Dr. Domingtiseopinion, were undoubetlly prejudicial to

a fair and unbiased hearing. AR 12Xpecifically, Dr. Dominguez asserted that no

%0 Dr. Dominguez sent the lettthrough Colonel Todd Hess, who was one of the medical
officers who signed Mr. Wollmas MEB report. AR 130.
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entry-waiver was required or given for Mkollman’s AS because detailed examinations
found that no disease processes were preseamt i entered service. She claimed that
although Mr. Wollman signed iMEB form that stated §iAS was EPTS, Mr. Wollman
had done so with a misundersting of the term “waiver” and only after his request to
change the wording on¢iMEB form had been denied. AR9. The letter also stated
that the narrative summary, which was writte preparation for the MEB, did not
include the comprehensive abal evaluations that Mr. Wiman received in ROTC as
part of his evaluation for entry into the service, which specifidalind no evidence of
arthritis or disease. AR 129. Dr. Darguez asserted that these evaluations were
detailed in scope, because Mr. Wollman w@aswn to be positive for the HLA B-27
antigen, which is snetimes associated with antic processes. AR 129.

Dr. Dominguez also wrote that Mr. Wollmavas a victim of poor representation,
arguing that Mr. Wollman was stationed inr@any, which did not have an attorney
trained to represent soldiers in matters of disability processing, and that the first time Mr.
Wollman had legal representation was at hisvta PEB hearing. AR 129. She also
stated that, at that hearingr. Wollman’s attorney (1) féed to identify that detailed
medical evaluations were completed ptim Mr. Wollman’scommissioning, which
found him fit and without anglisqualifying condition; (2) failé to state that no waiver
was required, and that the waiver did nasgxand (3) allowed the proceedings to be
sidetracked by theoretical discussiamsthe etiologyf AS. AR 129.

The letter concluded by stating that, ‘gphaps through retrpsction, we could

say that the back pain he exeaced in his earlier years was attributable to his disease,
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but this is speculation.” AR 130. Sheted that at least folgeparate physicians,
including a rheumatologist, evaluated Mr. Md@an prior to entrynto the service and
found no evidence afn unfitting condition, let alonelear and unmistakable evideriée.
AR 130. On February 3, 2006, Dr. Damguez’s letter was passed to Army Human
Resources Command by Maj@eneral Robinson, who was Mr. Wollman'’s Division
Commander at the time. AR 131-32.

Apparently in response this memorandum, Dr. David Armitage, from the Walter
Reed Army Medical Center, sent an ent@aithe Deputy Commandef the USAPDA to
explain that the USAPDA haalready reviewed Dr. Domingas concerns. AR 122.
Dr. Armitage stated that the issues raibad already been considered and that the
USAPDA recognized that the filmontained no waiver and @ained that the absence of
a waiver did not alter the adjudication of tese. AR 122. Dr. Armitage also stated
that, even absent a waiver, the PEB’s fiigdihat Mr. Wollman was unfit because of a
medical condition that had its atgrior to entry was supportable, even though it was not
fully diagnosed at entry. AR22. Dr. Armitage further stad that the referenced records
in Dr. Dominguez’s letter already wepeovided to the USAPDA by Mr. Wollman and

were given due considerationtime review process. AR 122.

%1 Dr. Dominguez may have been referringtte definition for EPTS found in DoD 6015.1-M
P5.1.23 (“A term used to signify there is clead ammistakable evidence that the disease or
injury, or the underlying condition producingetidisease or injury, existed prior to the
individual's entry into military service.”). Ehcourt addresses the progeandard of evidence
for rebutting the presumptions ofrgiee-incurrence and aggravation, infra

25



Dr. Armitage explained that “the mefialure or inability todiagnose a medical
condition in the past does not mean thatc¢bndition—later correlgtdiagnosed—was not
in an early phase of its exsce. Many medical conditionigevelop gradually over time
and are obscured from a definitive diagisoauntil time and additional symptoms or
testing later support a specific diagnosis as was the case [with] C[aptain] Wollman.” AR
122. He further stated thdt]etrospection in such a case is not only permissible, but
aids both the diagnostic and théjudicative process.” AR 122.

Dr. Armitage concluded that the reasorieadby Dr. Dominguez to have the case
recalled were not justified, and that issuethat kind are managed with written addenda,
clarifying memoranda, or other documentedns of communication. AR 122. On
February 24, 2006, Mr. Wollman wasdharged from the Army. AR 116-18.

G. Actions by the Army after Mr. Wollman’s Discharge

On February 20, 2007, pursuant toll&.C. § 1554, thAPDRB convened to
hear Mr. Wollman’s case. AR 19. Mr. \Wnan submitted a sworstatement along with
additional medical records to the APDRER 21-115. Theseecords included, inter
alia, a January 23, 2007 opinitmom a rheumatologist thadr. Wollman did not begin to
show signs of an inflammatodisease until at least 200AR 115. Argument was also
heard from Mr. Wollman'’s repreatative from the American gion. AR 21-24, 28-92.
The plaintiff raised the folling issues: (1) that Mr. Wollman never signed a waiver to
join the Army, the misrepres&ation of which biased the PEB and USAPDA's findings;
(2) that the PEB erred when it did not apthlg burden of proof set out by DoDI 1332.38

to show that Mr. Wollman’s condition was EPTS and was not aggravated by service; (3)
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that Mr. Wollman was precluded from formatihg a precise rebuttal to the PEB and
USAPDA because the PEB ab&APDA did not properly daument, per DoDI 1332.38,
the accepted medical principles supportirgrtindings; and (4) that the MEB erred
when it did not address other diagnoses ferdause of Mr. Wollman’s early back p&fn.
AR 21-24.

On March 9, 2007, the APDRB affirmedetfindings of the October 7, 2005 PEB
and the USAPDA’s November 20@5 review of that decisiofi. AR 19. In his decision
memorandum, the Acting Deputy Assistant &y for Army Review Boards stated
that, after reviewing all of the records, including Mr. Wollman’s submissions, as well as
his testimony and that of his represéintg the board unanimously denied Mr.
Wollman'’s request that he Ineedically retired from the Army* AR 19. The
memorandum also stated that the boardumedhimously denied MWollman’s request
to find service-aggravation ffdnis condition, and deniedshiequest to find that his
condition was service-connected. AR 19.eActting Deputy Assistant Secretary further
determined that Mr. Wollmahad received a full andifahearing and that the
proceedings had conformed to law and regufatiAR 19.

The plaintiff timely filed thissuit in the United States Court of Federal Claims on

32 Mr. Wollman did not address the absence of arsépaating for his histgrof plantar fasciitis
or a wrist injury at the MEB, PEB, or USAPDA. AR 21-24.

% The government notes that the APDRB misstahe USAPDA review date as occurring on
November 7, 2005.

% The parties dispute whethibe voting record, AR 20, reflects a unanimous vote by the

APDRB. PIl. Mot. 5. The court need not redbis question to addss the merits of Mr.
Wollman'’s claims.
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February 23, 2012. Compl. at 1. Big was completed on October 2, 2012 and
argument was held on January 28, 2#13.
Il. DISCUSSION

A. Standard of Review

The Tucker Act provides éhcourt with jurisdiction over “any claim against the
United States founded eithepon the Constitution, @ny Act of Congress or any
regulation of an executive department, oom@ny express or implied contract with the
United States, or for liquidatexd unliquidated damages in cases not sounding in tort.”
28 U.S.C. § 1491(a) (2006Although the Tucker Act doa®ot provide a substantive

right to damages from the United States, tlght has been found in the Military Pay

Act, 37 U.S.C. § 204 (2006) and 10 § LS8 1201._Martinez v. United Stat&33 F.3d

1295, 1315 (Fed. Cir. 2003)4{3J.S.C. § 204 is money-mdating);_Fisher v. United

States402 F.3d 1167, 1174 (Fedir. 2005) (10 U.S.C. § 1201 is money-mandating).
The Court of Federal Claims acquijagsdiction overclaims for military
disability retirement after an appropriaiditary board has ealuated the service

member’s entitlement to such retirent in the first instance. S&hambers v. United

% Prior to filing his complaint with the UniteBtates Court of Federal Claims, Mr. Wollman
filed a complaint in the Eastern District of Vilnga stemming from a November 2005 decision of
the Army Discharge Review Board that the bdawaked authority to review whether he should
have been discharged with pay. S¢ellman v. Geren603 F. Supp. 2d 879, 880-81 (E.D. Va.
2009) (granting government’s motion to dissibecause Army Discharge Review Board
decision was not final agency action).

Although Mr. Wollman initially requeded that the Court dfederal Claims review the actions of
the Army Discharge Review Board as part & ihstant litigation, the plaintiff subsequently
withdrew this argument. PIl. Reply 7. Thereftine court considers these arguments waived and
does not reach the question of whether the Aiisgharge Review Board committed error.
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States417 F.3d 1218, 1225 (Fed. CiQ05); Scarseth v. United Staté2 Fed. Cl. 458,

479-80 (2002) (claim notwe until considered by MEBEB, or Army Board for

Correction of Military Records). The courtask is limited to determining whether the
board’s decision was arbitrary, capricipuasupported by substantial evidence, or

contrary to law’® The substantial evidensgandard is satisfied weh the record reflects
“relevant evidence [sufficient for] a reasonable mind [to] accept as adequate to support a

conclusion.”_Gossage v. United Stat834 F. App’x 695, 697Fed. Cir. 2010) (quoting

Consol. Edison Co. v. NLREB05 U.S. 197, 229 (1938NVerbeck v. United State89

Fed. Cl. 47, 63 (2009). The court will not eggan a reweighing of the evidence that

was before the board. Heisig v. United Stafd® F.2d 1153, 115Fed. Cir. 1983).

Moreover, the board is entitled to a presumpthat its members actén good faith in

executing their duties. S&&n Cleave v. United Stateg0 Fed. Cl. 674, 679 (2006).

Thus, as long as the APDRB followed appliedlaw in reaching a reasonable conclusion

% The court applies the same deferential standfreview regardless afhether the plaintiff
seeks relief directly from a deton of a PEB, from an intermiatle board authorized to fully
grant the plaintiff's claim, or from a board of corrections for military records. Confjzareck
v. United Statess91 F.3d 1372, 1377 (Fed. Cir. 2010) (decision of Air Force Board for the
Correction of Military Records), Fisher v. United Sta#32 F.3d 1167, 1184 (Fed. Cir. 2005)
(decision of Air Force Board for the Correction of Military Records), Chambers v. United, States
417 F.3d 1218, 1227 (Fed. Cir. 2005) (decision of ABowrd for the Correction of Military
Records), Peoples v. United State81 Fed. Cl. 245, 262-63 (2011) (decision of Board for
Correction of Naval Records), ahdomis v. United State$8 Fed. Cl. 503, 508 (2005)
(decision of Army Board for Correction of Military Records); wigbrnard v. United State§9
Fed. Cl. 497, 500-01 (2004) (decisiof PEB and USAPDA) aff'd98 F. App’x 860 (Fed. Cir.
2004), Santiago v. United Stat&4 Fed. Cl. 220, 229-30 (200@ecision of Army PEB),
Pomory v. United State89 Fed. Cl. 213, 216-17 (1997) (decision of USAPDA), Raddolph
v. United States31 Fed. CI. 779, 782 (1994) (decision of Navy PEB).
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after considering the relevant evidencéha record, the court will not disturb its

decision._See®etri v. United Stated404 Fed. Cl. 537, 550 (2012).

B. Evidentiary Standards Relaed to the Presumptionsof Service-Incurrence
and Aggravation

Before turning to the merits of the catiee court must address the appropriate
evidentiary standard for rebutting theepumptions of service-incurrence and
aggravatior’’ The plaintiff contends that the Arnmgust come forward with “clear and
unmistakable evidence” in order to rebw firesumption that a service member was
healthy upon entry. PIl. Mot. 7-8; Pl. Ref@. In support othis proposition, Mr.
Wollman argues that that court should adoptdbfinition of “Existed Prior to Service”
that is listed in DoD 6015.1-NJDanuary 1999). This manualhich is titled “Glossary of
Healthcare Terminology,” defines “Existed PriorService” as “signify[ing that] there is
clear and unmistakable evidertbat the disease or injurgr the underlying condition
producing the disease or injury, existed ptothe individual’sentry into military

service.” Pl. Mot. 7-8. In essence, thaiptiff argues that because this instruction was

3" The government contends that fiaintiff has waived the right tdispute this standard. Def.
Reply 3. At the APDRB, the plaintiff argued, ingdra, that “[tlhe PEB and USAPDA failed to
produce clear and unmistakable evidence, usingestdblished medical principles to establish
their claim that [Mr. Wollman’s] condition exed prior to servicerad was not permanently
aggravated by service.” AR 17. The crux &f fHaintiff’'s argument was that the Army had
applied an incorrect evidentiasyandard and not—as the goveent apparently contends—the
precise source of that evidentiary standard. $higtion contrasts sharply with the case cited
by the government, Metz v. United Staté86 F.3d 991, 999 (Fed. Cir. 2006) (ineffective
assistance of counsel argument waived wheflirsbtraised before theeview board), and is
instead consistent with the other case thatgovernment cites, Conant v. OP2AB5 F.3d 1371,
1375 (Fed. Cir. 2001) (arguments consistentlyedisoncerning breach séttlement agreement
not waived). Because the plaintiff consistentiged this issue with “sufficient specificity and
clarity” to put the APDRB on notice, iét 1376, the court rejects the government’s argument
that Mr. Wollman waived the right to challentie evidentiary standard in this court.
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released after the 1996 version of DoDB8238 (which applies tthe instant case), it
served to raise the elentiary standard for an EPT®diing for the entire DoD and for all
purposes._ld.The plaintiff also notes thatetfclear and unmistakable evidence”
standard is consistent with the standasdd by the Department of Veterans Affairs
(“VA"), as well as with 2008 changes oDl 1332.38. Pl. Reply 3-4.

Although the forward to DoB015.1-M states thatétmanual is mandatory and
applies to all DoD compon#s) the court is persuaded by the government’s argument
that, absent evidence of antrary intention of DoD, definition appearing in a DoD
glossary should be read as limited to the purposes of its authorizing regulation, in this
case DoDI 6015.23 (December 1996) (Delvefr Healthcare at Military Treatment
Facilities). Def. Reply 3-4. Equally importattiere is strong evidee that suggests that
the Army knew that it couldaise the evidentiary standaia EPTS to “clear and
unmistakable,” but chose not to. Army Ré§0-8-4, which was published in 2004,
includes a definition for EPTS that does nomtin “clear and unmiskable” as part of
any evidentiary standard. Army Reg. 60@-8t 27. Moreover, Army Reg. 600-8-4 does
use “clear and unmistakable” aonnection with overcoming the presumption that a death
Is not by suicide. Army Reg. 600-8-4  B10 Rule 10.

The cited VA statute provides similarly littieipport to the plaintiff, as it is well
established that the VA “operates under défe laws and standds and for different
purposes than the military whércomes to deciding disabilitgntittements.”_Hinkle v.
United States229 Ct. Cl. 801, 804-05 (1982) (Mdeterminations not binding on the

court when determining claims for militadysability retirement). Nor can this court
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accept the plaintiff's argument that a subsequariyased DoD instruction, in this case

DoDI 1332.38 (October 2008), should haveaactive effect. As this court has

previously observed, “[c]loncerns aboufroactivity arise wikn the government

endeavors to apply a new regulation to a condition that arose before the regulation was in

effect.” Poole v. United StateNo. 02-454(c) 2008VL 5625386, at *3 (Ed. Cl. July 20,

2006) (citing_Kearfott v. United State320 F.3d 1369,1374 (Fe@ir. 2003)). In this

case, as in Pogl¢éhe government was free to apply tegulations that were in force at
the time the plaintiff entered the DES. Id.

In sum, the court Hds that DoD 6015.1-Mlid not raise the evidentiary standard
that applied when thArmy evaluated Mr. Wollman's&@ims. The court now turns to
whether the Army properly applied thastandards in adjudicating Mr. Wollman’s
claims.

C. The Court Is Unable to Determine onThis Record Whether the APDRB
Correctly Applied the Proper Presumptions for Service Incurrence and
Aggravation

When reviewing a motion for judgment tre administrative i@rd under RCFC

52.1(c), the court may make factual findingsed on record evidence “as if it were

conducting a trial on the record.” _SBannum, Inc. v. United State404 F.3d 1346,

1353-56 (Fed. Cir. 2005). Unlike a motifor summary judgmeninder RCFC 56, the
existence of a disputed material fact doetspneclude the court from reaching a decision.
Id. at 1355. Even when the administrative record is siletd asme disputed facts, the
court may still render judgment if the agemqypvided an adeqtediscussion of the

bases of its decision. SBebosky v. United State€0 Fed. Cl. 305, 311-13 (2004)
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(corrections board does not need to discevery piece of evidea presented in its
decision).

Remanding a case may be appropriateyever, when a corrections board’s
decision is so conclusory or so lackingliscussion that the court is prevented from

determining the bases for the board’s decision. SeeDepach v. ShinsekP011-

7147, 2013 WL 33545, at *9 (Fed. Cir. Jan. 30023) (remand appropriate if court
cannot understand the precise basis for baatidn and conduct informed review);

Verbeck v. United State97 Fed. CI. 443, 457 (201@emand appropriate where board’s

failure to discuss conflicting evidence pretaghcourt from determining whether errors

and omissions were harmlesSantiago v. United Stategl Fed. Cl. 220, 229 (2006)

(remand appropriate where PEB providedaimnale for not compensating service-

member’s diagnosed illnes$)omory v. United State89 Fed. Cl. 213215-16 (1997)

(discussing remand where PEB reversedBMietermination of service-aggravation

without sufficient explanation); Craft v. United Stat2$0 Ct. Cl. 170, 181-82 (1976)

(conclusory determinations that do not discusg details or specify precisely what items

of evidence were considerednnot be sustained); saisoFla. Power & Light Co. v.

Lorion, 470 U.S. 729, 744 (1988]I]f the reviewing court simply cannot evaluate the
challenged agency action on thsis of the record before it, the proper course, except in
rare circumstances, is to remand todalgency for additional investigation or
explanation.”). Here a remand is ngsary for the reasons that follow.

As discussed, suprthe presumption that a memlveas fit on entry applies unless

either (1) the condition was notadd recorded on entry to active duty, or (2) the disease
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IS congenital, hereditary, or genetic. In tbése, there is no serious contention that Mr.
Wollman had been diagnosed wihreceived a waiver for AGpon entering service.
The parties do dispute, howevehether or not AS is a congéal, hereditary, or genetic
condition. If AS is a congenital, hereditaor genetic disease—as the government
contends—then Mr. Wollman'’s diseasesyaesumptively EPTS. Moreover, the
plaintiff would bear the burden to prockiclear documentary evidence that any
permanent worsening was duehis military service, rathghan the natural progression
of the disease. On the other hand, if the disease is not congenital, hereditary, or genetic,
then the government woulthve the burden to rebuttipresumption of service-
incurrence and the presumption that any @eramt worsening of his disease was due to
his military service. Therefore, resolvitite question of AS’stmlogy is critical to
determining whether the Army propesypplied its regulatory presumptiofs.

Although the court may resolve factuk$éputes on a motion for judgment on the

administrative record, Bannym04 F.3d at 1354, the recordtims case is too sparse to

proceed._SeBeloach v. ShinsekP011-7147, 2013 WB35945, at *9 (Fed. Cir. Jan. 30,

2013) (citing_Fla. Power & Light Cp470 U.S. at 744); Adams v. Princi@b6 F.3d

1318, 1322 (Fed. Cir. 2001Neither the record befotbe APDRB nor the APDRB'’s

written statement clearly indicate whethemédan what basis—the MEB, PEBs or the

% The court disagrees with the plaintiff that the government is makingtéhpo rationalization
by arguing that AS is a congenital, hereditarygenetic disease. Pl. Reply 8 (citing Burlington
Truck Lines v. United State871 U.S. 156, 168-69 (1962)). Theicwof the instant dispute is
whether or not the Army properly appliegjulatory presumptions concerning service-
incurrence and aggravation. That a particulagals is congenital, hergdy, or genetic is a
factual question that must be answered befwgaeviewing court can agpetently consider the
Army’s treatment of Mr. Wollman’s claims.
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USAPDA might have determined AS to ae&ongenital, hereditary, or genetic
condition®® Indeed, the court cannot say, based erréicord before the court, that such
a conclusion would have been supportediystantial evidence. The medical article
submitted by Mr. Wollman as part of his rétalidoes not expressly state that AS is a
congenital, hereditary, or genetlisease. AR 195. To themtrary, the article states that
there is “overwhelming evidence that$Apatients] inheriid [their] susceptibilityfrom

[their] parents and . ._. got the conditiivam an infection.” AR 275 (underline

provided). Itis not clear to the court tligenetic susceptibility,” alone, is sufficient to
establish a “genetic disease’t the purpose of applying the disability presumptions. In
this connection, the medical treatiseatbich the USAPDA eventually cited,

Rheumatologystates that the etiajy of AS is unclea?® Further, the court lacks the

expertise to conclude—as the governmamuites—that AS is snilar to the spinal

diseases listed as “congenital” in DOD 1332*3®ef. Mot. 28. Tle evidence in the

% The discussion of service-aggravatiortia USAPDA’s January 26, 2006 letter to Mr.
Wollman suggests that the USAPDA had assuthatMr. Wollman’s disease was congenital,
hereditary, or genetic. Spedciilly, the USAPDA stated thatothing in [Mr. Wollman’s] duty
history . . . overcomes the conclusion thatritatural course (and variations) of [his] condition
can account for the medical findings.” AR 13Bhe court understasdhis statement as

meaning that the USAPDA had shifted the burden of proving seagigeavation to Mr.

Wollman. As discussed at length, sy@paDI 1332.38 {1 E3.P4.5.2.2.2, E3.P4.5.2.3 places the
burden on the government to rebut the presumption of service-atjgrawvith the narrow
exception of congenital, heréaliy, or genetic diseases.

“0«As in other diseases whereetbtiology is not clearly definethe diagnosis of AS is based on
clinical (including radiograpla) features.” AR Supp. at 16.3 (emphasis added). Accord
Dorland's lllustrated Medical Dictionarg779 (31st ed. 2007) (stating AS “is a systemic illness
of unknown etiology”).

*1 The court notes that the recatdes not demonstrate that &% disease existing at, and
usually before, birth, Sdeorland's Illustrated Medical Dictionadi 0 (31st ed. 2007) (defining
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current record is simply not sufficient to suppitie government’s claim that AS is
“hereditary in nature.” Def. Reply 4 n.3.

Understanding the etiology of a disease th@ reasons discussed above, is critical
to properly applying the presuyotions of service-incurren@nd aggravation. Without a
record that meaningfully adesses this question, the cowrll not speculate as to that
etiology. In this connectiorihe court notes that thismot the first time that the

unresolved etiology of a medicaondition or proof of its eistence prior to service has

been at issue in a disfity case. See, e.d.ipp v. United Statesl81 Ct. CI. 355, 361

(1967) (multiple sclerosisReese v. United States30 Ct. Cl. 932, 942 (1967) (hip

injury); Siegel v. United State448 Ct. Cl. 420, 428 (196(8yringomyelia); Finn v.

Shinseki 11-1835, 2012 WL 2476798t *5-6 (Vet. App. Une 29, 2012) (multiple

myeloma). Indeed, ihowe v. Derwinski 2 Vet. App. 495498-99 (1992), the United

States Court of Veterans Appeals held tirathe absence obatrary evidence or
medical treatises, the Board of Veteranp®égls failed to demonstrate that AS was a

genetic diseas®.

congenital disease). For example, the treairs which the government relies, Rheumatology
indicates that clinical manifesgtions usually begin in laedolescence or early adulthood, and
that only a small subset of patieh@ve onset before age 16. Rheumatokaigi/6.2.

“2 Notably, the plaintiff's physicians in Lowecknowledged that, “although ankylosing
spondylitis is associated with genetic predigioms, it is well known tlkat it is initiated by
external stimuli such as ie€tion and/or trauma.”_Idt 498 (internal quotations omitted).
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It is for these reasons that, the countfi that a remand to the APDRB to address
the issue of etiology is prop&t.On remand, the APDRB must determine whether AS
can be properly characterizedasongenital, hereditary, ormgic disease and, if so, the
basis for that conclusion. If the APDRBnmbudes that “genetic predisposition” or
“susceptibility” is not synonymous with a gendliisease, then th®PDRB will need to
carry its burden of showing that Mr. Wollma$ was EPTS and that any worsening of
his disease was not due to military servi€hould this analysisrove necessary, the
board should also address (1) the undisputeidiiat the plaintiff continued to pass his
Army Physical Fitness Tests until at least@der 24, 2002; and (2)at the plaintiff's
military physicians concluded that Mr. Wollm's X-ray, CT, and MRI results did not
indicate that he had contracted AS until Jag®005. In additionMr. Wollman should
be provided an opportunity to respond tolloard’s findings. To the extent that the
APDRB primarily relies on “accepted medical principles” to reach its conclusions, the
board should provide the sources or pphes relied upon to Mr. Wollman prior to
rendering a final decisioft*

D. The Plaintiff Waived his Claims to Disability Stemming from his Wrist
Fracture and Plantar Fasciitis Independent of his AS

*3The court stresses that the APDRB'’s decisioaffirm the USAPDA’s opinion very well may
prove to be correct. At this time, however, teeord is not sufficiently developed to determine
the basis and exact justifitan for the APDRB’s decision.

4 Because of the remand, the plaintiff's objent to the delay initing to Rheumatologgnd to
the MEB and PEB'’s prior error regarding recapt “waiver’ upon enteng service are moot
and need not be addressed.
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The government contends that Mr. Wadlmwaived any claims regarding his
plantar fasciitis and his wrist disability sepgar&om his AS because he did not present
these claims to the APDRB. Def. Mot. 2 response, the plaintiff argues that he
preserved those claims because the relsefore the APDRB incided documents from
the evaluation boards and correspondence Sathator Inhofe that had mentioned these
conditions. Further, the plaintiff notes thiathis arguments to the APDRB, he stated
that he was suffering from reactive arthrmsnifested by inflammation and arthritic
symptoms of the wrists. RMlot. 4-5; Pl. Reply 8.

The court concludes thatdlplaintiff’s mere referese to these conditions did
constitute proper challenges to adverse adstrative action. Each decision letter from
the Informal PEB, Formal PEB, and th@luminous correspondence with the USAPDA
put Mr. Wollman on notice that the Army dmbt intend to grant a disability retirement

for these conditions. Sédetz v. United State<166 F.3d 991, 999 (Fed. Cir. 2006). Nor

can the court reasonably conclude that vagterences in the record submitted to the
APDRB regarding his pldar fasciitis or a prior wrist injty were sufficiently specific,
clear, or timely to put the APDRB on notice that it should consider rating these

conditions._Se€onant v. OPM255 F.3d 1371, 1375 (Fedir. 2001). Therefore, the

court holds that Mr. Wollman viieed any argument he might have had for claims related
to his plantar fasciitis or aipr wrist injury independent diis claim for AS._Murakami

v. United States398 F.3d 1342, 1354 (Fed. Cir. 2005).

E. The Plaintiff Is not Entitled to Be Restored to Active Duty
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The court also denies Mr. Wollman'’s requiesbe restored to active duty and to
receive active-duty pay duririgr the period of alleged wngful government action.
Compl. at 14. Mr. Wollman appears toibeoking the constructive service doctrine,
under which “military personhaho have been illegally amproperly separated from
service are deemed to has@ntinued in active service tilrtheir legal separation.”

Barnick v. United State$91 F.3d 1372, 1379 (Fed.rC2010) (citing Christian v.

United States337 F.3d 1338, 1347 (Fed. Cir. 2003))._In Barnibk Federal Circuit

expressly held that for this doctrine to apphe plaintiff must allege that he or she
would have remained in thmilitary on active duty but fosome wrongful act by the

government._ld.The court in Barnickurther held that the constructive service doctrine

is not applied in instances where the plaintiff seeks to be “retained on active duty merely
for disability evaluation.”_Id.

At oral argument, counsel for Mr. Wollman asserted that Bawoels not apply
because unlike theaahtiff in Barnick who was a member of@hAir Force reserves, Mr.
Wollman was an active duty Captain at the tohéis discharge. In a recently decided
case applying Barnighkhis court rejected that application_of Barniakned on the status

of the service member #ie time of dischargePeterson v. United State04 Fed. CI.

196, 206 (2012). As the court noted in Peter$mheveral factors, only one of which

included the service membesttus, informed the Barnicdourt’s determination that the

constructive service doctrine was inapplicable.” ad?07. Among those factors were
whether the member was arguing that, butlie wrongful act othe agency, he would

have continued on active duty. Ith this case, the govermmt correctly points out that
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Mr. Wollman has not alleged that he waddit duty at the date of his discharge.
Furthermore, the plaintiff's piyer for relief seeks “[r]estation to active duty until such
time as [the plaintiff's] physical disability sa is finally decided . . .” Because the
plaintiff fails to allege that he couldmain on active duty after receipt of a proper
disability evaluation, he cannot maintain aiel for back pay under 37 U.S.C. § 204 and
this court may not grant his ancillary requesbéorestored to active duty. Rather, as the

Federal Circuit explained in Barnicik Mr. Wollman prevailshis exclusive remedy will

be for disability payments. |ét 1380.
. CONCLUSION

For the foregoing reasorthe government’s motiofor judgment upon the
administrative record SGRANTED-IN-PART AND DENIED-IN-PART , and the
plaintiff's cross-motion for judgmerdn the administrative record ENIED-IN-
PART. Pursuant to its authoyiinder 28 U.S.C. § 1491(a)(®)js case is remanded for
90 days to the APDRB for further prociegs consistent with the order. The
government shall provide the court with a capyhe decision on remand within 10 days
of the decision. The plaintiff shall notifydgtcourt within 30 dayafter receipt of the
APDRB's decision on remand as to whethemhleaccept or object to the APDRB'’s
decision. If the APDRB requires additional time, the government should file a report
setting forth the status of the APDRB proceegdat the conclusion of the 90 day period
or, not later thaMay 8, 2013

IT IS SO ORDERED.
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s/Nancy B. Firestone

NANCY B. FIRESTONE
Judge



