EBEYER et al v. USA Doc. 23

In the United States Court of Federal Claims
No.12-181 T

(Filed August7, 2013
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DONNA EBEYER AND GLEN *
EBEYER *
*
Plaintiffs, *
*
V. *
*
THE UNITED STATES, *
*
Defendant *
P I I S I I D b i I I I I I I I I b
ORDER

Now pending kfore the court is defendant’s Motion tesBrissplaintiffs’
tax refund clainpursuant to Rule 12(b)(1) of the Rules of the United States Court
of Federal Claims (RCFC). Defendant’s moti@s been fully briefed and is ripe
for a decision by the court. For the reasons specified below, thedeoust
defendant’s motion to dismissdwill allow the governmerdn opportunity to
advance itgontentions unde26 U.S.C. 8§ 651(b)(2)(A) (2006)by filing a motion
for summary judgment under RCFC 56.

In its motion, defendant contends that plaintiffs’ refund claim is barred
undersection6511(b)(2)(A) and, therefag, the court lacks subject matter
jurisdiction over plaintiffs’ claim Section6511(b)(2)(A) limits the Ebeyers’
available refundo the portion of thie 2006tax “paid’ duringthe period
“immediately peceding the filing of the claim . equal to 3 years plus the period
of any extension of time for filing the return.” On their 2006 federal income tax
return, gaintiffs reported $12,298 of income tax withholdings for tax YA€46.
Def.’s Mot. App.E, Ex. 1 at E5line 64 Plaintiffs are deemed to have “paid”
these withholdingen April 15, 2007j.e., “the 15th day of the fourth month
following the close of [their 2006] taxabjear.” 26 U.S.C.8 6513(b)(1)2006)
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(“Any tax actually deducted and withheld at the source duringalendarear . .

. shall, in respeatf the recipient of the income, be deemed to have been paid by
him on the 15th day of the fourth month following the close of his taxable year . . .
.); Baral v. United State$28 U.S. 431, 4836 (2000)(holding,inter alia, that
remittance by a taxpayer’s employer of withholding tax is deemed “paid,” for the
purposes ofection6511(b)(2)(A), on the due date of the taxpayer’s income tax
return). However, a thregear lookback period undesection6511(b)(2§A),

running backward fronthe filing of plaintiffs’ refund claim or©ctober 14, 2010,
only extended to October 14, 2001 is undisputed thagection6511(b)(2)(A)
barsthe Ebeyerstefund claim unless they were granted at least-ansinth
extensiorof time to file their 2006 federal income tax retuifhe parties’ sole
dispute, therefore, is whether plaintiffs requested and were granted such an
extension

In its motion,defendant urges the court to hold teattion6511(b)(2)(A)
presents a jurisctional bar to recovery, and thafplaintiff whose recoveng
barred by sectio6511(b)(2)(A) has failed to establishbjectmatterjurisdiction
for his or her suit.Def.’s Mot. at 312. Plaintiffs apparently do not contest the
government’s position in this regard. PResp.at 2 (“For the purposes of this
motion, the plaintiffs have no problem with the characterization of [§ 6511(b)] as
jurisdictional.”). In addressing this issudaegicourtis mindful of the Federal
Circuit's recentadmonitionthat“[m] astering the distinction between a dismissal
for lack of jurisdictionand a dismissal on the merits is not merely an intellectual
exerise without practical utility.”Engage Learning, Inc. v. Salaz&60 F.3d
1346, 1355 (Fed. Cir. 201{gitation and internal quotation marks omitted). This
Is becaused dismissal on the merits usually carmes judicataeffect whereas a
dismissal for lack of jurisdiction typically does not,” and, furtharcburt’s
characterization of a decision as jurisdictional rather than as on the merits affects
its treatment of disputed factsltl. For example, unlike motions to dismiss for
failure to state a claim or motions for summary judgment, motions to dismiss for
want ofsubjectmatterjurisdiction permit court$o “inquire into jurisdictional facts
that are disputed” and resolve such disputes through findings oRactvich v.
United States933 F.2d 991, 993 (Fed. Cir. 199%ge also Engage Learning60
F.3dat 1355(“[D] isputedfacts outside the pleadings are subject to the fact finding
of the court).

As defendant has noted, in the pts$ court has issued divergent opinions
regarding the issue @fhether the loolbackperiod limitation set forth iisection
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6511(b)(2)(A)is jurisdictional. Several decisions of this court have held that a
plaintiff whose recovery is barred by sectié®il1(b)(2)(A) has failed to establish
subjectmatterjurisdiction for his or her suitE.g, Plati v. United State99 Fed.

Cl. 634, 641 (2011)cfting United States v. Clintwood Elkhorn Minir@o., 553

U.S. 1 (2008); Doyle v. United State88 Fal. Cl. 314, 22 (2009)(citing Dumont

v. United States345 F. App’x 586 (Fed. Cir. 2009 Musungayi v. United States

86 Fed. Cl. 121, 125 (2009). Other decisions of this court, however, suggest that a
complaint should be dismissed for failure to state a claim when recovery is barred
by sectior6511(b)(2)(A). E.g, Murdock v. United State403 Fed. Cl. 389, 392

94 (2012) Wertz v. United StateS1 Fed. Cl. 443447(2002)(citing McGregor v.
United States225 Ct. Cl. 566567(1980) andRinaldi v. United State80 Fed.

Cl. 164, 165 n.2 (1993)

In anon-precedentialper curianopinionissued in 2009the Federal Circuit
stated thasection6511(b)(2)(A)is jurisdictional. See Dumont345 F. App’xat
590 (“Under this statutory scheme, the provisions in issue in this-&fse
6511(a), 6511(b)(2), and 6532(a){are all jurisdictional in nature, and a suit that
fails to satisfy any of these provisions must be dismissed for lack of subject matter
jurisdiction.” (citing Commt v. Lundy 516 U.S. 235, 24(01996) andin re Long
Distance Tel. Serv. Fed. Excise Tax Refund &89 F. Supp2d 281, 296
(D.D.C. 2008)). However,on July 31, 2013heFederal Circuitssued a
precedentiatiecisionaffirmingthe RCFC12(b)(6) dismissabf a tax refund claim
as untimely undesection6511(b)(2)(A). See Boeri v. United Statddo. 2012
5102 2013 WL 3927700at *1 (Fed. Cir. July 31, 2013papproving this court’s
reliance orMurdockfor the proposition thatthe lookback provisiorin
section6511(b)(2)(A] is not ‘jurisdictional in nature’ and did ‘not preclude the
court from hearing [Mr. Boeri’'s] claith (quotingBoeri v. United StatedNo. 1t
590T, 2012 WL 643901, at *@ed. Cl.Feb. 23, 2019).!

As the Federal Circuit has reminded this coimet, Court of Federal Claims
“may not deviate from the precedent of the United States Court of Appeals for the
Federal Circuit any more than the Federal Circuit can deviate from the precedent of
the United States Supreme CourCtowley v. United State898 F.3d 1329, 1335
(Fed.Cir. 2005). Therefore pased on this binding precedent, the cowrst
concludethatsection6511(b)(2)A) doesnotpresent a jurisdictional bar to

'/ On August 1, 2013, defendant filed a Notice of Subsequent Authority informing the
court of the Federal Circuit’s decisionBoeri.
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recovery, andhatdefendant’s motion is properly viewed as a motion to dismiss
for failure to state a claim

In this caseddendantfiled an answer to plaintiff's complaion July 2,
2012—more than one year ag®efendant waited to file its motido dismiss
under RCFC 12(b)(1) untdfterfiling its answer and conductirdiscovery
regarding plaintiffs’ allegation that they requested and were grantedemsion
of time to file their 2006 federal income tax return. Def.’s Mot. at 24.
Consequentlyany motionto dismisdor failure to state a claim at this juncture
would have tobeconstrued as a motion for judgmemt the pleadings under
RCFC 12(c).SeeRCFC 12(c) (After the pleadings are closedut earlyenough
not to delay trial- a party may movéor judgment on the pleading}.’Peterson v.
United States68 Fed. Cl. 773, 776 (2005) (“Courts have routinely construed a
motion to dismiss for failure to state a claim filed after the answer as a motion for
judgment on the pleadings.” (citations omittedjhe legal standard applied to
evaluate a motion for judgment on the pleadings uR@#C 12(¢ is the same as
that for a motion to dismiss undeCFC 12(b)(6) SeeZzhang v. United State640
F.3d 1358 1364(Fed. Cir. 2011).

Unfortunately thecourt isunable to dispose of defendant’s motewen
underRCFC 12(§. Defendant haattachechumerous exhibiti its motionand
redy in an effort to rebuplaintiffs’ contention that they requedtand were
granted an extensiorBoth partiegely exteasively on these exhibits in support of
their respectiveontentionsand the court cannot consider the merits of these
arguments without considering the documents themselves. These materials
presenteautsideof the pleadingsthus wouldrequirea convesion ofdefendant’s
motionto a motion for summary judgmeneeRCFC 12(d) (“If, on a motion
under RCFC 12(b)(6)r 12(c) matters outside the pleadings are presented to and
not excluded by the court, the motion must be treated as one for summary
judgment under RCFC 56."lAdvanced Cardiovascular Sys., Inc. v. Scimed Life
Sys., InG.988 F.2d 1157, 1164 (Fed. Cir. 1993ating a dismissal pursuant to
Fed. RCiv. P. 12(b)(6) where the trial court had considered materials outside the
pleadings, because in those circumstances “the rules governing summary judgment
must apply”).

In its Notice of Subsequent Authority filed on August 1, 2013, defendant
asks the court to treat defendant’s motion as a motion for summary judgment under
RCFC 56if the courtdetermines thaBoeriforecloses the government’s argument
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thatsection6511(b)(2)(A) presents a jurisdictional lamrecovery. Although the

court, for the reasons specified above, agrees that the parties’ section
6511(b)(2)(A) contentions must be resolved through a motion for summary
judgment, the court is unabletreatdefendant’s RCFC 12(b)(1) motion to dismiss

as a RCFG6 motion for summary judgmeibiecause plaintiff has not yet been
afforded a “reasonable opportunity to present all the material that is pertinent to the
[summary judgment] motion.” RCFC 12(d).

The court must provide the partiestice ancan opporturty to litigate
defendant’s motiothrough the procedures afforded by RCFC SéeEaster v.
United States575 F.3d 1332, 1335 (Fed. Cir. 20Qefore the court may
convert a motion for judgment on the pleadings into a motion for summary
judgment, the court must ordinarily provide notice of its intention to d;so.
Advanced Cardiovascula®88 F.2d at 1164 (“[O]n motion to dismiss on the
complainant’s pleading it is improper for the court to decide the case on facts not
pleaded by the complainant, unless the complainant had notice thereof and the
opportunity to proceed in accordance with the rofesummary judgment.”
(citations omitted) Thoen v. United Stateg65 F.2d 1110, 11134 (Fed. Cir.
1985)(“[T] he Claims Court Rules contemplate somi&cedo enable the opposing
party to present arguments against the entry of summary judgment .For.”)
thesereasos, the courtdeniesdefendant’s motion to dismiss and will allow the
governmentan opportunityto advance its sectiodb11(b)(2)(A)contentions by
filing a motion for summary judgment under RCFC 56.

Accordingly, it is hereb RDERED that:

(1) Defendant’s Motion to Dismighie Complaint for Lack of Subject
Matter Jurisdiction, filed on April 26, 2015 DENIED;

(2) Defendant shalFILE aMotion for Summary Judgment on or
beforeSeptember 4 2013

(3) Defendant shalFILE Proposed Findings of Uncontroverted Fact
on or beforeSeptember 4 2013 The Proposed Findings of
Uncontroverted Fact shall contain

(A) conciseseparately numbered paragraphs setting forth all



of the material facts upon which defendant bases its
motion and as to which defendant believes there is no
genuine dspute; and

(B) citations to plaintiffs’ pleadings or to documentary
evidence, sth as affidavits or exhibits, filed with the
motion or otherwise part of the record before the court;

(3) Plaintiffsshall RESPONDto defendant’$Motion for Summary
Judgmenbn or beforeDctober 2, 2013

(4) Haintiffs shallFILE aResponsdo Defendant’s Proposed Findings
of Uncontroverted Factasa separate docket entoy or before
October 2, 2013 Plaintiffs’ responsahall contain, immediately
below each finding

(A) a statement indicating whether plaintiffs agree or
disagree with the findg as written;

(B) thebasis foranyobjection to the finding, including
citations to defendant’s pleadings or to documentary
evidence, such as affidavits or exhibits, filed with the
response or otherwise part of the record before the;court

(C) a proposed revision of the findingnd

(D) any proposed findings of uncontroverted fact as to any
relevant matters not covered by defendant, including
citations to defendant’s pleadings or to documentary
evidence, such as affidavits or exhibits, filed with the
response or otherwise part of the record before the.court

/s/Lynn J. Bush
LYNN J. BUSH
Judge




