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OPINION

DAMICH , Judge:

! This opinion originally was issued under seal on April 26, 2012, pending a deteomia@inng
the parties whether to propose redactions of competition-sensitive, propréetnfidential, or otherwise
protected informationAlthough Plaintiff submitted proposed redactions to the Court, the Court has
determined that thiaformation Plaintiff hagproposedo redacis notcompetition-sensitive, proprietary,
confidential, or otherwise protected information. Therefore, the Cotgtéasing the opinion in full.
The Court, howevehas made some minor editssection 111.C.2. of this opinion.
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Plaintiff 360Training.com, Inc., filed this case as a post-award bid patdgiarch 27,
2012. Plaintiff had submitted a proposal in response to a “Request for ApplicgtRR&” or
“Solicitation”) issued by the Occupational Safety and Health Administration (“OSHAHeof
United States Department of LabddSHA was seeking to authorize qualified vendors to
provide online OSHA Outreach Training Program cou¢smsireach courses'and successful
applicants would be awarded a nonfinancadperative agreemehtPrior to the RFA,
Plaintiff was an approved online provideraeftreachcourses.Plaintiff challenges OSHA'’s
nonselectionof Plaintiff’'s application, alleging that OSHA acted arbitrarily, capricioushd
not in accordance with the law evaluating its application

On April 6, 2012, the Government filed a motion to dismiss for lack of subject matter
jurisdiction. The Government argues that, under the Tucker Act, 28 U.S.C. § 1491 (2006), this
Courts bid protest jurisdiction is limited to clainign connection with a procurement or a
proposed procurement.” Def.’s Mot. Dismiss at 6. It argues that the definitipnootifement”
under the Tucker Act is limited bae definition of “procurement contract” in thederal Grant
and Cooperative Agreement Act of 197FGCAA”), 31 U.S.C. 88 6301-6308 (2004d}.argues
that becaus®©SHA's cooperative agreementet the crite@ for using a cooperative agreement
under the FGCAA, it cannot be considered a procurement under the Tucker Act. Def.’s Mot
Dismiss at 9.In response, Plaintifirgues thathe “cooperativeagreement” actually was a
misnamed procurement contract, anaisiserts that theooperation agreemesatisfies the
Tucker Act’sdefinition of “procurement.”lt argues that the Federal Circuit has broadly defined
“procurement” to encompass the cooperative agreement at issue here.

Although this Court’s § 1491(b)(1) jurisdiction is limited to protests “in connection with
a procurement,” the Federal Circuit has defined “procurement” as “all statfespbcess of
acquiring property or services, beginning with the process for determimiegdsfor property or
services and ending with a contract completion and closeBésburce Conservation Group,
LLC v. United State$97 F.3d 1238, 1244 (Fed. Cir. 2010) (quoting 41 U.S.C. § 403(2) (2006)).
The Government attempts to limit thiefohition by arguing that it is ambiguous and that the
Court should look to other statutiesresolve that ambiguityThose other statutes define
“procurement” in a more limited fashion. The Court finds that the definition set fpitieb
Federal Circuiis clear and it declines to adopt the extraneous limitations suggested by the
Government.

The Court finds that it has bid protest jurisdiction over Plaintiff's complaimtedching
that conclusion, the Court recognizes thattall cooperative agreeants are procurements under
the Tucker Act.Where an ageng¢yursuant to a statutory directive, is distributing funds or
providing assistance to servipeoviders to ensure a service’s availabjlitys not conducting a
procurement.However, were an gencyhas a statutory mandate to provide a service, and the
agency decides to usecooperative agreement to obtain the provisichatf servicethat agency
has engaged in a procurement procester theTucker Actand this Court hasirisdiction over
protests in connection with that process.

Pursuant to statute, OSHA is required to “establish[] and supervis[e]” prograths for
education and training of workers. 29 U.S.C. 8§ 670(c) (2006issuing the RFA, OSHA was



seeking to obtain the servicelstoird partiesn place ofOSHA's in implementinghe mandate
that it establish and supervise training and education prog@&t$A was not seeking to
provide funding oassistance to third parties to ensure the availability of trainihgrefore, the
Court concludes that tH&olicitationwas"in connection with” theé'processof acquiring property
or services'for OSHA and jurisdiction under 8 1491(b)(1) is proper.

l. Background

On March 29, 2011, OSHA issu#te RFA via d\otice in the Federal Register6 Fed.
Reg. 17451 (Mar. 29, 2011) (“Notice”Y.he Notice invitednterested organizations and current
OSHA-authorized training providers to submit applications to be authorized to deliver 10-hour
and/or 30-hour OSHA Outreach Training Program courkksat 17452.Successful applicants
would enter into “Syear, nonfinancial cooperative agreements” with OSHA tapgroved
online-providers of outreach courseihe agreements were “solely to facilitate the ongoing
monitoring and evaluation of” the training provided by the trainers and were not to baecedsi
a “grant or financial assistance instrument? OSHA listed 29 U.S.C. § 670 as the legal basis
for the RFA.

TheRFA stated that, to ensure an orderly evaluation, OSHA would use a competitive
process to evaluate the applicants that wished to be authorized to provide online ¢crainseg.
TheRFA stated that although a competitive process was being used, the prasess &
procurement action or contract because “no products or services are sought £0s OSH’
Noticeat 17452. Th&FA set forth the information that must be contained in each application,
listed the'selectioncriterid’ that OSHA would use to eluate the applicationsand provided
notice of a “proposal conference” to provide applicants with more informaliibmt 17452-59.
TheRFA stated that OSHA has sought to make the outreach training more readily availabl
the public by authorizing a number of providers to provide online courses, but that “OSHA has
received many more requests for authorization to deliver online outreachdréian can
feasibly be granted, given tfg&atutory]requirement that OSHA supervise the training programs
it initiates.” 1d. at 17452.

Thecooperative greementawarded by OSHApecify the conditions a provider must
follow in order to maintain its status as an authorized provider. OSHA must approveuasss
before they are offeretand the training provider must have OSHA approve any additions or
revisions to course content. Coop. Agr. at 4 (Def.’s Ex. B). While OSHA provides no funding
to the providers, it authorizes providers to charge feesetsdhe maximum fees that each
providermaycharge.ld. at 6. OSHA specifies the records a provider must keep, the
maintenance period (5 years), and that OSHA can request copies of the fecibsdsvn
purposes.ld. at 5. OSHA will issue performance criteria at the beginning of each fiscalayehr
providers will receive an annual performance appraisal and written reégoat. 6. The
agreements also specifyvariety of reporting and monitoring requirements.

2 Even current providers that were awarded cooperative agreements were nibegéomi
continue offering existing coursedwardees have to ensure that all courses comply with the terms of the
cooperative agreement atigbn get the coursepproved by OSHA before they may continue offering
online training. Notice at 17459.



Plaintiff timely and properly submitted applications in response to the Solicitation. On
January 12, 2012, OSHA announced that 10 different providers were being awarded with
cooperative agreements. On January 13, 2012, OSHA notified Plaintiff that it wouddt@iotr
an award. The stated basis for the decision was Plaintiff's past performancerdsne OSHA
training provider. On March 14, 2012, Plaintiff's personnel discussed Plaintiff’selention
with OSHA's personnel.

On March 27, 2012, Plaintiffled its complaint in this CourtAlong with its complaint,
Plaintiff filed a motion for a preliminary injunction seeking to enjoin OSHA from takingy
Plaintiff's authorization to offer online courses. The Court held a telephonic g&éatinthe
paries on March 29, 2012. At the hearing, @&urt raised a potential issue with jurisdiction
The Government concurred, arguing that jurisdiction may not be proper because GFHAA’s
was a nofprocurement solicitation. The Court set an expedited schedule for briefing on the
jurisdictional issue. However, the Court determined that, pending resolutionjofisiiectional
issue, it hadurisdictionover the caseOn the merits, the Court found that the balance of the
equities weighed in Plaintiff's favpand it issued a preliminary injunction that extended only
until it could render a decision on the jurisdictional issue.

On April 6, 2012, the Government filed its motion to dismiss and Intervenor
Clicksafety.com, Incfiled a brief in support. Plaintiff filed a response on April 13, 2012, and
the Government filed a reply on April 19, 2012.

. Statutory Structure

As a threshold matter, the Court turns to the statutory structure B&GGAA and the
Occupation Safety and Health Act of 1970 (*OSH Act”). The parties’ argumentseavily
influenced by their interpretation of the FGCAA, and this Court’s decision depends on the
precise statutory obligation that OSHA has to provide training esurs

A. FGCAA

In the Federal Grant and Cooperative Agreement Act of 1977, Congress prescribes
criteria that executive agenciesistfollow in selectingwhich legal instrument to use to
establish a relationship between the agency and another party. esseimultiple instruments,
includingprocurement contragtgrans, andcooperative agreement Grants and cooperative
agreements collectively are referred to as assistance agree@astsf theFGCAA's purposes
was to promote uniformity in the usetbkinstruments and to more clearly define the
relationships and corresponding responsibiliigsociated with each instrumer3l U.S.C. §
6301(2). Another purpose was to “promote increased discipline in selecting and using
procurement contracts, grant agreements, and cooperative agreements, engoampitition in
making procurement contracts, and encourage competition in making grants andtc@opera
agreements. § 6301(3).

While the FGCAA provides guidance to executive agencies in determinic Vegal
instrument to use when forming a relationship, it does not provide any guidance asher &het



agency'’s action is a procuremexation As the Office of Management and Budget notes in its
guidance to the FGCAA, “A determination that a program is principally one afifgnment or
assistance does not preclude the use of any of the types of instruments when &pfoogria
particular transaction.43 Fed. Reg. 36,863 (Aug. 18, 19783e alsdrhermalon v. United
States 34 Fed. Cl. 411, 418 (1995) (in finding that the FGCAA did not limit jurisdiction under §
1491(a), the court stated, “Indeed, instead of supporting the conclusion that Congnelesiinte
the [FGCAA] to narrow this coud’ Tucker Act contract jurisdiction, the legislative higtof
the[FGCAA] demonstrates that Congress intended the definitions and mandates therein to
address a very different set of concéyns

According to thdFGCAA, executive agencies are to use procurement contracts when “the
principal purpose of the instrument is to acqqig purchase, lease, or bartprpperty or
services for the direct benefit or use of the United States Government.” § 6303. dilrethe
hand, cooperative agreements shall be used when “the principal purpose of the relatiomship is
transfer a thing of value . . . to carry out a public purpose of support or stimulation aaathyriz
a law of the United States instead of acquiring . . . property or seragds’substantial
involvement is expected between the executive agency and the . . . recipient . . . .”>§ 6305.

It is importantfor an agency to identify the appropriate funding instrument because
procurement contracts are subject to a variety of statutory and regulajoingneents that
usually do not apply to assistance agnents. GAQDffice of General CounsgPrinciples of
Federal Appropriations Law, Vol. 2, Ch. 10 (3d ed. Feb. 20B@wever sometimeshe
principal purpose of the funding relationship is not clear. This commonly can occur when an
agency provides assisice to specified recipients by using an intermedilty.An agency is
acquiring thantermediary’sservices for its own direct benefit or use if the agency otherwise
would have to use its own staff to providebeneficiaries the serviceffered by the
intermediary Id. In other words,fithe agencyisesan intermediaryo provide a service théte
agencyis required to provid® beneficiaries, then the services are for the agency’s benefit.
However,an agency is obtaining services for a public purpose if the agency is charged with
providing support or assistance to intermediaries as opposed to the final beasfidfhen an
agency supports thoggermediariesn providing a servicéo third parties, an assistance
agreement can libe appropriate instrumenid. Thus, a key inquiry is whether the agency’s
focus is on providing a service to the ultimate beneficiaries or on assistimyeiraadiaries in
providing a service.

In 1981legislationamending=-GCAA, a Senate committereport addressed the issue
with “intermediary situations The reporinotes that some agencies had trouble determining the
proper instrument to use when they were using intermediaries to provide assiSthaaeport
states:

[T]hat the product or service produced by the intermediary may benefit another
party is irrelevant.What is important is whether the federal governnsent’

% The difference between a grant and a cooperative agreement is that a grant shouald be use
where “substantial involvement it expected between the executive agency and thecipiemt . . . .”
31 U.S.C. § 6304 (emphasis added).



principal purpose is to acquire the intermediary’s services, which may happen to
take the form of producing a productaarrying out a service that is then

delivered to an assistance recipient, or if the government’s principal purgose is
assist the intermediary to do the same thithere the recipient of an award is

not receiving assistance from the federal agencyshukrely used to provide a
service to another entity which is eligible for assistance, the propemesitus a
procurement contract.

S.ReP.No. 97-180, at *5 (1981), 1982 U.S.C.C.A.N. 3; Pub. L. No. 97-162.
B. OSH Act

The Occupation Safety and Heakht of 1970 established OSHA&ithin the Department
of Laborto assure safe and healthful working conditions for working men and women by setting
and enforcing standards and by providing training, outreach, education and assRBtdnde.
91-596, 84 Stat. 1590 (Dec. 29, 1970); 29 U.S.C. § 651, et seq. OSHA'’s duty to provide training
and education is governed by 29 U.S.C. § 670.

Section 8§ 670 contains four subsections, each of whiphiresthe governmento
establish a different type of training and education progr@®HA established the Outreach
Training Program pursuant to subsection (c). Def.’s Reply at 14. While subseajiqihg, (@nd
(d) specify the legal instruments that should be used to establish the trainiregrmogr
subsection (c) does not instruct OSHA as to what sort of legal instrument it shaulthese
statute readsn relevant part, as follows.

(@). .. The Secretary of Health and Human Services, after consultation with the
Secretaryof Laboi . . .,shall conduct, directly or by grants and contra(¥
education programs to provide an adequate supply of qualified personnel to carry
out the purposes of this chapter, and (2) informational programs on the
importance of and proper use of adequate safety and health equipment.

(b) The Secretarjof Laboi is authorized to conduct directly or by grants and
contractsshort term training of personnel engaged in [OSHA-related] work . . . .

(c) The Secretarjof Laboj . . .shall . . . provide for the establishment and
supervision of program®r the education and training of employers and
employees in the recognition, avoidance, and prevention of unsafe or unhealthful
working conditions . . . .

(d) Compliance assistance program. The Secrppéityaboil shall establish and
support cooperative agreements with the Stateter which employers . . . may
consult with State personnel with respect to [complying with OSHA standards
and taking appropriate actions to establish and maintain a safe workplace.]



29 U.S.C. § 670 (emphasis added). Aside from the mandate to “establish[] and supervis[e],” §
670(c) provides no guidance on how OSHA is to implement programs for the education and
training of workers.

OSHA furthers its mission to provide training through its Directorate of Tigisumnal
Education ("DTE”). 77Fed Reg 22,349 (Apr. 13, 2012). The DTE provides training through
multiple programs, three of which are relevant here: the OSHA Traingtigube (“OTI"), OTI
Education Centers, and the Outreach Training Progidm OTI provides trainingor federal
and state compliance officials. OSHA provides for training for private spetsonnel through
OTI Education Centers, which are a network of non-profit organizations that G8$1A
authorized to deliver occupational safety and health training on behalf of OSHA. dOGdtion
Centers offer courses on OSHA standards as well the courses required to de@utierized
trainer for theOutreach Training Program.

The Outreach Training Program provides courses that are designed to gives\aarke
overview of the OSHA system, worker rights, and other basic safety and hapanaaition.
Noticeat 17452. The Program’s courses are designed to “provide information on worker rights,
employer responsibilities, and how to file a complaint on wetlated hazards.1d. To ensure
that training is widely available, outreach training is provided by independ8rtA@uthorized
outreach trainers. The courses do not teadHA8andards and OSHA does not require
employers or employees to take the courseés.However, some states and otleeral
jurisdictions have mandated the trainird.

At issue in this casis OSHA'’s authorization of third parties to provide onkngreach
courses.

[I. Discussion
A. Subject Matter Jurisdiction

When the Government puts the Cosidubject matter jurisdiction in question by moving
to dismiss under Rule 12(b)(1) of the Rules of the United States Court of Federa Cla
(“RCFC"), the plaintiff bears the burden to show by a preponderance of the evidence that
jurisdiction is proper.Reynolds v. Army & Air Force Exch. Sei®46 F.2d 746, 748 (FeGir.
1988). In this case, the Government has questioned the Court’s jurisdiction Riaeti’s
protest by asserting that the Court cannot adjudicate protests that do not cormeenpeat
and thatOSHA'’s Solicitation wasiotaprocurement. In response, Plaintiff argues that, as a
legal matter, the Government has defined procurement too narrowly, analcasahratter, the
Solicitation actually was a procurement.

The jurisdiction of the Court of Federal Claims (“CF@3)hear bid protests is governed
by the Tucker Act. Section 1491(b)(@) the Actprovides in part:

[T]he Unite[d States Court of Federal Claims . . . shall have jurisdiction to render
judgment on an action by an interested party objecting to a solicitation by a
Federal agency for bids or proposals for a proposed contract or to a proposed



award or the award of a doact or any alleged violation of statute or regulation
in connection with a procurement or a proposed procurement

28 U.S.C. § 1491(b)(1) (emphasis addethe Tucker Act does not define the term
“procurement.” Resource Conservatipf97 F.3d at 1244. In determining the scope of §
1491(b)(1), the Federal Circuit has adopted the definition of “procurement” contaidgd i
U.S.C. § 403(2), which has been reorganized into 41 U.S.C. § Distributed Solutions, Inc.
v. United States639 F.3d 1340, 1345 (Fed. Cir. 2008). Section 111 provides that the term
“procurement’ includes all stages of the process of acquiring propesgraices, beginning
with the process for determining a need for property or services and endireyaoihtract
completion and closeout.”

Although this Court’s § 1491(b)(1) jurisdiction covers “the full range of procurement
protest cases,” § 1491(b)(1) is limited to protests “in connection with a procurengnt
proposed procuremeht Resource Conservatiph97 F.3dat 1243-44 (finding that 8 1491(b)(1)
“in its entirety is exclusively concerned with procurement solicitations anttacts”).

Therefore, theCFC does not have jurisdiction over non-procurement bid protests under §
1491(b)(1). Resource Conservatiph97 F.3d at 1245-46.

Although this Court’s bid protest jurisdiction is limited to the procurement context, the
phrase “in connection with’ is very sweeping in scopBistributed Solutions539 F.3dhat
1345. Jurisdiction will be proper if the protest “involves a connection with any stage of t
federal contracting acquisition process, including ‘the process for deterraimiegd for
property or services.”ld. at 1346. Moreover, “the statute does not require an actual
procurement.”ld. The CFC has jurisdiction over “proposed procurements” and it can adjudicate
pre-procurement decisionsd.

To appreciate the scope of thkerase “in connection with a procurement or proposed
procurement,’it is helpful to look aseveral cases wheceurts have used § 111 to construe the
scope of the Tucker Act. Distributed Solutionsthe protestors challenged the agency’s
decision to acquire software through an existing contractor instead of thrpugtuaement.
539 F.3d at 1343. The agency had issued an RFI for the software, and many companies
submitted responses. Based on the proposals, the agency formulated the detagedffds
software, and then it tasked an existing general contractor with protoeisgftware via a
subcontract. The protestors asserted that, by issuing the RFI, the ageadyagtaxturement
process and it wrongly used a general contrdotoircumvent the procurement lawstead of
following through with the procurementd. at 1344.The Federal Circuit agreed, finding the
RFI was the beginning of the process for determining a need for the softivanend that 8
1491(b)(1) did not require an actual procurement and it applied to these kinds of pre-
procurement decisiondd. at 1346.

* The official version of 41 U.S.C. § 111 has not been printed, but the unofficial visrsion
available at 41 U.S.C.A. 8 111 (West 2013ke alsdffice of the Law Revision Counsel, U.S. House of
Representatives, http://uscode.house.gov/lawrevisioncounsel.shtml.
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In Resource Conservatipthe Navy wanted to lease a property that it owned but no
longer was using. 597 F.3d at 124lhe Navy issued a request for applications to lease the
property, and severabfential lessees submitted applications. After the Navy selected a lessee, a
disappointed applicant filed a protest challenging the Navy’s selectioagod@ he Federal
Circuit, relying on 8§ 111, found that “the process involved in soliciting lessege¥ernment
owned property cannot be characterized as a ‘process of acquiring prosstyices.”
Resource Conservatipf97 F.3d at 1244. It held that the Tucker Act does not apply to non-
procurement protests. Similarly, the Federal Circuit has found, albeit in an uhpdhisinion,
that the government’s sale of property is not part of a process of acquiring papsetyices.
Creation Upgrades, Inc. v. United Stgtdd7 Fed. Appx. 957, 959 (Fed. Cir. 2011) (finding no
meaningful distinction between the lease and sale of government property).

Courts of other circuits also have considered the scope of 8 1491 (b)@shénCal
Industries, Inc. v. United States F.Supp.2d-, 2012 WL 914674 (D.D.C. Mar. 19, 2012), the
district court for the District of Columbia found that an agency’s decision to irsauwontract,
instead of using an outside contractor, was “in connection with” a procurement aidrther
within the CFC’sexclusivejurisdiction? In that case, the plaintiff had asserted that the
government’s decision to insourservices could not be a procurement because it was “an act to
not acquire.”ld. at *4. The district judge disagreed, stating ttfal$ numerous other courts,
including the Fifth, Eleventh, and Federal Circuits, have noted, insourcing ndgessalves
‘determining a need for property or services’ and whether there was a neeim [seich
functions through private contractordd. (quotingRothe Dev., Inc. v. U.S.€p’t of Defense
666 F.3d 336, 339 (5th Cir. 2011)). The court also distinguished the casedsmurce
Conservatiorstating that the Federal Circuit’'s “discussion of procurement was limited to the
factual circumstances of the case” where the government was “deciding whestbiéotdease
property [which] is the opposite of acquiring property . . FisherCal, 2012 WL 914674 at *5.

Other courts that have considered challenges to agency insourcing detsiemsached
substantially the same imdusions based on § 1491(b)(HeeRothe Dev.666 F.3cat 339
(Fifth Circuit holding that it lacked jurisdiction over insourcing claim because “the process for
determining a need for servi¢asecessarily included “the choice itefrain from obtaining
outside servicesivhich was under the jurisdiction of the Tucker fanphasis in original));
Vero Tech. Support, Inc. v. U.S. Dep’t of DefedS¥ Fed. Appx. 766 (11th Cir. 2014jf'g,
733 F.Supp.2d 1336 (S.D. Fla. 2010) (affirming district court’s decision that it lacked
jurisdiction over challenge to insourcing decision because the decision to insovategs the
process of ‘determining a need for property or services,’ . . . [and] that decisias bo
connection with a procurement or a proposed procurement’ under the TuckeisAetdlso
Santa Barbara Applied Research, Inc. v. United St@&@&$-ed. Cl. 536, 542-43 (2011) (finding
that it had 8 1491(b)(1) jurisdiction over insourcing decision).

° Because the claim was under the CFC’s Tucker Act jurisdiction, thectlstrirt lacked
jurisdiction under the Administrative Procedure Act, which provides focigidieview of agency actions
only if “there is no other adequate remedy in a court . FisherCal, 2012 WL 914674 at *6 (quoting 5
U.S.C. § 704).



In sum, so long as a claim is “in connection with” any stage “of the procesgufiag
property or services,” jurisdiction in this Court is proper.

B. OSHA's Solicitation Was a Procurement Actionunder the Tucker Act

Plaintiff argues that the agreement at issue “is a procurement contract in a cooperative
agreement’s clothing.” Pl.’s Resp. atlRasserts that the cooperative agreement satisfies the
definition of procurement as enunciated by the Federal CircRiegsource Conservatiand
Distributed Solutions According to Plaintiff, OSHA has a statutory obligation to provide
training, and by soliciting competitive bids to outsource one of its jobs, OSHA pagezhin a
procurement process. Plaintiff asserts that the catipe agreement is a contrdand OSHA
receives a direct benefiby tasking third parties with conducting training that OSHA otherwise
would have to conduct. OSHA gives awardees authorization to provide courses and to charge
fees, and in return, OSHA&ceives tailobmade training courses distributed by online providers
that serve as “contract workers at the direction and will of OSHA.” Pl.’p.R¢sS.

Plaintiff distinguishes the Federal Circuit’'s decisiofResource Conservatidyy noting
that the court in that cadeeld that the process of soliciting lessees for government-owned
property cannot be characterized as a “process of acquiring property oeseavid that this
case is much different because OSHA is seeking third parties to provitik-@8horized
training in furtherance of OSHA'’s statutory mission. Pl.’s Resp. at 10-11 (quoting Z®atF
1244). It argues that the Court should look at the process of what OSHA wasdrgmgrid
not at the label that OSHA applied t&'it.

The Government argues that ®elicitationwas nofpart ofa procurement process
because the agreements at issue satisfy the criteria for using a coopgratveeat under
FGCAA 8§ 6305. The Government argues that the cooperative agreements cannot be
“procurementcontracts’because the Government is providing no funding of any Kimglnot
acquiring goods or services by means of purchase, lease, or barter, andtlamglege of the
RFA indicates that OSHA did not intend to engage in a procuresséoh Def.’s Replyat9.
The Government argues that 8§ 670(c) requires OSHA to “provide for the establtsdomde
supervision oprogramsfor the education anaining of employers and employees.Def.’s
Reply at 14 (quoting 8§ 670(c(emphasis ithe original). “To authorize an entity to perform a
service to the public isotthe same as to award a procurement contrdef.’s Reply at 11
(emphasis in original).

First, he Court agrees that the label used by OSHA is not dispositive and that the Court
should look at the actual process that was used and the need that OSHA was tryisiy.toAsa

® The Government admits that the cooperative agreements are contracts buhatghes
contracts are not procurement contracts. Def.’s Reply, at 10 n.2.

" In arguing their respective positions, both parties conflate the émimitontained in the
FGCAA with the definition of procurement under the Tucker Act and 41 U.S.C. § 111.

® The Government agrees that “simply categorizing a process apracarement’ does not
make it so.” Def.’s Reply at 8.
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discussed, the RFA was issued under 8§ 670, and in providing the outreach courses, OSHA was
attempting tabtain services from third partiesgatisf its duty under § 670(c).

Section 670(c) provides that OSHA shall “provide for the establishment and supervision
of programs for the education and training of employers and employeesred¥lseibsections
(a) and (b) state that OSHA shall provida&ining “directly or by contracts and grants” and
subsection (d) providegbat OSHA shallise cooperative agreements, subsectioleées
OSHA flexibility in how to implement the trainingrogram? OSHA could have chosen to
provide the training itselff could have hired a contractor to provide the services, or it could
have used an assistance agreement. In determining how to comply withisal{scOSHA
had to determine whether it would provide the training itself or whether it wolkdsebétain
the services of a third party (or parties).

Apparently, OSHA decided that it did not want to provide the training itself, an@dhste
it decided itwould design the program and then enlist third parties to provide the actual training.
It is not clear from the record how OSHA originally authorized third partiesotad# training.
Whatis clearis thatOSHA became unhappy with the authorization scheme and determined that
it needed a more formal relationship with the providers in order to properly supbevisaining
program. To ensure th&SHA could effectivelymonitor[] and evaluaf§’ training providers,
OSHA decided that it would enter into cooperative agreements with the provitise at
17452.

The cooperative agreememtwarded by OSHAresomewhat different from ordinary
assistance agreemen@SHA expressly disclaims that the agreements are a “grant or financial
assistance agreemt.” Notice at 17452. Instead of being a vehicle for OSHA to provide
assistance to the third party vendors, the agreements are designed to ehSdB&ifkretains
control over the courses. Theoperative agreements state that OSHA approval is redoire
any changes to course material, and they are very detaitetierousther respects, specifying
the prices that vendors may set, record keeping standards, and other requiréhebtmnefit
received by the third party vendors is not OSHA assistance in designirsggoomt the
authorization to charge fees. While OSHA is not paying course providers fosg¢haaes,

OSHA provides them with authorization to provide approved courses and permission taacharge
fee to students.

That the cooperate agreements hediffer from ordinary assistance agreements is not
surprising because the statutory mandate that OSHA is carrying out isrdiffera that

° For the purposes of this decision, the Countimes that § 670(c)’s silence leaves OSHA with
the flexibility to use any type of legal instrument and that OSHA prgpbidse to use a cooperative
agreement. Although Plaintiff argues that, based on the explicit staitagtnuctions of what instruments
to use, OSHA cannot satisfy its duty under § 670(c) to provide training by usiogerative agreement,
Plaintiff has not established that its interpretation of § 670(c) jepr&eePl.’s Resp. at-3. Were the
Court to find that OSHA were not statutorily authorized to use a coopeagireement, it would be
forced to find that the RFA process was invalid and have OSHA conduct a procupemsaiant to the
requirements of the FAR and other Acquisition regulatid®seDistributed Solutions539 F.3d at 1346.
Because the Court concludes that the cooperative agreement is a procuremeheunaeketr Act, it can
proceed to the merits of Plaintiff's claim without invalidating the erRFA.
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typically associated with assistance agreemelntsliscussing the purpose ajoperative
agreemers, the Governmertites to several cases. One cadeic®&’s Mushroom Service, Inc. v.
United States521 F.3d 1338 (Fed. Cir. 2008)where the Federal Circuit affirmed the finding
that a cossharing agreemeigsued by the Department of Agriculture was not a procurement
contract. The plaintiff in that case constructed a waste transfer facility irdaocerwith
government specifications in return for cost-share payments from the g@rgrnifhe statute at
issue in that case was 16 U.S.C. 8§ 1003, which provided that “In order to assist local
organizations . . . tlie agenclis authorized . . . to enter into agreements with landowners . . .
providing for changes in . . . land uses and . . . soil and water conservation practices . ... In
return . . . [the agency] shall agree to share the costs of carrying out thaigsegra . .”

Another case iR&D Dynamics Corp. v. United S 80 Fed. Cl. 715 (20073ff'd, 309
Fed. Appx. 388 (Fed. Cir. 2009) (per curiam with no opinidn}hat case the plaintiff argued
that grants issuedly the Armypursuant to the Small Business Innovation Research (“SBIR”)
program constituted a procurement because the government was procuring research and
development servicedd. at 719. The CFC determined that it did not have jurisdiction because
the grantswhich were issued pursuant to 15 U.S.C. § 638, were not part of a procurement
process. The purpose of the SBIR was “to stimukdbnological development” via small
businesses and to “foster and encourage participation by minority and disaddgreegpns.”
Id. at 716 (quoting 8 638(a))The implementing statute states tie purpose of SR
programgs to provide “assistance to smhllsiness concerns to enable them to undertake and to
obtain the benefits of research and development .R&D Dynamics 80 Fed. Cl. at 720
(quoting 8§ 638(a)).

The enabling statutes Rick’'s MushroonserviceandR&D Dynamicsare very different
from the one in this case, where OSHA's role is not merely to provide assistaindependent
trainersor to foster and encourage the development of a training program. Under 29 U.S.C. §
670(c), OSHA is required to establish and supervise a training program. OSHAcHesgn
the program and then useoperative agreemento obtain the services of thiparty training
providers to further its statutory mandate. OSHA was not tasked with suppaimagr
programs or stimulating the wider availability of training programs. The lgegoi8 670(c) is
different even than 8 670(d), which provides that OSHA shall “establiseugpbrticooperative
agreements with the States.”

This Court has jurisdictionver a bid protest where the challenger asserts that an
impropriety occurred “in connection with a procurement or a proposed procuremieete the
term “procurement’ includes all stages of the process of acquiring prapesgyvices,
beginning with the process for determining a need for property or servicesding with a
contract completion and closeoutdere,it is clear that OSHA determined that it needed to
enlist the services of a third party in order to provide an education and trainingrpr@é@sHA
issued a solicitation and awarded “cooperative agreements,” ytogtded thaOSHA would
have significant control over the course providers and course content, and in exchange, OSH
gave providers permission to offer OSHA-authorized coursesoartthrge fees for those

19 As the Government notes, this case was decided umel€@dntracts Disputes Act, 41 U.S.C. §
609, and therefore, is not binding in interpreting the Tucker Act.
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courses. Whatever the agreements are called, the Court finds that OSHAngdkeisi
agreemerst to obtain the services of third parties. Therefore, the Court finds that O881A w
conducting a “procurement” under the terminology of the Tucker Act, and this Court has
jurisdiction overPlaintiff’s bid protesthat isin connection with that procurement.

C. The Definition of “Procurement” under the Tucker Act Is Not As Narrow As
the Government Claims

Despite the clarity in the law dhe scope of the term “procurement” in the Tucker Act,
the Government argues that the definition of “procurement” actually is nartioarethe
definition in 8 111. Section 111 defines procurement as “all stages of the procapsimigc
property or services, beginning with the process for determining a need for papszgtvices
and ending with a contract completion and closeout.” As explained below, the Government’s
arguments are unpersuasive, and the Court declines the Government’s invitatiedl éssily
graftextraneoudimitations onto the Tucker Act.

1. “Procurement’ Is Not Limited to “ Acquisitions” Made Using
Appropriated Funds

Although thie Governmentecognizes that the Federal Circuit has adopted the definition
of “procurement” containesh 41 U.S.C. 8§ 111 (formerly 8 403(2)) argues that thg 111
definition is ambiguous because it does not define the word “acquiring” (the ‘iagooiir
property or services”). Even though 8§ 111 is containdivision Aof Title 41, Subtitle I, the
Government asserts that the word “acquiring” should be defined by 41 U.S.C(f8rb3drly 8§
403(16)),which reads: “Irdivision B[of this subtitle], the term ‘acquisition’ means the process
of acquiring, with appropriated amounts, by contract for puecbasease, property or services
... that support the missions and goals of an executive ageBegDef.’s Reply at §emphasis
added). The Government also asserts that § 111 should be interpreted in lighieoietiz F
Acquisition Regulation§‘'FAR”). The FAR defines both acquisition and procurement as the
“acquisition . . . of goods or services . . . from rk@deral sources by a Federal agency using
appropriated funds.Def.’s Mot. Dismissat 10 (quoting 48 C.F.R. 88 2.101(b)(2), 3.104-1(5)

In response, Plaintiff argues that the definition of procurement is not as nartosv as t
Government asserts. Plaintiff asserts that the definition of “procuremeh# @e contained in
8§ 111 and the Government wants to adopt a different definition because it does not like the § 111
definition. Pl.’s Resp. at 10Plaintiff argues that no court has adopted a definition as limited as
the Government’s. It argues that, based on § 1491’s legislative history, procuenant i
limited to the Governmd’s acquisition of supplies or services, but rather is a “more general
reference to the process by which the Government endeavors to fulfill asyneéds through
the mechanics of a solicitation and contract award.” Pl.’s Resp. at 11 (qQatimgjic Univ. of
Am. v. United Stated9 Fed. Cl. 795, 800 (2001)).

The Court concludes that § 111 is not ambiguous because the word “acquiring” is used in
its ordinary sense and not in the technardegal sense. This is bolstered by the fact that § 131
similarly uses the word “acquiring” to define “acquisitiband the Court must presume that
Congress did not intend make that definition circular and meaningless. Moreover, lgagsSon
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intended for the “with appropriated funds” clause to apply to “procurement,” it would had
included those words in § 403(2) or it would have added those words when it reorganized it into
8§ 111. When Congress reorganized Titleiddtated that “This bill is intended to restate

existing law without substantive changéd.R. Rep. No. 11-42, Pub. L. No. 111-350 (Mar. 23,
2009). The definition of acquisition in § 131 explicitly provides that it only applies to Division

B and therefore it does not apply to 8 111 in Division A. Because this does not represent a
change in the law, the definition of “procuremeintformer § 403(2) is not limited by the

definition of “acquisitiori in former 8 403(16).

Although the Government argues 8§ 111 should be restricted to the definition of
“acquisition” in 8 131, under normal standards of statutory construction, the preseree of th
phrase “with appropriated funds” in 8 131 but not in 8§ 111 militates against reading the
requirement into 8 111. The term “procurement” therefore is broader than “toguisNor is
it proper to import the FAR definition to narrow the statutory definition. TherefoeeCourt
rejects the Government’s invitation to limit the scope of the Tucker Awmtitprotestavhere an
agency is using appropriated funds.

2. Whether the Agreement Was a Cooperative Agreement under the
FGCAA Is Irrelevant Because OSHA Was Seeking to Obtain the
Services of a Third Party

Relying on the definitions in § 6303 and § 630%he FGCAA the Government argues
that theRFA cannot be a procurement because the agreements at issue satisfy théocriteria
using a cooperative agreement. The Government asserts that the primary puridé’sf O
solicitation was “to carry out a public purpose of support or stimulation” ohgtiog
occupational and workplace safety and not to acquire property, goods, or services MDief.’
Dismissat 12. The Government argues that “promoting occupational and workplace safety
through [the] Outreach Training Program” is a public purpose that OSHA has souginpport
or stimulate” by providing authorization under the cooperative agreeni@etss Reply at 11.
The Government argues that under 8 670(c) OSHA was required only to “provide for the
establishment and supervisionpgbgramsfor the education analaining of employers and
employees.” Def.’s Reply at 14 (quoting 8 670(c)) (emphasis in the originklargues that the
award of a cooperative agreemeannot be procuremenbecause the Government is providing
no funding and it is not acquiring goods or services by means of purchase, leasey.or bart
Def.’s Mot. Dismissat 11.

Plaintiff argues that, even under the FGCAA, the agreement at issue “ipeaine
agreement in name only and essentially is a procurement cantrattPl.’s Resp. at 2.
According to Plaintiff.8 670 requires OSHA to provide training and OSHA has engaged in a
procurement process by outsourcing one of its. jddaintiff asserts OSH# recaving a direct
benefit by tasking third parties with conducting training that OSHA othemwaosgd have to
conduct. It also argues that the purpose of OSHA'’s “cooperative agreememtiones
consistent with a procurement contract under 8 6303 than a cooperative agreement under 8§ 6305.
It furtherargues thathe agreement was a procurement bec@asgyress did not authorize
OSHA to use cooperative agreements in performing its duty to provide trainingR&3dps at
14.
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Based on both the content and plurposeof the RFA, Plaintiff asserts that tRé&A was
part ofa procuremenprocess Although OSHA is not paying awardees, the grant of
authorization gives awardees access to a significant revenue streanurnriaregiving
awardees authorization pwovide courses, OSHA receives training coutsasare designed and
distributed according to OSHA'’s detailed instructions. Pl.’s Resp. Rta#ntiff points to
OSHA'’s requirementfor course content artie method of delivery, the schedule of maximum
fees that may be charged, and the high level of OSHA’s involvement in the cougseatesi
delivery process, and asserts that OSHA's involvement goes beyond an assgeEsoe at.
Plaintiff essentially is arguing that OSHA’s grant of authorizatioexichange for “tailemade
training courses” is a barter agreement, though Plaintiff does not use thébaer.”

Although the parties devoted a substantial part of their briefs to the FGCAAdhat
mostly irrelevant to this Court’s jurisdictiamder § 1491(b)(1). As discussed above, the
FGCAA is directed to a different set of concerns than the Tucker Act. TEBARKGets criteria
that an agency should evaluate when deciding which legal instrument bestmepties
relationship between two parties, while the Tucker Act provides for jurisdiotter a
procurement or a proposed procurement, which encompasses the entire process of obtaining
property or services from a third partgeeThermalon 34 Fed. Cl. at 418. The Court, therefore,
finds thatthe descriptions of procurement contracts and cooperative agreements contained in 31
U.S.C. § 6303 and 8§ 6305 do not narrow the definition of procurement in the Tucker Act or 41
U.S.C. § 111.

The Government essentially is arguitigat if an agreement can properly be called a
cooperative agreement under 8 6305, then that agreement cannot be “in connection with” a
procurement or proposed procurement. The Court rejects this argument becausaitios adfi
“procurement” under the Tucker Act is broader than the definition of “procuremenacitr
the FGCAA. The result of this seems somewhat anomalous because ancagesicgage in a
procurement process even though it is using a cooperative agreement, insteadweanprac
contract, to memorialize the parties’ agreement. To be sure, where the primpog@uf a
cooperative agreement is to assist a third party in performing a publicese¢hat agreement
most likelyis outside of the Tucker Act. But where, as here, an agency enters into a cooperative
agreement to obtain the services of a third party, that transaction is part of e et
process.

In this case, it is not clear at this early stage whether O@Hperly used a cooperative
agreement or whether it should have used a procurement contract. For the purposes of
jurisdiction, however, it is irrelevant because, even if OSHA properly enterecioper@ative
agreements with the awarde@&SHA was seekintp obtain the services of the awardede
OSH Actleft OSHA with flexibility on how to establish a training program, and OSHA could
have provided the training directly or it could have hired a contractor to provide tfeeder it.
Providing the pogramnis training course requirements to an intermediary and then supervising
that intermediary’s implementation of theurses is one reasonable way for OSHA to provide
the service. But in doing S&SHA made the decision issue a solicitation, select awardees,
and then enter intcooperative agreements with awardessch was for the purpose of
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acquiring the service of a third party to conduct a training program, andotieenafotests of
those actions are within this Court’s jurisdiction

The Government also argues that, even if OSHA is not authorized to enter into
cooperative agreements, that does not, by default, transform the coopeayeeaent into a
procurement contractDef.’s Reply at 13. The Government argues that, even if OSHA should
have conducted a@curement, Plaintiff has waived that argument because it was obligated to
make that objection before the closing date for submission of applicabDafiss Reply at 13
(citing Blue & Gold Fleet, L.P. v. United Statet92 F.3d 1308, 1313 (Fed. Cir. 2007)). As the
Court just explained, that the agreement was a cooperative agreement un@tA#e does
not mean that it could not be “in connection with a procurement” unciemaletely different
statutory schemeMoreover, if OSHA violated the law when making the preeurement
decision to use a cooperative agreement instead of a procurement contract, afgfaest
action is in connection with a proposed procurement uDdgributed Solutions539 F.3d at
1346. See alsdrothe Dey.666 F.3d at 33%Banta Barbara Applied Researd8 Fed. Cl. at
542-43. Whether that argument has been waived goasdetermination othe merits rather
than on jurisdiction.

Plaintiff also argueghat, based on the language of the RFA, the RB$a procurement.
The RFA providedelection criteria, it provided notice of a “proposal conference,” selectees and
non-selectees were notified of the decision, it set the fee schedule for classeseaved to
OSHA many design and standards rights. Pl.’s Resp. at 16-17. The Governmentredmits t
OSHA'’s solicitation involved elements of competition, but states that agenciesscangraged to
use competition in awarding grants and cooperative agreeni2eitss Mot. Dismissat 11. The
Court agrees with the Government on this point. The FGCAA shows that agencies are
encouraged to use competitive processes when awarding assistance ratgre@herefore, an
agency'’s use of a competitive process alone does not make a solicitation anpeot@etion.

V. Conclusion

Forthe reasons set forth above, this Court has bid pjatesdiction over Plaintiff's
challenge to thedicitation. Accordingly, the Government’s Motion to Dismiss for Lack of
Jurisdictionis DENIED. The Preliminary Injunction shall remain in effectabhgh April 30,
2012. The Court will discuss the injunction with the parties in a status conferendaledHer
April 30, 2012.

s/ Edward J. Damich
EDWARD J. DAMICH
Judge
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