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OPINION AND ORDER

GEORGE W. MILLER Judge

" This Opinion and Order was originalljed under seal on July 25, 2013 (docket entry 72)
pursuant to the protective order entered got&aber 13, 2013 (docket entry 14). The parties
were given an opportunity to advise the Coutheir views with respect to what information, if
any, should be redacted under the terms of thegieé order. The parsdiled a Joint Status
Report with proposed redactioas July 30, 2013 (docket entry 76Jhe Court has reviewed the
parties’ proposed redactions and concludedttiet should be accepted. Accordingly, the Court
is reissuing its Opinion and Order dated Iy 2013, with redactions indicated by three
consecutive asterisks within brackets ([***]).
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Plaintiff, Management & Training Corporati (“MTC"), filed this bid protest action
(docket entry 1) on September 4, 2012, along witbquest for a prelimamy injunction (docket
entry 2). Plaintiff challenges the decision af thnited States DepartmeoftLabor (“DOL”) to
set aside for small businesses the solicitatiomperation of the Job Corps Center (“*JCC”) in
Dayton, Ohio. Because it is not a small businkBSC, the incumbent contractor, has therefore
been precluded from submitting a proposal. The matter is now before the Court on the parties’
motions for judgment on the administrative recanchddition to defendant’s motion to dismiss
and plaintiff’'s motion to suppleemt the administrative record.

l. Background
A. Job Corps

Job Corps is a national residential trainimgl @mployment program administered by the
Employment Training Administteon (“ETA”) of DOL. AR Tab 1, at 2. JCCs throughout the
United States provide technicalkitraining to disadvantageca at-risk youth to prepare them
for employment, further education, or the arnfmdes. AR Tab 1, at 2. The operator of each
JCC is expected to provide “a full range afveees, including basic and advanced academic
education, career technical pational) training, aunseling, recreation, behavior management,
food services, health services, and trémsiand placement services.” Compl.  13.

MTC operates eighteen JCCs and is a satvactor on three other JCC contradts. It
has operated the Dayton JCC since March 1, 1883] 3. Plaintiff assestthat its “outstanding
performance of the past 19+ years . . .éféexcted a stunning chge” by lifting the Dayton
JCC'’s ranking from ninety-third out of one huadrfive JCCs in 1992 to third-best in the
country in 2010.l1d. MTC is categorized as a large besia by the applicable North American
Industry Classification System codkl.

B. Other JCC Procurements and Protésts

Recently several large businesses that operate JCCs, including MTC, have protested
DOL’s small business set aside decisions. Thedush protest was filed in this court (No. 11-
665) by Adams & Associates, Inc. (“Adamsin October 13, 2011 and involved the JCC in
Gadsden, Alabama. In response to that proB#SL took corrective action by terminating the
solicitation and reconducting miat research for a new set aside decision. OAdkrmns &
Assocs., Inc. v. United Statéén. 11-665 (docket entry 26, Nov. 16, 2011).

As part of the new markeg¢search to determine whethbe Gadsden JCC contract
should once again be set aside, DOL issuedvaRexjuest for Information (“RFI”), also known
as a “Sources Sought Notice,” on December 2, 2®11s Mot. Leave to Adopt Process Set
Companion Cases & Submission Appendix (PR Ex. 16 (docket entry 52, Jan. 30, 2013).
The new RFI did not include remements that contractors’sponses describe their past
performance operating JCCs in the past three years, their experience operating multiple JCCs

! These facts are taken from documents plaiaifferts should be added to the administrative
record and are set forth for the purposeesblving plaintiff's motion to supplement the
administrative record.



concurrently, whether they maintain an appropecthasing system, whether they have a current
negotiated indirect cost ratesued by a cognizant agency, anctthier they maintain a written
procurement policy Compared. at 3,with App. Ex. 8, at 3.

On March 9, 2012, DOL once again determitteat it would set aside the Gadsden JCC
contract for small businesses. App. Ex. 22-&. On June 25, 2012, Adams filed another bid
protest in this court (No. 12-409) again chadjang DOL'’s decision to set aside the Gadsden
JCC contract. On March 27, 2013, Judge Williams denied Adams’s pr6essfikedacted Hr'g
Tr. (“Hr'g Tr.”) 27:20-21,Adams & Assocs., Inc. v. United Stafde. 12-409C (Fed. Cl.

May 14, 2013) [hereinaftekdams (Gadsdeh) An appeal in that case is now pending before the
United States Court of Appeals for the Federal Circuit (No. 2013-5080).

On April 6, 2012, DOL posted a Presoliciatidotice requesting proposals from small
businesses interested in opargtthe Blue Ridge JCC in Marion, Virginia. App. Ex. 26. The set
aside was supported by market research obtaimedgh an RFI that requested responses to the
same capability criteria as the second Gadsden RFI. App. Ex. 17, at 3. The large-business
incumbent operator of the Bluedgje center, Res-Care, Inc. (“R€are”), filed a protest in this
court on April 18, 2012 (No. 12-251). On November 2, 2012, Judge Bruggink denied Res-
Care’s protestRes-Care, Inc. v. United Statd97 Fed. Cl. 136, 137 (2012Res-Care has also
appealed to the Fedéircuit (No. 2013-5035).

On April 26, 2012, DOL issued two RFls, edohoperation of multiple JCCs across the
country. App. Ex. 27 (the “Five-Center RFI"e(uesting information relating to operation of
JCCs located in Devens, MA (“Shriverulsa, OK; New Haven, CT; San Diego, CA; and
Sacramento, CA); App. Ex. 28 (the “Seven-CeREI”) (requesting information relating to
operation of JCCs located in Chicago, IL (tiP& mon”); Montgomery, AL; Memphis, TN (“Dr.
Benjamin L. Hooks”); Detroit, MI; Joliet, IL; Maanfield, KY (“Earl C. Clements”); and Little
Rock, AR). These RFIs allowed respondentsufomit one general statement of their capability
to operate JCCs, along with a separate stateméhneiofinterest in operating JCCs in specific
locations. App. Ex. 27, at 4; App. Ex. 28, at 3.e3&1 RFIs also requested responses to the same
capability criteria as the Gadsden and Blue Ridge RFIs.

DOL reviewed responses to the Five-@erRFI and determined that two small
businesses, [***] and [***], were capable of opé&rgy JCCs at fair market prices. App. Ex. 43,
at 6-7. DOL also reviewed responses toSbheen-Center RFI and determined four small
businesses to be capable. App. Ex. 34, at 3. Three of these snmakbes—[***], [***], and
[***]—had already been aarded JCC contractdd. A fourth, [***], had not previously
operated a JCCld.

These two RFls resulted in three more prstesiating to the R& Simon, Montgomery,
and Shriver JCCs. Plaintiff MTC is also tineumbent contractor epating the Paul Simon
JCC, and it filed a bid protest complaint on October 10, 2012 relating to DOL’s decision to set
aside the follow-on contract (No. 12-683). JadRjock heard oral argument on the parties’
motions for judgment on the administrative necon June 13, 2013, and the matter is pending.
Dynamic Educational Systems, Inc. (“DESI”), the incumbent contractor for the Montgomery
JCC, filed its complaint on October 26, 2012 (l2-730). Adams, which operated the Shriver
JCC (in addition to the Gadsden JCC), alalfa bid protest complaint October 26, 2012 (No.



12-731). On February 15, 2013, Judge Bruggimtgd the Government’s motion for judgment
on the administrative record @ach of these two cased@ynamic Educational Systems, Inc. v.
United States109 Fed. Cl. 306 (2018 ereinafteDESI; Adams & Assocs., Inc. v. United
States 109 Fed. Cl. 340 (2018 ereinafterAdams (Shrivet) Adams has appealed this decision
to the Federal Circuit (No. 2013-5077).

Plaintiff asserts that, at the time oétDayton set aside decision, DOL had already
decided to set aside a total of twelve JCC i@mt$ for small businesses based on the capability
of as few as three small businesses. Pl.’s kot). AR (“Pl.’s Mot.”) 13 (docket entry 61,

Mar. 28, 2013).

C. The Dayton JCC Procurement

On June 27, 2012, DOL posted an RFI relatethe Dayton JCC on FedBizOpps. AR
Tab 1° The RFI requested responses to the saoufied capability criteria as the previous
RFIs. DOL received six responses from smalifesses and one from a large business. AR
Tab 10, at 72.

Upon receiving the seven responses, ETA prepared a spreadsheet analyzing each
respondent’s capability to meet the gant requirements. AR Tab 10, at 79=80f the seven
respondents, DOL found two smhlisinesses, [***] and [***] to be capable of operating the
Dayton JCC. AR Tab 10, at 72. On Aug®8t 2012, the contracting officer, Jillian M4tz,
signed a determination memorandum setting asidBalyeon JCC contract for small businesses.
AR Tab 10, at 71-73. The amended RFI andgiteadsheet analyzing each respondent’s
capability were attached to the memoranduwR Tab 10, at 74-80. The memorandum appears
to have been designed to document DOL'’s compéawith regulations lawn as the “Rule of
Two.” The Rule of Two sets fdrtconditions under which procuremts should be set aside for
small businesses.

FAR 19.502-2(b), the primary sourcetbg “Rule of Two,” provides:

> DOL posted an amended RFI on July 6, 2012. AR Tab 2.

® The initial review was assigned to Stephen Fuiéno was instructed to “basically l0ok][] to
see whether each offeror addressed the capabiity[eequested in the RFEI[The quality of the
response is assessed later when a technical &éealpanel reviews proposals.” Notice of Filing
Ex. A, at 59 (docket entry 58, Mar. 4, 2013).

4 Jillian Matz is the Director of the Job Cofpsocurement Branch of ETA’s Office of Contract
Management.

® The Workforce Investment Act (“WIA”) statesahthe “Secretary may . . . prescribe rules and
regulations to carry out this apter only to the extent necegsto administer and ensure
compliance with the requiremendsthis chapter.” 29 U.S.C. § 2939(a) (2006). DOL has since
issued regulations providing that the Fed@cquisition Regulation (“FAR”) and the
Department of Labor Acquisition RegulatiibOLAR”) apply to JCC procurements. 20

C.F.R. 88 670.310(a), 670.320(a).



Before setting aside an acquisition unties paragraph, refer to [FAR] 19.203(c).
The contracting officer shall set asieny acquisition over $150,000 for small
business participation when theraiseasonable expectation that:

(1) Offers will be obtained from at least two responsible small business
concerns.. . . ; and

(2) Award will be made at fair market prices. Total small business set-
asides shall not be made unless sugraaonable expectation exists . . . .
Although past acquisition $tiory of an item or similar items is always
important, it is not the only factor tme considered in determining whether
a reasonable expectation exists.

48 C.F.R. § 19.502-2(b). DOL’s own regtibn is substantially similarSee48 C.F.R.
§ 2919.502.

Indeed, DOL’s primary justification for its desion to set aside the Dayton JCC contract
for small business concerns is based on FARQB2. As Contracting Officer Jillian Matz
states in her set aside memao:

In accordance with FAR Subpart 19.502e2al small business set-asides, as
Contracting Officer (CO), | determineatthis procurement should be conducted
as a total small business set-asiBAR Subpart 19.502-2(b) says that the CO
shall set aside any acquisition o$/50,000 for small busass participation

when there is a reasonable expectationdffats will be received from at least

two responsible small business concerns and award will be made at fair market
prices.

AR Tab 10, at 72. DOL'’s Office of Small abdsadvantaged Business Utilization (“OSDBU”)
signed a DL1-2004 form agreeing with thé agide decision. AR Tab 11, at 96.

On August 23, 2012, DOL posted a presddittiin notice on FedBizOpps announcing
that the solicitation of proposals for thentinued operation of the Dayton JCC would be
conducted as a small business set aside. AR Tab 12, at 97-99. This notice also stated that DOL
would issue a Request for Proposal (“RF&1 September 6, 2012. AR Tab 12, at 97.

D. Procedural History

The Court held a telephonic status @ehce with the parties on September 5, 2012,
during which DOL voluntarily agreed not &vard a contract under the RFP until the Court

°® DOLAR 2919.502 states, “Contracting officerslwonduct market surveys specifically to
determine whether procurements should be caeduc. . as small busess set-asides. If a
reasonable expectation exists taateast two responsible smalisinesses may submit offers at
fair market prices . . ., then the procurement bellset aside for small iness. Market surveys
will be documented in all procurement actions not reserved for small businesses.” 48 C.F.R.
§ 2919.502.



resolves this bid protest on the meri@n October 12, 2012, defendant filed an initial
administrative record (“AR”). On November20Q12, the Court granted tiparties’ joint motion
to supplement the AR (docket entry 26). Rovember 9, 2012, plaintiff filed a motion for
judgment on the AR (docket entry 27), in whithlso renewed its request for a preliminary
injunction. On November 29, 2012, the Counnidd plaintiff’s motion for a preliminary
injunction (docket entry 39).

Two days before the Court resolved ptdiis request for a preliminary injunction,
plaintiff filed a motion to further supplement the AR (docket entry 34, Nov. 27, 2012). The
Court held oral argument on plaintiff's motion to supplement the AR on January 11, 2013. On
January 30, 2013, plaintiff filed another motiorfaolopt the process set in companion cases”
(docket entry 52). To both oféee motions, plaintiff attachedmerous exhibits it wished to
add to the AR. During a status conferennd~ebruary 27, 2013, ti@&ourt ordered (docket
entry 57) that plaintiff’'s proposeatdditions to the AR would bedmitted into the Court’s record,
and the Court would determine whether to suppferttee AR concurrentlyith its analysis of
the parties’ cross motions for judgment on the AR.

Plaintiff has now clarified thahe set of these documentsipliff wishes to add to the
AR consists of the appendix to plaintiff's mmti to adopt the process set in companion cases and
two documents attached to plaintiff’s motion fjodgment on the AR. Plaintiff selected these
documents from the administrativeeoeds of the other JCC protests. general, plaintiff cites
these documents to support its argumeatt FOL improperly “isolated” the Dayton
procurement set aside decisiostead of viewing it in th&arger context of all JCC
procurements.

Additionally, on March 4, 2013, defendanbgduced and filed 115 pages of emails
(docket entry 58) which plaintiff asge should also be includedtine AR. In its notice of filing
accompanying these emails, defendant opposed tleisian in the AR on the basis that certain
of the emails contain draft versions of documéinéd are already included in the AR in final
form. Defendant citeBlue Ocean Institute v. Gutierrez03 F. Supp. 2d 366, 372-73 (D.D.C.
2007), andrafas v. Dudas530 F. Supp. 2d 786, 796-97 (E.D. Va. 2008), for the proposition
that “deliberative documents” should be excluétedh the AR based on the agency’s privilege.
Defendant’s briefs on the parties’ motions faigment on the AR do not mention this argument.
Instead, defendant argues thatraxecord evidencéhsuld be excluded. Def.’s Mot. to Dismiss
and Cross-Mot. for J. on the AR (“Def.’s M9 50 (docket entry 65, May 6, 2013). Unlike the
documents plaintiff has submitted from the administrative records of other cases, these emails
are not extra-record evidenckstead, they are all specific to the set aside decision in this
procurement. Moreover, given that defendantldss the emails to plaintiff, there is little
privilege left to protect. Acordingly, these emails are proper for inclusion in the AR.

Pursuant to the Court’s Onddated February 27, 2013, plaihfiled a second motion for
judgment on the AR. Plaintiff seeks a declaratory judgment and a permanent injunction
prohibiting DOL from setting asadthe Dayton JCC procurement for small businesses, or, in the
alternative, a remand requiring DOL to recocidts set aside analysis. On May 6, 2013,
defendant filed its responseptaintiff’s motion, along with a motion to dismiss pursuant to Rule
12(b)(1) of the Rules of the United States Gafi-ederal Claims (“RCFC”) and a cross-motion
for judgment on the AR (docket entry 65)n May 21, 2013, plaintiff filed a combined



opposition to defendant’s motions to dismiss and for judgment on the AR and reply in support of
plaintiff's motion for judgment on the AR (“P$ Opp’n”) (docket entry 67). On June 11, 2013,
defendant filed a reply in support of both ofnitstions (“Def.’s Reply”) (docket entry 70). The
Court heard oral argument on July 18, 2013, duvhgh time the parties confirmed that DOL

has extended MTC'’s contract to ogie the Dayton JCC through October 2013.

1. Analysis

Plaintiff argues that DOL'’s decision set aside the Dayton JCC procurement was
improper because (1) DOL is prohibited by statute from setting aside JCC procurements, (2)
DOL did not determine the set aside to be mitlierest of ensuringha fair proportion of
JCCs are operated by small businesses, and (3) DOL’s determinations that it reasonably expected
at least two responsible smhlisinesses to submit proposals #rat the award would be made
at a fair market price were atf@iry and capricious. Defendanspends that plaiift is incorrect
on all three counts and that t@eurt does not have jurisdictido consider plaintiff's “fair
proportion” argument.

A. Jurisdiction

The Court has jurisdiction over this bid gst action—including the authority to grant
injunctive relief—under the Tuckekct, as amended by the Admstrative Dispute Resolution
Act, Pub. L. No. 104-320, § 12, 110 Stat. 3870, 8B&6 (1996). 28 U.S.C. § 1491(b)(1) (2006)
(granting the Court of Fedér@laims jurisdiction to “render judgment on an action by an
interested party objecting tosalicitation by a Federal agenfyr bids or proposals for a
proposed contract or to a proposedard . . . or any aliged violation of statte or regulation in
connection with a procurement or a proposed peoent”). As the incumbent contractor and a
prospective bidder, MTC is an “interested pawhose “direct economic interest would be
affected by the award of the contracAin. Fed’'n of Gov’'t Emps., AFL-CIO v. United States
258 F.3d 1294, 1302 (Fed. Cir. 2001) (quoting 31 ©.8§.3551(2) (Supp. IV 1998)). This is
because MTC'’s exclusion from competitiorfasnon-trivial competitivenjury which can be
redressed by judicial relief.Weeks Marine, Inc. v. United Stat&35 F.3d 1352, 1361 (Fed.
Cir. 2009) (quotingVinStar Commc’ns, Inc. v. United Staté$ Fed. Cl. 748, 763 (1998))
(internal quotation marks omitted).

Defendant does not challenge the Court’s Tuélatijurisdiction to hear this protest, but
raises a specific jurisdictional defense to onplaintiff’s arguments.Plaintiff contends that
DOL was required to determine that a set aside “in the interest ciissuring that a fair
proportion of the total purchasasd contracts for property andgees for the Government in
each industry category are placed with srhaliiness concerns.” 15 U.S.C. 8§ 644(a).
Defendant argues that the Courvishout jurisdiction to considaslaintiff’'s contention because
it challenges a high-level policy decision. Def.’s Mot. 8. Inipaldr, defendant characterizes
plaintiff's claim as a challenge to either tp@als of DOL or the Small Business Administration
(“SBA”) for small business participation or the SBA’s determination of which size standard is
applied to operation of JCCs, and defendantress®at the Court does hiobave jurisdiction to
review these decisions.



Defendant mischaracterizes plaintiff's claifalaintiff contends that DOL is required to
guestion whether a set aside‘ann individual contract or spéally-identified class of
contracts” is necessary to achievéair proportion obmall business participation. Pl.’s Mot. 34.
Plaintiff asserts that this requireonsideration of the total numkserd value of all procurements
in the industry, the number of small businessaslerform the work, and the number and value
of contracts already set asidel. at 42. Plaintiff explicitly r&éains from challenging the SBA'’s
or DOL’s aspirational goals for small busaseparticipation or the SBA’s size-standard
determination.ld. at 44—46; Pl.’s Opp’n 5-6. Defenda&mnotion to dismiss for lack of
jurisdiction will therefore be denied.

B. Legal Standards
1. Bid Protests

The Court reviews pre-award agency procurdrdegisions under the standard of review
contained in 5 U.S.C. § 708Q12), asking only whether theyJsaa rational basis and do not
violate any applicable statute or regulation. 28 U.S.C. 8§ 1491(bj(@)esa Construzioni
Geom. Domenico Garufi v. United Stat288 F.3d 1324, 1332-33 (Fed. Cir. 2001). Plaintiff
must demonstrate that DOL committed a “clear amgjuplicial” violation of applicable statutes
or regulations or show that DOL’s set aside decision “had no rational basjsrésa 238 F.3d
at 1333.

2. Supplementing the Administrative Record

To “guard against courts using new evidemo ‘convert the “arliary and capricious”
standard into effectively de novo review,” supplentation of the AR is proper only in certain
limited circumstancesAxiom Res. Mgmt., Inc. v. United State&4 F.3d 1374, 1380 (Fed. Cir.
2009) (quotingMurakami v. United Stated6 Fed. Cl. 731, 735 (200@&ff'd, 398 F.3d 1342
(Fed. Cir. 2005)). Materials that are propegrdyt of the agency’s record—those that were
generated or considered by the agency or sexsele basis of the agsfs decision—may be
added to “complete” the ARJoint Venture of Comint Sys. Corp. v. United Stet66 Fed. Cl.
159, 167 (2011).inc Gov't Servs., LLC v. United Stat& Fed. CI. 155, 158 (2010). The
Court only supplements the AR withaterial not before the agency in “cases in which ‘the
omission of extra-record evidence pratgs effective judicial review.”Axiom 564 F.3d
at 1380 (quotingMurakamij 46 Fed. Cl. at 735). For example, this court has found extra-record
information to be necessary for effective judici&iew when it demonstrates that the agency
failed to consider relevant informatioliversified Maint. Sys., Inc. v. United Stat®8 Fed. Cl.
794, 801 (2010)Allied Tech. Grp., Inc. v. United Stat&? Fed. Cl. 226, 231 (201@3jobal
Computer Enters. v. United Stat&8 Fed. Cl. 52, 62—63 (2009)ptolo/King v. United States
87 Fed. CI. 680, 692 (2009ppeal dismissed and remandad nom. Totolo/King Joint
Venture v. United State431 F. App’x 895 (Fed. Cir. 2011).

3. Judgment on the Administrative Record

When deciding cross-motions for judgmentthe administrative record pursuant to
RCFC 52.1, the Court “examines whether the adstriative body, given all the disputed and
undisputed facts appearingthe record, acted in a manrkat complied with the legal



standards governing thedsion under review. MORI Assocs., Inc. v. United Stat&82 Fed.

Cl. 503, 518 (2011). The Court’s “[flactual findingee based on the evidence in the record, ‘as
if [the Court] were conduing a trial on the record.’Id. (second alteration in original) (quoting
Bannum Inc. v. United State®04 F.3d 1346, 1357 (Fed. Cir. 200%)cord Harper v. United
States 104 Fed. Cl. 287, 294 (2012). Accordingly, geeussues of material fact do not
necessarily preclude the Court from granting @iomdfor judgment on the administrative record.
Insight Sys. Corp. v. United Statd40 Fed. CI. 564, 572—-73 (2013) (citiBgnnum 404 F.3d

at 1356).

C. DOL Did Not Violate Any Law or Regulation

1. WIA Does Not Prohibit Small Business Set Asides

The Workforce Investment Act, Pub. No. 105-220, § 147, 112 Stat. 936, 1010 (1998),
governs the selection of JCC operatorscti®n 147, codified at 29 U.S.C. § 2887 (Supp. V
2011), lists the entiteethat are eligible to operate JC@gluding federal, state, and local
agencies; vocational education or residentiabtiooal schools; and private organizations.

§ 2887(a)(1)(A). WIA also statesatthe “Secretary shall select on a competitive basis an entity
to operate a Job Corpsnter.” § 2887(a)(2)(A).

The Competition in Contracting Act (“CICAgstablishes a system of rules for federal
procurementsSee41 U.S.C. 88 3301-3311 (Supp. V 2011). With certain exceptions, CICA
requires agencies to conduct procurements with “full and open competition.” 41 U.S.C.

§ 3301(a). One such exception provides #matexecutive agency may provide for the
procurement of property or séres covered by section 3301tbfs title using competitive
procedures, but excluding othtean small business concerng”3303(b). The parties dispute
whether WIA also allows DOL to exclude “other than small business concerns” from certain
chosen JCC procurements or @& prohibits such set asides.

The resolution of that questidarns on the meaning of therplse “competitive basis” in
§ 2887(a)(2)(A). WIA does not specifically defitree phrase “competitive basis.” In plaintiff's
view, read together with seldan among the eligible entitiea,procurement is conducted “on a
competitive basis” only if evenyligible entity is permitted to padipate. Pl.’'s Mot. 23-24. In
essence, plaintiff argues that WIA mandateat@®CA describes as full and open competifion.
This view precludes DOL from using small buess set asides to select a JCC operator.
Defendant, however, argues that WIA requires only “competition,” which can be achieved with
as few as two eligible entities. Def.’'s M@R. Thus, defendant views selection on a competitive
basis to be similar to what CICA calls “competitive procedures,” which allow for small business
set asidesSee41 U.S.C. § 3303(b).

The plain language of WIA provides no eviderthat Congress intended to prohibit set
asides in JCC procurements. Indeed, nothinglia references Congress’s policy of promoting

’ Plaintiff denies taking the position that WIA requires full and open competition. Pl.’s Mot. 25
n.48, 28 n.51. Nevertheless, the Court can dimmeneaningful differece between plaintiff's
interpretation of WIA and full and open competition as defined in CICA.



contracting with small businesses. The definition of “competition” does not require unrestricted
competition, but merely that at leastotwontestants vie for some opportuniBlack’s Law

Dictionary 322 (9th ed. 2009) (defining “competition” ‘dke effort or action of two or more
commercial interests to obtain the same business third parties”). Plaintiff does not dispute

that set asides are compe#tj\Pl.’s Opp’n 7, but respondsathCongress intended the phrase
“competitive basis” in WIA to mean somethindhet than the usual definition of “competition.”
Pl.’s Mot. 23 n.47. Specifically, plaintiff gues that, by allowing government agencies and
vocational schools to operate JCCs, Congilessonstrated its inte that the phrase

“competitive basis” should have a meaning indstesit with Congress’s well-established policy

of promoting small business paitiation in government contractifg.

Generally, the words of a statute shouldriterpreted according to their ordinary
meaning. Taniguchi v. Kan Pac. Saipan, Ltd.32 S. Ct. 1997, 2002 (2012). Courts that have
analyzed plaintiff's argument have consmlg rejected plaitiff's interpretation. Adams
(Shriver) 109 Fed. Cl. at 351-52 (“[T]here is nothinge list [of eligible entities] which
dictates that every procurement shoogdopen to all typeof entities.”);DES], 109 Fed. ClI.
at 321 (same); Hr'g Tr. 12:1-Bdams (Gadsderf)[T]he term ‘competitive basis’ in WIA does
not suggest that the opportunity to compete for a Job Corps center contract must be open to any
and every business. Competitive basis does not mean unrestricted sssalidres-Care
107 Fed. Cl. at 141-42.

Moreover, if Congress wished to prohibit set asides, it could have either said so explicitly
or used the term “full and open competition,”iethis defined to prohibset asides. FAR 2.101
(“Full and open competition . . . means that aj@nsible sources are permitted to compete.”).
Instead, Congress used the term “competitivesijashich has generally been interpreted to
refer to any procedures involvingregideration of at least two bidise., all procedures that are
not “sole source”).See, e.gValley Forge Flag Co. v. Klepp&06 F.2d 243, 244 (D.C. Cir.

8 Congress’s policy favoring small business pasition extends to indtrses in which small
businesses have had difficulty competing Vattge businesses. Congress amended the Small
Business Act in 1986 to require agass to increase small busingesticipation in industries in
which small businesses had trahally struggled to competeéNational Defense Authorization

Act for Fiscal Year 1987 (“NDAA of 1987"Rub. L. No. 99-661, § 921(a), 100 Stat. 3816,
3926-27. While considering this 1986 amendment to the Small Business Act, the House Armed
Services Committee “strongly urge[d] further@masis and market research to assess the
capabilities of small businesstsperform in industry sectorsot traditionally dominated by

small business and specific effotb encourage such particiatiwhen appropriate.” H.R. Rep.

No. 99-718, at 259 (1986). Indeed, Congressded to assist businesses which, because of

their size, could not offer the same low prieedarge businesses and wsti@od that this would
result in the Governmeiaying higher ratesKinnett Dairies, Inc. v. Farrow580 F.2d 1260,

1275 (5th Cir. 1978) (“We recognize that thdiges of the Small Business Act are to some

extent inconsistent with whatight be perceived as the pripdunction of the DLA, to supply

the procurement needs of the armed forces at minimum cé¥ay)Baillie Trash Hauling, Inc.

v. Kleppe 477 F.2d 696, 708 (5th Cir. 1973) (“The [Small Business] Act is based on the premise
that [small businesses] are unable to compeez®@itly in the marketplace and therefore cannot
secure government procurement consawarded through competitive bidding.”).
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1974) (acknowledging the Small Business Administras representation that and when bids
[to produce interment flags] are resolicited they will be done so on a competitive basis
among small businesseslIffiniti Info. Soltions, LLC v. United State92 Fed. Cl. 347, 351 n.9
(2010) (describing a DepartmeasftHousing and Urban Develomnt “delegation” allowing for

a contract to be awarded “on eitlzesole source or competitive basigVlyers Investigative &
Sec. Servs,, Inc. v. United Sta#s Fed. Cl. 605, 608 (2000) (desandpa procurement set aside
for socially or economically disadvan&dycontractors under the Small Business
Administration’s § 8(a) program as “awarded on a competitive baai§9), 275 F.3d 1366

(Fed. Cir. 2002).

Plaintiff also argues thatehdefinition of “competitive basis procedures” in 41 U.S.C.
8 3302(c) should inform the meaning of “comfpee basis” in 29 U.S.C. § 2887(a)(2)(A).
Section 3302(c)(2) explains théfflor purposes of this subsieon, an individual purchase of
property or services is made on a competitive basis only if it is made pursuant to procedures
that—(A) require fair notice dhe intent to make that purd®. . . to be provided to all
contractors offering the property or servicesler the multiple award contract.” While a
definition of a similar phrase is often helpful, tharticular definition prones little guidance in
interpreting 8 2887(a)(2)(A)First, Congress specifically statdtht § 3302(c)(Ris applicable
only “for purposes of” § 3302(c). Second, § 32)X) only requires extending competition to
contractors that have been selected for a niedaard contract. This procurement involves no
multiple-award contract or contractors offeriugy property or services under a multiple-award
contract. It is therefore unclear how 8§ 330 could inform the definition of “competitive
basis” in § 2887(a)(2)(Axt least as it applids this procurement.

Plaintiff's final statutory-constructioargument is that because 29 U.S.C.
§ 2887(a)(2)(A) references 41 U.S.C. § 3304(a)—(c), exceptions to full and open competition for
sole-source procurements, Congress intendeahtra of CICA'’s other exceptions to full and
open competition apply. Pl.’s Mot. 27-29. Defemiddoes not dispute that the only exceptions
to selection on a competitive basis in WIA #rese contained in § 3304(a)—(c), but defendant
contends that, notwithstandiNglA’s reference to § 3304(a)—(xelection on a competitive
basis is not the same as full and open competition. As discussed above, selection on a
competitive basis does not require unrestricted, “full and open” competition. Plaintiff cites
Ventas, Inc. v. United State881 F.3d 1156, 1161 (Fed. Cir. 2004 the maxim of statutory
construction &xpressio unius est exclusio alteriust is true thatCongress did not intend to
create any exceptiong selection on a competitive basther than § 3304(a)—(c). Buentas
provides no support for plainti’argument that selection arcompetitive basis requires full
and open competition.

As plaintiff notes, the Coud’interpretation o§ 2887(a)(2)(A) is consistent with the
default rules of CICA. Pl.’s M029. The rules of statutoppnstruction favor interpreting a
statute to be consistent witlther statutes, particularly wiee€ongress has expressed no intent
to create an exception to the existing la@f. Kawasaki Kisen Kaisha Ltd. v. Regal-Beloit Corp.
130 S. Ct. 2433, 2447 (2010) (“Where the text permits, congressional enactments should be
construed to be consisitewith one another.”); 2A Normah Singer & J.D. Shambie Singer,
Sutherland Statutory Constructi@’7:11 (7th ed. 2007) (“[E]xceptis are not to be implied.

An exception cannot beeaited by construction.”).
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2. DOL Was Not Required to Conduct ar8idlicate Determination” as a
Prerequisite to a Set Aside

As referenced above, plaifitargues that DOL was required to determine whether a set
aside would be “in the interest of assuring thé&dir proportion” ofJICC contracts are placed
with small businesses before it could set asidetaayton contract. P&’Mot. 32—-34. According
to plaintiff, this requirement derives fromettsmall Business Act and FAR Part 19. The Small
Business Act states:

[S]mall-business concerns . . . shall receimg award or contract . . . as to which
it is determined by the [Small Businegglministration and the contracting
procurement or disposal agency . . . tarbthe interest of assuring that a fair
proportion of the total purchases and caaits for property and services for the
Government in each industry categarg placed with small-business concerns

. ... A contract may not be awarded under this subsectibe gward of the
contract would result in a cost teethwarding agency which exceeds a fair
market price.

15 U.S.C. § 644(a). Through the use of set aski&R Part 19 implements the requirement of
8 644(a) to assure that a fair proportiorcontracts are placedt small businesses:

The contracting officer shall set asidn individual acquisition . . . for
competition among small businesses whena]ssuring that a fair proportion of
Government contracts in each industagegory is placed with small business
concerns; and the circunasices described in 19.5@2r 19.502-3(a) exist.

FAR 19.502-1(a).

Each provision, on its face, mandates that sedantracts be set aside for competition
among only small businesses. Section 644 (ajdai@s that small businesses “shall receive”
awards and FAR 19.502-1(a) spexs when the contractingfficer “shall set aside”
procurements. Plaintiff also remathese provisions to create iison set asides—in other words,
to state when procuremersisall notbe set aside.

Courts have consistently held that, wheragency reasonably expects that the award
will be made at fair market prices, § 644(a) sloet prohibit set asides made without a “fair
proportion” determinationJ.H. Rutter Rex Mfg. Co. v. United Staté86 F.2d 702, 711 (5th
Cir. 1983);Adams (Shriver)109 Fed. Cl. at 353-5BDES]|, 109 Fed. CI. at 323-24; Hr'g Tr.
17:8-10,Adams (Gadsden)Plaintiff argues, however, that Congress amended the Small
Business Act in 1986 to reverse the holdindrRafter Rex Pl.’s Mot. 38.

In Rutter Rexthe Fifth Circuit first held that ehfair proportion need not be measured
against each individual industry, but applied more broadly agency-wide or even government-
wide. 706 F.2d at 710-11. The Fifth Circugthalso upheld the t@rpretation of the
Department of Defense thakthfair proportion” requiremenwas a “floor” encouraging set
asides when small businesses were not regeavfair proportion o€ontracts, but not a
“ceiling” prohibiting set asides when small bussses already received more than a fair
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proportion of contractsld. at 711. In its 1986 amendment to the Small Business Act, Congress
reversed the former holding, butade no change to the latter.

The NDAA of 1987 made three rglnt changes to the Small Business Act. First, as
described above, Congress amended § 644 (agteipr agencies from ignoring small business
participation in certain industige Specifically, Congress requiragencies to consider whether
small businesses were receiving a fair propartf contracts in eadhdividual industry.

NDAA of 1987 § 921(a). Second, Congress adtledequirement that agencies may only

award set aside contracts at fair market pri¢es§ 921(b). Third, Congress required the Small
Business Administration to adjust the small business size standard for industries in which small
business set asides accounted for more than 8érgesf the dollar value @il contract awards.

Id. 8 921(f)(2).

Plaintiff argues that the first provision981(a), was intended to reverse both of the
Rutter Rexholdings, and thus to require tleadactly—not at least—a fair proportion of small
business contracts in each industry categogweerded to small businesses. The Committee on
Armed Services stated that such an amendfmenild require agencies to ensure that a fair
proportion of contracts per indusitgtegory, rather thaoverall agency contcas, be awarded to
small businesses.” H.R. Rep. No. 99-718, at 298ither the statute nor the committee report
ever state that this would require that agenceset aside any proportion obntracts. Rather,
Congress hoped that requiringeagies to ensure that smhllsinesses are awarded a fair
proportion of contracts in industries in which dinbaisinesses had previdudeen underutilized
would eliminate agencies’ motives for setting asiéry large percentagescontracts in other
industries.Id. at 258-59. But the amendment requiringf tihe fair proportion analysis be
conducted in each individual industry did not affeatter Res other holding that the fair
proportion provision created ondyfloor, not also a ceiling, fdhe number of set asides.

In contrast to 8 921(a), § 9)(and § 921(f)(2) limit the nuber of set asides. § 921(b)
(amending 8 644(a) to state that a “contract mayrawarded” if the cost would exceed a “fair
market price”); § 921(f)(2) (amending 8 632 tquee the Small Business Administration to
adjust small business size standards to “rethe@umber of contracts vdi may be set aside”
to approximately 30 percent of the value of caciis awarded in the indugtcategory). In 1988,
however, Congress repealed the provisionmmgfior the Small Business Administration to
adjust size standards to achieve 30 perceatl $msiness particip@ain in each industry.
Business Opportunity Development Refofvet of 1988, Pub. L. N. 100-656, § 732, 102 Stat.
3853, 3897 (1988). Thus, § 921(b), the fair-market-pricsguirement, is the only one of these
1986 amendments to the Small Business Act tiiblirsiits an agency’s ability to set aside
contracts.

At the set aside stage, the “Rule ofd’'wegulations implement both the goal of
awarding a fair proportion of camlicts to small businesses and the requirement that the award be
made at a fair market pric&eeFAR 19.502-2(b)see alsdRutter Rex706 F.2d at 705—-06
(explaining that the regulations that became thadérf Two” were “intended to implement the

® The Small Business Administration is now reqdito set size standards to “reflect the
differing characteristics dhe various industries.15 U.S.C. § 632(a)(3).
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requirements of the procurement statuteAtyams (Shriver)109 Fed. CI. at 353-5BHES], 109
Fed. Cl. at 323-24)elex Sys. In¢B-400403, 2008 WL 4570635, at *5 (Comp. Gen. Oct. 8,
2008) (“[T]he Rule of Two is intended to ptement the Small Business Act language in 15
U.S.C. sect. 644(a) . . .."). The FAR also regCbngress’s intent that least a fair proportion
of contracts be placed with small busines§é€R 19.502-1(a) (statintpat the contracting

officer “shall set aside” contracts in orderachieve a fair pymortion of small business
participation), but set asides should be limitedases when the agency can award the contract
to a small business at a fair market pri€&R 19.502-2(b)(2) (“Award will be made at fair
market prices. Total small business set-assti@i notbe made unless such a reasonable
expectation exists.” (emphasis added)).

Plaintiff citesLibrary Systems & Services/Internet Systems, Bx244432, 1991 WL
222409 (Comp. Gen. Oct. 16, 1991), in which@#0 held that DOL improperly decideobt to
set aside a contract without determining wheghtir proportion of contracts were placed with
small businesses or whether thddrof Two was satisfied. Thautcome is consistent with
Rutter Re’s surviving holding that a &ir proportion” is a floor dew which set asides may be
required, but not a ceiling above which set asides are prohil8eer06 F.2d at 711.

Therefore, DOL did not violat§ 644(a) by setting asidestbayton JCC contract without
determining whether a fair proportion of JC@tracts had been placed with small businesses.

D. DOL’s Rule of Two Analysis Was Not Arbitrary or Capricious

Plaintiff also claims that DOL improperly concted the analysis théd to its decision
to set aside the Dayton contract. The Couwviesgs the contracting officer’s analysis to
determine whether it was arbitrary or capricicaustandard requiring onthat the action be
supported by a rational basis. 28 U.§$Q491(b)(4) (citing 5 U.S.C. § 70@anknote Corp. of
Am., Inc. v. United State865 F.3d 1345, 1350-51 (Fed. Cir. 2004). In particular, a “contracting
officer’'s determination under FAR 8§ 19.502-2 ‘cems a matter of business judgment within
the contracting officer’s discretidhat . . . will not [be] disturlgd] absent a showing that it was
unreasonable.”Global Computer Enters., Inc. v. United Sta&8 Fed. Cl. 350, 445 (2009)
(alterations in original) (quotintn re Quality Hotel Westshoy&-290046, 2002 WL 1162918,
at *2 (Comp. Gen. May 31, 2002)).

An agency’s decision is reasonable if thisra “rational conndmn between the facts
and the decision madeMCS Mgmt., Inc. v. United State&3 Fed. Cl. 506, 516 (2000). The
Court will sustain the agency'’s action if it ‘iee[es] rational reasoning and consideration of
relevant factors.”’Advanced Data Concepts, Inc. v. United Sta2éé F.3d 1054, 1058 (Fed.
Cir. 2000).

The Rule of Two does not mandate any pardicaiethod for assessitige availability of
small business bidderdACS Mgmt.48 Fed. Cl. at 511. “[P]rior procurement history, the nature
of the contract, market surveys, and/or adeitthe agency’s small business specialist” are all
approved bases for the decisidd. In particular, while in this case DOL'’s set aside
memorandum identified two particular small besises which DOL believed to be responsible
and likely to submit offers, the Rule of Two gmequires the agency to have a “reasonable
expectation” that it will receke at least two offers frosomeresponsible small businesses, not
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necessarily any two specific small businesg&dams (Shriver)109 Fed. CI. at 35RESI, 109
Fed. ClI. at 325.

1. DOL Did Not Improperly Isolate the Dayton JCC Set Aside Decision

Plaintiff argues that the camaicting officer incorrectly analyzed small businesses’
interests in operating the Dayton JCC without atgrsng those same small businesses’ interests
or obligations in operating other JCCs. PMst. 47-48. More broadly, plaintiff argues that,
over the course of six months ending witha ayton set aside decision, DOL set aside twelve
JCC contracts for small businesses and awardedtier contracts to sati businesses, with
knowledge that at most four small businesses were capable of operatingldCERintiff cites
documents from the administrativecords of the other recent JG& aside protests, requesting
that the Court supplement the administrateeord in this case with these documeriisy,

App. Exs. 5-10, 12-14, 16-17, 19, 21, 23-26, 32-34, 36, 41-42, 57.

Plaintiff's argument is mogiroperly directechot at DOL'’s set aside of the Dayton
contract but at Congress’s policy of promgticontracting with small businesses and the
implementation of those policies in the FARahgh the Rule of Two. Plaintiff’'s argument
suggests that DOL will eventually be unable t@ehall of the contracts it has set aside to only
the small businesses that have responded to its RFIs.

But the Rule of Two does not require that éventual award be made to one of the RFI
respondents. One could imagine a policy legsrible to small business in which contracts
would not be set aside unless thatcacting officer could be sutbat at least two capable small
businesses would definitely submit offers tiatld be no more expensive than offers from
large businesses. But this is not the policsigleed by Congress or implemented by the FAR.
Instead, the FAR provides for set asides Basethe contracting officer’s “reasonable
expectation,” implicitly accepting the possibilifyat that expectation may ultimately prove
incorrect. When DOL evaluates offers, if [**&nd [***] are operating additional JCCs and are
no longer capable of operating the Dayton JCCg¢timtracting officer caaward the contract to
another small business or rescind the setaandl solicit offers from large businesses.

Moreover, plaintiff's argumens not specific to the decision at issue in this case.
Plaintiff's argument is capablif demonstrating, at most, thaOL may not award all set aside
contracts to small businesseBhe evidence plaintiff provideflom other protests does not,
however, suggest that DOL will not be able to avihedDayton contracto a small business,
much less that two responsible small businesgieaot even submit offers. In fact, while
plaintiff contends that [***] ha responded to most of DOL’s JCC RFls, plaintiff has not alleged
that [***] responded to any@C RFIs other than Daytorbee, e.gPl.’s Mot. 13.

Instead, plaintiff cites a statement mdjeJudge Bruggink during a December 14, 2012
hearing inDESIthat it “makes no sense” to set aside efeprocurements on the basis of three or
four entities. Hr'g Tr. 56:20-57:®ESI(docket entry 62, Dec. 18, 2012). The Court agrees
with Judge Bruggink’s charactert&an of the potential problemsitl current policy, but also
agrees with his ultimate conclusion tlia¢se problems do not violate the FAR:
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The Rule of Two is part of a larger inework in the FAR established to benefit
small businesses. All that is requirediseasonable expectation. The threshold
for meeting the criteria of the Rubé Two is purposefully low and is
counterbalanced by FAR provisions that pdavdirection in te event of a failed
set-aside.

Adams (Shriver)109 Fed. Cl. at 35Bee alsdRes-Care107 Fed. CI. at 142 (“Such guilt by
association may have been an exercise mneon sense, but it would only have informed a
policy judgment. It does not draw into questiba particular determination made here.”).
Therefore, the materials from the other precaents do not show that DOL'’s analysis was
arbitrary or capricious. Acconagly, the materials from oth@rotests are not necessary for
effective judicial review, and will not be included in the ABeeAxiom 564 F.3d at 1381.

2. DOL Considered Relevant Factors

Plaintiff also argues that DOL failed to consider relevant factors, including small
businesses’ capability and capacity to opettadeDayton JCC, past performances operating
other JCCs, and indirect costea. Pl.’s Mot. 51. Plaintiff contends that these omissions
infected DOL’s determinations that two snialisinesses were capableoperating the Dayton
JCC as well as that the award would be made at a fair market price.

a. DOL Reasonably Expected to Receive Offers
from At Least Two Capable Small Businesses

Plaintiff argues that DOL improperly fourjitt*] and [***] to be “capable” without
considering their capabilities,daln capacities to operate adiditional JCC, or their past
performances operating JCCs. Pl.’s Mot. 55feDdant responds thatettontracting officer
was not required to analyze market researchyatlagre near the level of detail plaintiff asserts
was required. Def.’s Reply 11-17.

The FAR and case law favor set asides by regsignificantly more in-depth analysis
when an agency decidestto set aside a contract than when the agency opts to proceed with a
set aside. Unlike an agency’s decision to conduaainrestricted procurement, the agency need
not document a set aside decisi@ompareFAR 6.203(b)with FAR 19.502-2(a)see alsal8
C.F.R. § 2919.502 (DOL regulation requiring docatagion of market research in support of
unrestricted procurements, but not set asidesgsdpolicies are balancedt by strict rules of
when a procurement will not be set aside,dyuEAR provisions that pwide for correction in
the event that a set aside faisdams (Shriver)109 Fed. Cl. at 35DES]I, 109 Fed. Cl. at 328.

In accordance with these policigse contracting officer is moequired to find that any
two particular small businesses are responsgitie need only reasdrlg expect that two
responsible small businesses will submit offekslams (Shriver)109 Fed. CI. at 35&ESI, 109
Fed. Cl. at 326see alsdVicKing Consulting Corp. v. United Stat&8 Fed. Cl. 715, 726 (2007)
(“[T]he actual merits of the individual bids amet dispositive on the issewf the reasonableness
of the contracting officer’s expectations.Greenleaf Constr. Co. v. United Staté% Fed. CI.
350, 361 (2005) (“The logic behind the Rule [ofd]vis obvious—it may not be possible for a
CO to gauge bidder responsibility and pricerfags before a solicitatios even issued.”)But
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seeBenchmade Knife Co. v. United Statés Fed. Cl. 731, 738 (200{Qpholding a decision not
to set aside a procurement where the relenamket contained only one small business).
Indeed, the GAO has stated thdtWwiould be impractical to requi@ntracting officers to make
responsibility determinations anything close thereto prior setting aside procurements.”
Fermont Division, Dynamics Corp. of ArB9 Comp. Gen. 533, 539-40 (1980).

Therefore, the fact that six small businesesponded to the RFI, standing alone, could
have been sufficient to form a reasonable etgi®n of offers from two responsible small
businessesMcKing, 78 Fed. Cl. at 725 (“If four compasiexpressed interest in the project
before the actual Solicitation was even iskube contracting officezertainly could have
reasonably expected that aas$e two of those companies would submit responsive bids.”).
Alternatively, DOL could have reasonably exmettwo responsible small businesses to submit
offers based upon small business respsitig previous JCC solicitation&eronimo Serv. Cp.
B-2316737, 1988 WL 227930, at *2 n.2 (Comp. Gen. S&ht1988) (“For example, we think
the contracting officer properlyould decide that, notwithstamdj the differences between the
Navy’s procurement and this one, the two procumets were sufficiently similar such that the
results in the Navy procurement were a reliabtBcation of the extent of small business
participation that could be expected hereDOL’s analysis of the capability of the six small
businesses that responded exceeded the minimegessary to satisfy the Rule of Two.
Accordingly, DOL'’s expectation of receiving offefrom two capable small businesses was not
arbitrary or capricious.

Plaintiff also contends th&OL failed to investigate whether [***] and [***] could
operate the Dayton JCC withoutreasing their receipts abotlee SBA’s small business size
standard. Pl.’s Mot. 59. In general, the siza blisiness is measurasl an average of that
business’s annual receipts over the past theaesy 13 C.F.R. 8 121.104(c)(1). Therefore,
increased receipts from operatioihadditional JCCs would notielinate a business from small
business status until one to three years later. SBA measures the size of a business, however, at
the time the business submits its initial offer. 13 C.F.R. 8 121.404(a). Therefore, it is consistent
with small business regulations for DOL to awakaaside contract to a business that is likely
to grow beyond small business standatdring the life of the contract.

b. DOL Reasonably Expected That the Award
Would Be Made at &air Market Price

As described above, Congress passed the Small Business Act and its amendments
intending to assist small businesses, particuthdge that are not able to contract at the same
low rates as large business&ee supran.8 (citingRay Baillie 477 F.2d at 70&innett Dairies
580 F.2d at 1275). Accordingly, a “fair market pfién the Rule of Two context is “a price
based on reasonable costs under normal competitivétioosdand not on lowest possible cost.”
FAR 19.001. Plaintiff's arguments—that small besises, in general, are more expensive and
less effective at operating JCCs—ignore that Congress created its policy favoring small
businesses with the understanding that some befdébwer prices from large businesses would
be lost.

The most natural method of forming a reaséma@pectation that asward will be made
at a fair market price is to rely on the contnag officer’'s expectation of competitive bidding.
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Walden Se¢B-407022, 2012 WL 4903367, at *5 (Comp. G@wct. 10, 2012). That was exactly
the method the contracting officelas®nably relied upon in this case.

CONCLUSION

WIA does not prohibit set asides, and 8mall Business Act’s “fair proportion”
provision does not prohibit DOL from setting asiderenthan a fair propoxin of JCC contracts.
Therefore, DOL did not violatapplicable laws or regulats by setting aside the Dayton
contract. Additionally, DOL’s Rule of Two analysiss not arbitrary, capricious, or an abuse of
discretion. Consequently, the CoOGRANTS defendant’s motion for judgment on the
administrative record andENI ES plaintiff's motion for judgmenbn the administrative record.
Plaintiff's motion to supplement the administrative recol@RANTED IN PART as it relates
to the emails filed by defendant on March 3 &&NIED IN PART as it relates to documents
plaintiff has submitted from the administrative records of other protests. Defendant’'s motion to
dismiss iSDENIED.

The Clerk shall enter judgmein favor of defendant.

Some information contained herein may besidered protected information subject to
the protective order (docket entt4, Sept. 13, 2012) entered in this action. This Opinion and
Order shall therefore be filed under seal. phgies shall review the Opinion and Order to
determine whether, in their view, any infortiiea should be redacted prior to publication in
accordance with the terms of thetective order. The CouRDERS the parties to file a joint
status report biv onday, August 5, 2013, identifying the information, if any, they contend
should be redacted, together with an exgianaf the basis for each proposed redaction.

IT ISSO ORDERED.

s/ George W. Miller
GEORGE W. MILLER
Judge
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