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This post-award bid protest case arisem the United States Transportation
Command’s (“USTRANSCOM,” “the governmenpi “the agency”) contract award to
Computer World Services Corporation (“GNor “defendant-intervenor”) for a call
center and associated support servic®seferred Systems Solutions, Inc. (“PSS” or “the
plaintiff’), the incumbent conticior, seeks to set aside the award decision and require the
government to either re-evaluate the exispngposals or rebid the contract. The court
granted CWS’s motion to inteeme on Decendy 12, 2012.

Presently before the court are the Udigtates’ and CWS’s motions to dismiss
under Rule 12(b)(1) of the Ras of the United States Cowf Federal Claims (“RCFC”)
and the parties’ cross-motions for judgrmen the administrative record under RCFC
52.12 As discussed below, because the toancludes that PSS has standing to
challenge the award, the coMENIES the defendant’s anddidefendant-intervenor’s
RCFC 12(b)(1) motions to dismiss. HoweJsgcause the plaintiff has not established
that USTRANSCOM'’s decision to award thentract to CWS was arbitrary, capricious,

an abuse of discretion, or contrary to law, the cDENIES the plaintiff’'s motion for

1 USTRANSCOM provides air, landnd sea transportation tetBepartment of Defense.
Administrative Record (“AR”) 628. The procuring agency is locatiefcott Air Force Base in
lllinois. The call center histarally has received nearly 280 requests for support per month,
or approximately 723 calls per day, comgrthe complete range of USTRANSCOM'’s 22
transportation systems. AR 541-42.

2 Following an initial joint status conferenceetparties agreed to consolidate the plaintiff's
motion for a preliminary injunction with itross-motion for judgment on the administrative
record. Inthe interim, PSS has continued to serthe agency on a bridgentract that is set to
expire on March 29, 2013. Gov. Mot. 27.



judgment on the admistrative record an@GRANTS the United States’ and the
defendant-intervenor'sross-motions for judgent on the record.
l. STATEMENT OF FACTS

a. Solicitation and Evaluation Criteria

On April 30, 2012, th agency issued a Request@uote (“RFQ”) on behalf of
the Military Surface Deploymennad Distribution Cater (“SDDC”Y to acquire a variety
of technical services, including a Tier 1Ipi®esk/Call Center, support for users of
Oracle’s Siebel software, and Indepentdéerification and Validation (“IV&V")* AR
573, 615, 632.

Offerors were advised that proposahkation would be condted in accordance
with FAR 8.405-2(dY,and that award would be mattethe offeror whose proposal
complied with the RFQ’s requirements and that provided the best value to the
government, price and non-price factors congiderAR 574. Award was to be based on
three criteria: Mission Capability, Past Performance, and Price. AR 574. The RFQ stated
that the non-price factors were equalmportance, and when combined were

significantly more important than pricédR 574. As such, the RFQ expressly

% The SDDC provides global surface deployment distribution services mainly for military
purposes. It is the Army compartieof the USTRANSCOM. AR 628.

* IV&V involves testing software applications éetermine the acceptability of the application
and whether or not the software penfigrthe requirements as specified. 88e897.

® FAR 8.405-2(d) provides, inter alithat the agency must euate all responses using the
evaluation criteria provided to the offerors. niaking the award to the best-value offeror, the
agency “is responsible for considering the lefeeffort and the mix of labor proposed to
perform a specific task being orddrend for determining that thetabprice is reasonable.” Id.




contemplated that it would be possible fag tovernment to award the contract “to a
higher-rated, higher-[p]ricedffieror where the decision is consistent with the evaluation
factors.” AR 617.

Each offeror’'s Mission Cajpdity was to be evaluatebased on two coequal sub-
factors: Technical Approach and StaffinR 577. Specifically, the government
planned to identify the “strengths” and/oréaknesses” of each quote that would affect
the offeror’s ability toperform as requirednder the contraét. The RFQ stated that
strengths and weaknesses of an offerorchihecal Approach would be based on (1) the
adequacy of the offeror’s apach to accomplishing the effat the requisite level of
guality; and (2) whether “the Offeror clédaand reasonably communicate[d] an
understanding of the effortdhis consistent with thgperformance work statement
(“PWS")] requirements.” AR 570. With regal to the Staffing sub-factor, offerors were
required to submit staffing plans and matrices timked personnel resources to each task
in the PWS. AR 577. The governm@tdnned to identify Siffing strengths and
weaknesses based on the extent to which the proposal provided a realistic and stable
staffing approach with types and numbergpaditions sufficient to ensure the successful

performance of the PWS requirements. AR 577.

® Strength was defined as “[adspect of an Offeror’s propdghat has merit or exceeds
specified performance or capability requirements way that will be [advantageous] to the
Government during contract performance.” BR4. Weakness was defined as “a flaw in the
proposal that increases the risk of wtassful contract performance.” AR 574.

" The PWS was attached as an enclosure to the RFQ. AR 627-77.



The second non-price factor, Past Perfamge, was to be evaluated as an overall
measure of the government’s confidencéhmbidder’s ability tesuccessfully perform
the required effort based on relevant recentlfgumed efforts in areasuch as help desk
support. AR 574-76. Offerors were ingtied to provide no nre than four Past
Performance submissions of government enme@rcial contracts which they considered
relevant. AR 574. The RFQ stated ttteg government would consider the Past
Performance information sulpgd by each offeror, as well as any additional Past
Performance information obtad by the government. AR/6. After the government
determined the relevancy of each Past Perémce effort, the agency would assign an
overall Past Performance confidence assessment fafiiRy575-76.

To evaluate the third faatoPrice, offerors were reqeid to provide a price “for
the base period and all optionrjpels using the rates in tmeaxisting [General Services
Administration (“GSA”)] Federal Supply Sctiele 70, Category 132-51 Contract.” AR
578. The offerors were further requiredpimvide a breakout dhe proposed hours
associated with each proposelddacategory, as well as pmg for phone lines. AR 620.
Each offeror proposing a discount ondtsrent GSA schedule labor rates was also

required to “provide an explanation tessst the Government’s price reasonableness

® The highest possible Past Performance ratiag “Substantial confidence,” which indicated
that “the government has a high expectation that the offeror will successfully perform the
required effort.” The second highest ratingatiSfactory confidence,” indicated that “the
government has a reasonable expectation teatfteror will successfully perform the required
effort.” The third highest rating, “Limited congdce, indicated that “the government has a low
expectation that the offeror waluccessfully perform the requireffort.” In addition, offerors
could be assessed as having “no*wrknown” confidence scores. AR 619.



analysis to ensure the Gauwenent has confidence thisie offeror understands the
requirement.” AR 578.

The RFQ stated that pricing would notra¢ed, and would stead be evaluated
for reasonableness and realism. AR %/8. As to realism, proposals would be
analyzed to determine whethteey demonstrated a “cleanderstanding of, and sound
approach to” satisfying the RFQ’s requirememd® 578. The RFQurther stated that,
“[wlhen an offer is evaluated as unrealiatlg low this fact will be identified and
considered in the evaluation of all areashef offeror’'s quote as deemed necessary by the
Government.” AR 578-79. To support thiece evaluation, the government established
an independent government cestimate (“IGCE”) in the amount of $33,002,931. AR
1935.

b. Proposal, Evaluation, and Award

Five offerors—PSS, CWS, Computeri&wes Corporation (“CSC”), Harris IT
Services Corporation (“Hagt), and Superlative Techlugies, Inc. (“SuprTEK”)—
responded to the RFQ. AR 1318. Eachposal was independently evaluated by a
Source Selection Evaluationdma (“SSET”), AR 1318, in aordance with the format
outlined in the RFQAR 1318-20. Followng the initial evaluations, the SSET identified
each offeror’s proposal strengths, weaknessgsificant weaknesses, and deficiencies.
AR 1320-24. The SSET used two worksheetse for the Staffing sub-factor and one
for the Technical Approach sub-factor—etocument the Mission Capability evaluation
for each proposal. AR 957-59 (Haji4021-25 (PSS), 1068-70 (SuprTEK), 1129-32

(CSO), 1260-62 (CWS). For each strengtiweakness, the SSET cited the relevant



portion of the offeror’s proposal, identifigde strength or weakness, and described the
benefit or impact of the strength or weagsie For example, the SSET identified as a
Technical Approach strength the fact tR&@C’s proposal indicated that it was
Information Technology Information LibraryI{FIL") certified. AR 1130. The SSET
concluded that “ITIL Certification reducesstpprovides repeatable results and increased
customer satisfaction by encompassing industsy pactices.” AR 1130. Similarly, the
SSET identified a Staffing weakness in SUpK’'s proposal because “proposed overall
labor hours for Task 3 subtask 9 appears texoessively high.” AR 1068. The impact
of this weakness was that, “[h]Jours do ngpb@gr proportionate to the task; therefore
additional labor hours alloted to ETA user account awhistration could generate
unnecessary costs.” AR 1068.

Because significant weaknesses or deficiencies were identified for each offeror,
the SSET was unable to make an overgdkeasment regardingetihealism of each
proposal. AR 1320-24. Asresult, the SSET determinedtleach offeror would remain
in the competitive range for the purposérofding discussions. AR 1320-21. Based
upon the competitive rangetdemination, the contracty officer, who was also the
Source Selection Authority (“SSA”), prepared individual written discussion memoranda
specifically tailored to each offeror’s propbsincluding PSS and CWS. AR 954, 1016,
1065, 1125, 1256.

The SSA engaged in discussions with eaftéror, two of which are particularly
relevant to the case at bar. 2de 1372-86 (SSA summary discussions). The Mission

Capability evaluation of PSi&ad initially identified a “gynificant weakness” under the



Technical Approach sub-factor because Pg&posal “did not address staffing or
address a technical approachtfee additional G6 OIS support.’AR 1025, 1323. The
agency concluded that, due to this weaknéssuld not fully evaluate the task. AR
1025. In discussions, PSS explained that éshnical Approach for these subtasks was
based on its existing practices and its culyeshployed Siebel team. AR 1477. PSS
also noted that it had revised its Techn&pproach in its resubmitted proposal. AR
1477. As aresult of this clarificatiotihe SSA concluded that PSS had resolved the
concern, and subsequently removeddilgaificant weakness from PSS’s Technical
Approach evaluation. AR 1477.

In its discussions with CWS, the aggmrequested, among other things, an
explanation of how CWS could afford to affeuch significantly discounted labor rates
for personnel who would be staffing the call cenfeAR 1436. In response, CWS
explained that it based its sal@stimates using a purchagedl|, the Economic Research
Institute’s Salary Assessor, and that CW8 bampared its data with other commercial
sites. AR 1436. Moreover, C8had determined that muchtbé work tobe performed
was “habitual, scripted call center support whiccludes data entry, referencing of the
Knowledge Database and providing directettignce to SDDC ussr” AR 1436. As
such, CWS had concluded that “[tlhe naturéhig task does not require the higher level

technical background that our original &&bor rates for [this labor category] are

® The specific subtasks referenced by the agemrg Siebel SoftwarBupport, Customer Self-
Service Website, and Siebel Titkeg Software Training. AR 432-33, 1025.

% The government sought explanation for CWS’sahjtiroposal to discouiis labor rate for the
category “Customer Service Representative I’ by 44%. AR 1263.



intended . . ..” AR 1436. Based on thesponse, the SSA concluded that CWS had
“provided the required needed [rationale] floe GSA Schedule disanted rate for CSR
| to help the Government’s priceasonableness analysis.” AR 1436.

On August 6, 2012, folloimg discussions, each offersubmitted final proposals.
SeeAR 1489, 1500, 1511, 1519524. The SSEThen reevaluatedach proposal, to
include its evaluation of price completengsgsonableness, and realism, in order to
make a best value recommendation. ¥§5-47, 1559-62. Following the format
specified in the RFQ, the SSET first dissed each offeror’'s Past Performance, Mission
Capaibility (i.e., Stding and Technical Aproach), and PricE. AR 1559-62. The results

of the SSET’s analysis areflexted in the table, below:

Offeror Rank Past PRICE Mission Capability
(all prices determined (all strengths determined to provide
Performance reasonable and appropriate equal benefit)

IGCE N/A N/A $33,002,931.00 N/A
CWS First SatisfactoryConfidence $12,973,833.76 1 Strength (ITIL)
CSsC Second | Substantial Confidenge $20,130,031.71 1 Strength (ITIL)
PSS Third SubstantiaConfidence $21,88877.04 1 Strength (low turnover)
Harris12 Fourth Satisfactory Confider $15,184,129.00 1 Strength (ITIL)
SuprTEK Fifth Limited Confidence $26,642,348.05 1 Strength (ITIL)

Based upon its review of the proptss the SSET recommended that CWS

“represents the best value to the GovemiieAR 1562. According to the SSET:

" The SSET used the same evaluation workstaeeitshad for the initial evaluation for
documenting proposal strengths and weaknesses.

2 The record indicates that Harris’ Past Berfance confidence rating was adjusted from
“Limited” confidence to “Satisfetory” confidence after theiimal ranking by the SSET, but
before consideration by the SSA. AR 1563-66. Ténssion appears to have been due to the
delayed receipt of past performance infotioradue to delay by Harris’ references. The
improved past performance score likely explauly the SSET initiallyanked Harris fourth,
AR 1547, and the SSA ranked Harris second. A¢4467, 1553.



CWS demonstrated Very Good todeptional Past Performance ratings,
resulting in a Satisfactory PerfornnConfidence Assessment rating,
meaning that the SSET has a mrable expectation that CWS can
successfully perform the required etfoAdditionally, CWS quoted the
lowest total price and was considetede realistic to their Technical
Approach.

AR 1562. Although te SSET recognized that CS@daPSS had both received higher
Past Performance ratings than CWS, the 58oncluded that “the trade-off of
Substantial confidence to Satisfactory coefide did not merit the substantial price
premium of CSC and PSS.” AR 1561-62.

Following the SSET evaluation, tIi%SA prepared a “Best Value Decision
Document,” which adopted the SSET’s regnendation that CWS represented the best
value to the government. AB548, 1556. In this documgithe SSA compared CWS to
each of the other biddevsith regard to the RFQ’s three evaluation critéfigdR 1548-
57. Inits comparison of PSS’s and CWfreposals, the SSA explained why, despite
receiving a higher Past PerformancengtiPSS did not receive the award:

CWS’ overall price quote is 27% 68,910,043.28 less than PSS, ranked

#4, with Past Performance Subsiaihconfidence and Mission Capability

one (1) strength/ no weaknesses/ sigant weaknesses/ deficiencies. PSS

was rated with a higher Past Penfiance confidence than CWS. PSS’

strength of a low employee turnovetaaf three (3) percent provides a

benefit essentially the sanremerit to CWS’ strendst of ITIL certification.
Although PSS was determined to h&gbstantial confidence ratings in

13 |n addition to comparing CWS to each oé ther bidders, the SSA compared all of the
unsuccessful bidders with each other as if CWbrt@ submitted a proposal. In comparing PSS
to CSC, the SSA noted that both companmsegived the same &aPerformance rating
(Substantial confidence). The SSA also codel that “PSS’ strength of a low employee
turnover rate of three Ydercent provides a benefit essally the same in merit to CSC'’s
strength to utilize psonnel with ITIL certification.” AR 1555-56. Thus, the SSA concluded
that “[tlhe non-price factors fdoth of these Offerors are edjaad price is the discriminating
factor.” AR 1556.

10



Past Performance, their higher ratedtHRerformance does not warrant the
premium in pricing required to awdito them above CWS’ Satisfactory
confidence rating. When compagi PSS’ two (2) Past Performance

references and CWS'’ three Past Penfamnce references, the difference is

that PSS provided Very Refant ratings in four (4) of four (4) performance

areas as compared to CWS’ Very Relgvatings in three (3) of four (4)

performance areas. This difference does not provide sufficient benefit to

the Government to warrant the 2{#ce premium required to award to

PSS.

AR 1554,

With regard to Past Performance, the SSA reached essentially the same
conclusions as the SSET. AR 1549-51e@fcally, PSS and GSboth received ratings
of Substantial Confidence, C8Vand Harris received ratingg Satisfactory Confidence,
and SuprTEK received a rating laimited Confidence. Th8SA also included detailed
findings as to the relevance and recency of the Past Performdmmessions by each of
the offerors. AR 1549-51

The SSA also reached subdialty similar conclusions athe SSET with regard to
Mission Capability. Specificallyeach offeror was assessed a single strength (and no
weaknesses), all of which were considerebamf equal benefit to the government. AR
1551. The agency granted a single strength in the Staffing sub-factor to (1) CSC and
CWS for their ITIL certification, (2) PSS féow employee turnover rate; and (3) Harris
and SuprTEK for their use of bgstactices in ITIL. AR 1575-84.

In evaluating price, specifittg, the SSA concluded that all five offerors provided

quotes that were more realistic than the IGERR 1551-53. Of particular relevance,

14 Of the five bidders, only CS€ubmitted a bid that dinot include discourtl rates. AR 1552.

11



the SSA concluded that although CWS wHering a 55% discount from its labor rates
for certain categories, the discount was desat with escalation rates within GSA FSS
IT-70 contracts, and was faand reasonable based on tthated States Department of
Labor National Compensation Survey andistias for the relevant St. Louis MO-IL
region. AR 1552.

Based on this analysis, the SSA'’s finalkimgs of the offerorén the competitive

range can be summarized as follows:

Offeror Rank Past PRICE Mission Capability
(all prices determined (all strengths determined to provide
Performance reasonable and appropriate equal benefit)

CWS First SatisfactoryConfidence $12,973,833.76 1 Strength (ITIL)
Harris Fourth Satisfactory Confider $15,184,129.00 1 Strength (ITIL)
CSC Second | Substantial Confidenge $20,130,031.71 1 Strength (ITIL)
PSS Third SubstantiaConfidence $21,88877.04 1 Strength (low turnover)
SuprTEK Fifth Limited Confidence $26,642,348.08 1 Strength (ITIL)

AR 1556. In his final analysis of aifferors in the competitive range, the SSA
concluded:

My assessment considered the taett non-price factors are considered
significantly more important than paghowever, there is not sufficient
merit in the other quotes that wouldbstantiate the price premium quoted
by the next best offerors. Althougho offerors, CE€ and PSS, were
determined to have Substantial ddehce ratings in Past Performance,
their higher rated Past Performammes not warrant the premium in
pricing required to award to theatbove CWS’ Satisfactory confidence
rating. CWS’ proposal is the loweoverall priced offeror 6.7% or
$2,210,295.24 to 41.42% $12,668,514.29 less than the other four (4)
offerors, making CWS’ quote clearllge best value offeror, price and non-
price factors considered.

AR 1556. Award was made to C3\bn August 17,@12. AR 1649.

c. GAO Bid Protest

12



On August 27, 2012, PSited a bid protest at the Government Accountability
Office (“GAQ”) challenging the award to CW®3R 1885-95. PSS made substantially
similar allegations as it does before thosid. SpecificallyPSS argued that the
government had “violated procurement reguans” when it failed to perform (1) a
proper price realism analysis and (2) a oeadble Technical Approach evaluation of the
PSS Mission Capability pposal and the CWS proposal. AB85. In particular, PSS
challenged the agency’s refusafully recognize as Sthfhg and Technical Approach
strengths all of the experience and expenbikits proposed staff. GAO denied PSS’s
protest on November 30, 2012. AR 193the GAO ruled that PSS’s allegations
basically amounted to a disagreement \tiitte agency’s judgment of the respective
merits of the vendors’ quotations.” AR 1938.

d. The Instant Litigation

PSS timely filed this action on Decemiégr2012. Following a joint status
conference, the court ordered the partieotwsolidate briefing so as to address both the
parties’ cross-motions for judgment ore thdministrative record and the plaintiff's
request for preliminary/permanent injunctretief. Briefing wascompleted on February
15, 2013 and argument waeard on March 13, 2013.

Il. DISCUSSION
a. The Government's and the Defendant+itervenor’'s Motions to Dismiss
I. Standard of Review
This court has jurisdiction “to render juzi@nt on an action by an interested party

objecting to . . . a proposed award or the avedua contract or anglleged violation of

13



statute or regulation in coaation with a procurement arproposed procurement.” 28
U.S.C. 8§ 1491(b)(1) (2012). it well established thatetplaintiff has the burden of

establishing subject matter jurisdiction under this section. T&ested Integration, Inc. v.

United States659 F.3d 1159, 1163 (Fed. C2011); Knight v. United State85 F.

App’x 286, 289 (Fed. Cir. 2003 The court will accept asue the plaintiff's well-
pleaded factual allegations, and “draw all oeeadble inferences in its favor.” Pennington

Seed, Inc. v. Pduce Exch. No. 29957 F.3d 1334, 1338 (Fe@ir. 2006). If, however,

the government challenges the jurisdicticalédgations in the pleadings, the court will
deem the government as having challengedatieial basis for the court’s jurisdiction.

N. Hartland, L.L.C. v. United State309 F. App’x 389, 391-9¢ed. Cir. 2009). In such

a case, the court will onlgccept the uncontroverted factual allegations, and make
findings as to those jurisdictional facts in dispute. Id.
In order to have standingder this court’s bid-protest jurisdiction, the plaintiff

must be an “interested partyOrion Tech., Inc. v. United State&04 F.3d 1344, 1348

(Fed. Cir. 2013). To make tmecessary showing, the plaintiff must demonstrate that (1)
it was an actual or prospective bidder; andit{fPossesses a direct economic interest that
would be affected by the contract award. Because the government and the defendant-
intervenor do not dispute that PSS was dnadidder, the couturns to whether the
plaintiff has demonstrated theguasite direct economic interest.
ii. PSS Has Standing to Challenge the Award
The government and CWS contend that heeaPSS had no chance of award, PSS

cannot demonstrate the requisite direct econamucy to establish standing. Gov. Mot.

14



16; Intervenor Mot. 5. Spduaally, the government and the defendant-intervenor assert
that, even assuming that (1) PSS is credititdl at least one additional strength and (2)
CWS is penalized for having an unrealigitoposed pricegt least two other
contractors—CSC and Harris—would still be niextine for the contract. Gov. Mot. 16.

The government relies on Impee€onstruzioni Geom Domenico Garufi v. United States

238 F.3d 1324, 1334 (Fed. Cir.@&) for the proposition that fptesters who . . . finished
lower than second after evaluation do natéhstanding to protest the procurement.”
Gov. Mot. 15. In such circumstances, the gougent argues, PSS cannot be said to have
had a substantial chance of receiving thetact award and thefiore lacks standing.

PSS responds by arguing that the existesfdhigher ranked offerors does not

necessarily deprive a protester of standiRf.Mot. 3-4. PSS fies on_Data Gen. Corp.

v. Johnson78 F.3d 1556, 1562 (Fe@ir. 1996) for the proposition that the Federal
Circuit does not require a protester to shoat,ttbut for the alleged error, the protester
would have been awarded the contract.” Reélply 2. Rather, the protester need only
show that, had the evaluation been proper ptotester would havead a substantial
chance to win the award. PIl. Mot. 2. HP&S alleges that tlagiency erred in its
evaluation in many respects. PSS arguesttsabuld have been credited with strengths

for (1) the Emergency Altertige Call Center (“EAC”), se€ompl. 1 49; and (2)

15 CWS makes substantially the same argummesting that PSS was ranked third by the SSET
and fourth by the SSA.

15



specialized knowledge of legasystems by its existing stdff. Seeid. 1 48, 50-51.

PSS also alleges that the government erromgguanted CWS a strergin Staffing. _Id.

at 1 52. Further, PSS contertdat the government conducted an improper price realism

analysis of CWS'’s proposal. _ldt  53. PSS argues that if the proposals were properly

evaluated, PSS’s proposal would receive a ntugher rating, such that it would have a

reasonable chance of being foundeothe best value to the government. Pl. Mot. 3-4.
The court agrees that PSS has demonsteasedficiently direct economic interest

to establish standing. To have a “directremic interest” means i the plaintiff must

show that it had a substantial charof receiving the contract. S€emint Sys. Corp. v.

United States700 F.3d 1377, 1383 (Fed. Cir. 201Rgx Serv. Corp. v. United States

448 F.3d 1305, 1308 (Fed. C2006). This requirement does not, however, mean that a
protester must be “next in line” to invoke this court’s jurisdiction. The government’s
reliance on Impresi this regard is misplade The section of Impresated by the
government merely reviews prior cases—ohwhich involved a protester who ranked
lower than second—in which the Federal Githad held that the protester lacked

standing. The specific case reliead by the Circuit in Impresanternational Business

Machines Corp. v. United State392 F.2d 1006 @d. Cir. 1989) (“IBM), involved a

sealed-bid procurement foreetronics where the court held that the seventh-ranked

16 As reflected in this opinion, the court has eanbred to isolate the egific factual allegations
of government error from PSS’s duplicative ongel claims of dissatisfaction with the SSET
and SSA evaluations. For example, PSS claims that the governmentddil¢ddentify CWS’s
price proposal as unrealistically low, ComHI35; and (2) asseasveakness to CWS for
demonstrating a lack of RFQ regements in light of the extremely low price, Compl. { 53. In
essence, however, these claims simdbgal an improper price realism analysis.

16



bidder (of ten) did not haveasiding. The solicitation at issun the case at bar, which
involves a firm-fixed price contract awarded to the best vafiiezor, is easily
distinguished from the solicitation in IBMin making its best value determination, the
SSA concluded that PSS’s P&strformance rating was nemough to justify its price
premium. However, PSS identifies a serieslgéctions to that tradeoff conclusion and
asks that the SSA’s evaluation be set agrmttredone. In suatircumstances, the
government’s assertion that Imprgsacludes this court from finding standing is without
merit.

In this context, the court ages that a plaintiff does nbave to establish that, but

for the alleged error, it would have won tlentract. _Alfa Laval Separation, Inc. v.

United States175 F.3d 1365, 1367 (Fed. Cir. 1999he “substantial chance of award”
requirement is instead satisfied where, fouthe government’s alleged error, the
protestor would have been ithin the zone of active consideration.” Allied Tech.

Group, Inc. v. United State84 Fed. Cl. 16, 37 (2010), aff'@49 F.3d 1320 (Fed. Cir.

2011). “In other words, the protestor’s chan€securing the award must not have been

insubstantial.” Info. Tech. & Admations Corp. v. United State316 F.3d 1312, 1319

(Fed. Cir. 2003). Itis becari$SS’s chance for award wouldt be insubstantial that the
court is persuaded that the plaintiff hasnd@strated that it has standing. Despite
ranking fourth out of five offerors, PSS svan the competitive range, AR 1320-21, and
therefore within the zone of active considema. More importantly, if, as PSS alleges, it
should have received at least two additi@teengths and the Price evaluation of CWS

were done properly, all of ghagency’s ratings would netmbe redone, and a new best
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value determination made. It is in this beslue context that PSS has demonstrated that

it would have had a substantial charof receiving the award. Sk#o. Tech, 316 F.3d

at 1319. Accordingly, the government’s and the defendantsgmier's motions to
dismiss under RCFC 12(b)(1) d0&ENIED.

b. Cross-Motions for Judgment onthe Administrative Record

I. Standard of Review

In deciding bid protest cases, the courilegs the standards of the Administrative
Procedure Act, 5 U.S.C. § 706 (2012). 28dJ.S.C. § 1491(b)(4). A procurement
decision must be upheld unless the cdetermines that thagency action was
“arbitrary, capricious, an abuse of discretionptherwise not in accordance with law.”

Banknote Corp. of Aminc. v. United States365 F.3d 1345, 1350 (Fed. Cir. 2004).

Under RCFC 52.1, the court makes factualifigd “from the recor@vidence as if it

were conducting a trial on the recdrdBannum, Inc. v. United State404 F.3d 1346,

1357 (Fed. Cir. 2005)This review is necessarily limiteds it is well established that
“[p]rocurement officials have substaritéiscretion to determine which proposal

represents the best value for the government.” E.W. Bliss Co. v. United 3#ate8d

445, 449 (Fed. Cir. 1996). As such, procueetrdecisions invoke a deferential basis of

review, seaVeeks Marine, Inc. v. United Stajé&'5 F.3d 1352, 1368-69 (Fed. Cir.

2009), and that deference is treatest where, as here, ttoirt reviews the propriety of

an agency'’s technical evaluations. 3dle Diving Supply,Inc. v. United Statesl07

Fed. Cl. 244, 250 (2012) (quoting Betaaytics Int’l, Inc. v. United State$7 Fed. Cl.
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384, 395 (2005)). The Fedefaircuit’s decision in Banknotdescribed the court’s task
as follows:

Under the APA standard . . . a bid adianay be set aside if either (1) the

procurement official’s decision lacked a rational basis; or (2) the

procurement procedure involved a viabatiof regulation oprocedure. . . .

When a challenge is brought on firet ground, the test is whether the

contracting agency prowed a coherent and reasonable explanation of its

exercise of discretion, and the gipainted bidder bears a ‘*heavy burden’

of showing that the award decision had no rational basis.

Banknote 365 F.3d at 1351 (citations omitted).

It is against this backdrop that the cowift review the merits of PSS’s case. As
discussed supy#®SS'’s allegations regarding the goveemt’s failure to conduct a proper
best value evaluation fall into three basic gatees: (1) the agencyfailure to properly
evaluate PSS’s Mission Capabilftyoposal; (2) the agency’siliare to properly evaluate
CWS’s Mission Capability Propolsand (3) the agency’s faille to properly evaluate
CWS'’s Price proposal. Eachllbe examined in turn.

ii. The Agency’s Evaluation of B5S’s Mission Capability Proposal

The plaintiff primarily contends that tlagency acted arbitrarily and capriciously
and abused its discretiondaeise the Mission Capability “evaluation recognized only a
single strength for the PSS proposal in staffand failed to recognize several instances
in which the PSS proposal provided significadvantages in areas that were specifically
related to the requirements of the RFQ.” Corfipt5. PSS identifies several aspects of

its proposal that PSS believasould have received strengteach as its proposed EAC,

Pl. Mot. 20-25, and the knowledge of legaggtems and high customer satisfaction of its
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proposed incumbent stdff. Pl. Mot. 11, 23. The plaiiff further argues that because
these “strengths” are not mentioned in the agency’s Technical Approach evaluation
sheets, the court should fititat the agency failed to perform a proper Technical
Approach evaluation. Pl. Mot. 23 (“The fdabat there is no comment or discussion of
any of these points is simply unreasonable..[and] shows the arbitrariness of the
evaluation.”). In response, the governmamd defendant-intervenor argue that PSS’s
argument essentially boils down to a digsgnent over how its proposal was scored,
which is not a proper basis to overturn an alwaéov. Mot. 25; Intervenor Mot. 9.

The court concludes that the governm&as not arbitrary or capricious and did
not abuse its discretion by notediting PSS with additiohatrengths for its Mission
Capability proposal. The vastajority of the strengths th&SS claims to have been
wrongfully denied were, in fact, creditederither PSS’s Staffing seffactor evaluation or

its Past Performance evaluatiénFor example, to the tent that PSS deserved a

" The plaintiff also appears to claim thasltould have been credited for as many as ten
additional strengths under the Technical Approadb-factor for the following aspects of its
proposal: (1) PSS “designed and custom Iadtcurrent network architecture for the
USTRANSCOM'’s Service Response Center,”Nbt. 20; (2) PSS’s existing network has
achieved 99.999% uptime, jd3) PSS based the proposed retnarchitecture on the “same
secure, robust and redundant framewarg&d on the predecessor contractaid®0; (4) PSS has
performed the predecessor contraticcessfully” for 10 years, id(5) PSS proposed the same
staff to perform the new contract, @&t 21; (6) PSS’s performae on the predecessor contract
“supported the ability to absorb a 300%ri@ase in call volume since 2009,” &.24; (7) PSS
proposed improving on its past performance by usargmercial best practices in support of the
EAC, id, (8) PSS “propose[d] its existing IV&V procest is unique to this contract and is
diagramed in the proposal,” jd9) “PSS offered its 58 person profession|[al] staff, which has a
documented history of 98% first call resolution,” &l.25; and (10) PSS proposed “a secure
private cloud utilizing virtubservers with back-end scalatand redundant storage,” id.

18 At oral argument the plaintifisserted that the agency’s failure to credit PSS with a strength
for its proposed EAC was evidence thatdlgency’s Technical Approach evaluation was
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strength because of its propdsstaff’'s knowledge of lega®ystems, this strength was
already recognized under theBing evaluation, in which the SSET wrote that a strength
was appropriate because of PSS’s stdkifmwledge related to the uniqueness of the
supported applications.” AR 1541.n8larly, PSS received acknowledgment for its
“exceptional” performance providing servioasder the predecessor contract when it
received a “Substantial confidence” rating fosFRerformance. AR 1037. Moreover, to
the extent that the plaintiff is suggestingtiiby virtue of its incumbency and superior
past performance rating, it was necessarititled to a better Technical Approach rating,
that suggestion must be rejected. Beéviot 26; PIl. Reply 7-9. This court has
previously determined in sitar contexts that it is notriational for the government to
credit an offeror with th@ighest possible past performance rating and less than the

highest possible technical rating. €€ Diving Supply, Inc. v. United State$07 Fed.

Cl. 244, 248, 251-54 (2012).

Similarly, the plaintiff’'s suggestion thatnew evaluation is required because “the
Agency did not and could nekplain why these advanegand benefits are not
strengths,” Pl. Mot. 22, must be rejected. Agais this court has tem in other contexts,
an agency official exercising discretionegenot address every piece of evidence

presented in its decision. Rebosky v. United St&@$-ed. Cl. 305, 312 (2004). Itisa

well-understood principle of administratileav that “the failure to mention certain

arbitrary and capricious. The record refleb®yever, that the proposed EAC was only used
twice in nine years and was ramission-essential aspect o ttontract. AR 1966. Therefore
it was not irrational for the government to deamte to credit PSS with an additional strength.
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evidence [does not mean] that it was catisidered, nor doetsfollow that an
explanation is incomplete unlessiutifully lists all the evignce . . . examined.” Butte

Cnty., Cal. v. Hogen609 F. Supp. 2d 20, 30 (D.D.2009) (quoting Lorion v. U.S.

Nuclear Regulatory Commissipn85 F.2d 1038, 1042 (D.C. Cir. 1986)).

The record here also demonstrates thatirary to the plaintiff's contentions, the
SSA and SSET duly considered PSS’séin Capability propaé and rationally
assessed a single strength. The copy of R88f®sal that was reviewed by the agency
includes handwritten review notesathallow this court to conctie that the agency did, in
fact, review and consider the entiretyR8S’s Technical Approach proposal prior to
making its decision. AR 2279-86. This chrsion is bolstered byerord evidence of the
agency’s prior discussions with PSS, inieththe SSA sought additional information for
the express purpose of conducting a thghotiechnical Approacavaluation of PSS’s
proposal. Moreover, PSS’s staffing s@etbr evaluation sheet did contain a brief
narrative concerning the benefit of PSSw knirnover rate, again confirming that the
government had considered the entirety of PSS’s propogeR 1541. When these facts
are considered alongside the extensiveusision in the trade-off analysis by both the
SSET and the SSA, therelitsle doubt that the governmefully considered the

proposals and drew reasonabladasions from the evidence.

19 The worksheet identifies as a Staffing strength that PSS “proposes a low employee turnover
rate; 3% as compared to an industry averag@®6. . . . The low turnover rate of [customer
service representatives] would allow for imprdwistomer support due to the retention of
[customer service representats] with knowledge related tbe uniqueness of the supported
applications.” AR 1541.
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iii. The Agency’s Evaluation of CWS’s Mission Capability Proposal

The plaintiff complains that was “inconsistent with the stated evaluation criteria
and unfair to PSS” for CWS teceive a strength for $tamg because (1) CWS did not
offer a full staff that could handle all thestamer service metriaautlined in the RFQ at
contract initiation, and (2) CWS has neyperformed this typef work and had no
existing employees with any experienceearforming this specific work. Sé&ompl. 1
45-46, 52. The plaintiff argues that CWS’sddion Capability proposal failed to address
how it would recruit sufficient staff to exeeuthe contract at labor rates that CWS
concluded were unrealisticallyo Pl. Mot. 27. On thibasis, PSS asserts that the
government’s evaluation of CWS’s Missi Capability proposal was arbitrary,
capricious, and an abuse of discrefibrPl. Mot. 29. In response, the government and
CWS argue that PSS simply disagrees withMission Capability ratings determined by
the agency, which is not a prpbasis for relief. Gov. M025; Intervenor Mot. 9-10.

Again, the court agrees with the govaent and the defendant-intervenor. There
Is ample evidence in the record from which #valuators could reasonably conclude that
CWS possessed—and had a plan to acquire—sitifithe requisite technical expertise.
In its proposal, CWS notes that it would “Wdp transition any high value incumbents

while also recruiting new staff to our contratWe have already actively begun recruiting

2 In the brief supporting its motion for judgmertt the administrative record, PSS also alleged
that because CWS violated the page limitat@rits Mission Capability proposal, CWS failed to
demonstrate that it met certain security requirdmenthe RFQ. See Pl. Mot. 28. Because the
plaintiff subsequently withdrewhis argument, the court nerdt reach this issue. SBé Reply
2,n.l.
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efforts and have built a database of dd@mprescreened candtda.” AR 1859.
Moreover, at least 24% of CWS'’s proposegifsivere ITIL V3 foundation certified, AR
1834, which was recognized as a benefit to the goverrfhekR 1551. In light of this
record evidence, the courtroat agree with PSS’s contention that CWS'’s strength was
unsupported and lacked a rational basise ddurt thus finds that PSS has failed to
establish that the SSA’s decision concerr@WS’s strength in Staffing was arbitrary,
capricious, or an abuse of discretion.
iv. The Agency’s Evaluation of CWS'’s Price Proposal

Finally, the plaintiff argues that CW®auld have been assessed a weakness
because of its “extremely low proposaice” on the grounsithat CWS did not
understand the RFQ requiremeatsl/or the degree of comgley and sophistication of
staff that would be required to perfornetivork. Compl.  53. PSS notes that the
proposed price was more than 40% lower ttenincumbent’s (PS$ricing, Compl.
41, 60% below the IGCE, PI. Reply 12, andiidled discounts for some labor categories
of up to 54% off CWS’s GSA rate. Pl. Rgdl2. As a result, the plaintiff speculates,
CWS would have been required to reduce cusatfting levels by aequivalent 40%, or
to reduce salaries. Compl. 1 53. The faikoreecognize this sk, according to the

plaintiff, makes the agency’s Priegaluation arbitrary and capricious.

%1 That the ITIL certification was considered vatile is evidenced by statements by the SSET in
reviewing CSC’s initial proposal, where it wedtone strength is because the company is
Information Technology Infrastructure LibraiyIL) certified, which reduces cost, provides
repeatable results and increasestomer satisfaction by enconsgang industry best practices.”
AR 1321.
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In response, the government and CW6&tend that that the agency conducted a

proper price realism analysis. Relying on Ceres Environmental Services, Inc. v. United

States 97 Fed. Cl. 277, 303 (2011), the goveant argues that an agency has broad
discretion to conduct a price realism analysid to assess the pdiahrisks associated
with a proposed price. GoWlot. 22. The government nat¢hat in this case, the SSA
expressly concluded that despite the vaxgsbetween each offeror’s proposed labor
mix, the overall hours and skill mixes werdeatenined to be “mar realistic than the

hours estimated in the ICGE.” Gov. Mot. 23-24 (quoting AR 1551). CWS also argues
that the SSA, rather thagnoring the significance of éhdiscount offered by CWS,
specifically considered the issue and cdteslia variety of relevant sources before
concluding that CWS'’s discounias fair and reasonable.ténvenor Mot. 11 (citing AR
1552).

The court agrees with the government and defendant-intervenor that the plaintiff
has failed to show that the SSA’s price evatrawas arbitrary, capricious, or an abuse
of discretion. To the contrary, the recattbws that the ageneyas attuned to the
potential risk of an unrealistically lowipe proposal from CWS, and actively sought
clarification to resolve that risk durirdiscussions. As CWS points out, the SSA
consulted multiple sources of evidencel&dermine whether CWS’s discounts were fair
and reasonable, including escalation rateéBiwGSA FSS IT-70 contracts, the U.S.
Department of Labor National Compensatiom@y, and statistics for the relevant St.
Louis MO-IL region. AR 1552. The plaintiff has not attacklee propriety of analyzing

rates in this fashion, and the cbhas no basis for doing so sua sporiRather, the
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plaintiff asserts that, because CWS'’s price was less than thmbeat's, it must not
have been realistic. Pl. Mot. 33 (suckignificantly lower prie than the incumbent
“should have raised signifioaconcerns over whether C3\Munderstood the level of
coverage under the scope of the [PWSRK)though PSS might believe that CWS'’s
discount posed a risk to the governmdmt court cannot second-guess the agency
where, as here, the SSA thoughtfullgagnized the potential for risk, consulted
appropriate sources, and only then conclutiatthe offeror’s price was reasonable and
realistic. In such circumstances, thizgerealism determinimn must be upheltf
. CONCLUSION

For the forgoing reasons, the plaintiffieotion for judgmenbn the administrative
record iSDENIED and the government’s and CWS'’s cross-motion$&GaANTED .
The Clerk is directed to enter judgmeictordingly. The parties shall have until
Thursday, March 21, 2013 to provide proposed redaction8 courtesy copy of these
requested redactions shall be sent tacthet via e-mail to the following address:

firestone_chambers@ao.uscourts.gov”.

IT 1S SO ORDERED.

s/Nancy B. Firestone
NANCY B. FIRESTONE
Judge

%2 In such circumstances the court has no ooodsi evaluate whether injunctive relief is
appropriate. Similarly, because the court findg the government’s actions were not arbitrary
and capricious, the court does not reach thergovent’'s arguments reghng PSS’s failure to
show prejudice.
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