KWV INCORPORATED v. USA Doc. 64

In the Anited States Court of Federal Claims

No. 12-882C

(Filed: November 19, 2013)

KWV, INCORPORATED, Post-judgment request for attorney’s
fees and expenses under the Equal
Access to Justice Act, 28 U.S.C.

§ 2412(d); justification for the

government’s posture in the case

Plaintiff,
V.
UNITED STATES,

Defendant.

N N N N N N N N N N N

William M. Weisberg, Tysons Corner, VA, for plaintiff.

Alexis J. Echols, United States Department of Justice, Washington, D.C.,dnddef.
With her on the briefs were Stuart F. Delery, Assistant Attorney General, JeabDagidson,
Director, and Kenneth M. Dintzer, Assistant Director, Commercial LitigaBianch, Civil
Division, United States Department of Justice, Washington, D.C. Of counsdDanes Foley,
Counselor to the Assistant General Counsel, and Aleia Barlow, General AttOffieg,of the
General Counsel, United States Department of Veterans Affairs.

OPINION AND ORDER
LETTOW, Judge.

A judgment on the administrative record was issued in favor of plaintiff, KWV,
Incorporated (“KWV”)in this pre-award bid protesbntesting an action by the Department of
Veterans Affairs (“VA”), Office of Small and DisadvantabBusiness Utilization (*“OSDBU"),
decertifyingkWV as a qualified vetanrowned small business (“VOSB”) and nullifying an
appareny successful offeKWV had made for a contract for work on the Boston Health Care
SystemProject KWV, Inc. v. United State$11 Fed. Cl. 119, 123, 128 (201¥)SDBU took
this action in resporesto an agency protest made by another offeror for the conltdaett 122.
The court set aside OSDBU'’s decertification and restored KWV to the N&D8Bsqualified to
be includedn VA’s VetBiz Vendor Information Pages (“VIP") databasendering iteligible for
awards under VA’s Veterans First Contracting Progréanat 128. Basedupon the court’s
judgment, KWV has moved for an award of attorneys’ fees pursuant to the Equal Access t
Justice Act (“EAJA"), 28 U.S.C. 8§ 2412(dpeePl.’s Mot. for Attorney’s Fees Pursuant to the
Equal Access to Justice Act (“Pl.’s Mot.”), ECF No. AWV seeks$135,157.00 in attorneys’
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fees arguing thait was a prevailing plaintiff, that it is eligible for an award under EAJA, and
thatthe EAJA hourly rate cap shld not apply in this case because the litigation was focused on
a narrow area of specialized lawl.’s Mot. @ 2. The government maintains that its position in
the underlying litigation was substantially justified and therefore nochefaattorneys’ fees
warranted SeeDef.’'s Resp. to Pl.’s Mot. For Atty's Fees (“Def.’s Opp’n”) atBhe

government also argues that if the court were to award fees, they should be reduced to the
amount permitted under the EAJA hourly rate clp.at 7.

BACKGROUND

KWV is a Rhode Island close corporation owned by James Maron, a veteran wido serve
in the United States Armyard his two sons and a granddaught€wV, 111 Fed. Cl. at 122.
Mr. Maron owns 60 percent of the issued and outstanding shares, while the other owners share
the remaining 40 percentd. Currently, KWV is Mr. Maron’s sole business endeavor, and he
hasmany years okexperience in the construction industty.; see als®8 C.F.R. § 74.4(b)
(explicating factos relevant to control)Mr. Maron splits his time each year between Rhode
Island and Florida, spending just under half of the year in Rhode Istdnti@resof the yeaiin
Florida. Id. at 123. He is considered a legal resident of Florida.Mr. Maronworks for KWV
proportionally four times more than do his sofd.at 127. In 2011, KWV applied for
verification as a qualified VOSB and for inclusion in ¥&'s VIP databaseld. at 123" The
Center for Veteran Enterprise (“CVEhitially denied KWV'’s applicatiorbut permitted KWV
to cure and request reconsideratidésh. Upon review of KWV'’s revised documentation and
with an additional investigation of the company, including a site visit to KWV’seadfin Rhode
Island and interviewsith Mr. Maron and otheemployeesCVE approved KWV’s application
for designation as a VOSB and included it in ¥HE databaseld.

After its application was accepted, KWV placebi@on a posted solicitation fartask
order for workon the Boston Health Care Syst@moject winningthetask ordeion July 11,
2012. KWV, 111 Fed. Cl. at 123. ferwards, a competitor filed a formal protest with VA,
challenging KWV’s status as a VOSHBI. The protetor alleged that Mr. Margrby virtue of
the time he spent in Floridaas not actally in control of the company, but rather his two non-
veteran sons were effectively in charge of KWId. The protest was considerbg OSDBU,
which initiated an investigation into KWMd. KWV was notified of the protest and responded
by submitting a letter of explanation and additional documents indicatingldton’s
involvement with KWV. Id. KWV noted Mr. Maron’s presence in Rhode Island during the
most active months of the construction seasoraasdrted that wheavir. Maron was in Florida
he continued to manage the dayday business of KWV via telephone, e-mail, and other
communicative means, and that he traveled to Rhode latandcessary attend meetings and
conferencesld. OSDBU conducted itsnvestigationas a paper exercise, omittirginterview
Mr. Maron orany employeedo conduct a siteisit, or to examine KWV’s mode of performing
its prior contracts.d.

WA initially employeda selfcertification scheme for the VOSB program daier
switched to a verification prograntee KVV, 111 Fed. Cl. at 123. KWV had sekrtified as a
VOSB under the previous program, winning and performing projects for VA withodeinici
Id. at 123.



On October 23, 2012, OSDBU determined that Mr. Maron was rsoffficientcontrol
of the dayto-day management of KWV and disqualified KWV from participation as a VOSB.
KWV, 111 Fed. Cl. at 123-24As a result, KWV’s contractuaward was terminated and afl
its pending proposals for VOSB projects were disqualifiedat 124. KWV filed its preaward
bid protes in this court on December 14, 2012, alleging that OSDBU’s determination was
arbitraryand contrary to law anaskingreinstatement as a VOSBJ. The court granted KWV
a temporary restraining order and later a preliminary injunction, exteKtAg's period of
eligibility. Id. The partiexrossmoved for judgment orhe administrative record, apafter
hearing these motions, the court determined that OSDBU'’s determination wesarbi
capricious, and an abuse of discretideh. at 125. The court found that OSDBU'’s reliance on
Mr. Maron’slegalresidency as the sole determinative factor for control of KVAgaxbitrary
and contrary to the evidence of recotd. at 127. VA was ordered to restore KWV to the
database as an eligible VOSB concern for the remainder of its period bilighgild. at 128.

After the court’s judgment became final, KWV filed its motion for attorneys’ fees on
August 2, 2013. The government filed its response on September 3, 2013, ansuk¥hitted a
reply on September 12, 2013. The motion has been fully briefed and is now ready fo
disposition.

STANDARDS FOR DECISION

Congress enacted EAJA to provide qualifying parties with a mechanism teerecei
reasonable attorneys’ fees and expenses when prevailing in litiggtamsthe United States.
See Scarborough v. Princj41 U.S. 401, 406 (2004) (“Congress enacted EAJA, Pub. L. 96-
481, Tit. I, 94 Stat. 2325, in 1980 ‘to eliminate the barriers that prohibit small businedses a
individuals from securing vindication of their rights in civil actions and adminiatrat
proceedings braght by or against the Federal Government.™ (quoting H.R.Rep. No. 96-1005, at
9 (1980)); see alsaCommissioner, Immigration & Naturalization Serv. v. Je496 U.S. 154,

155 n.1 (1990). A partgeeking such an award must satisfy five criteria: (1) pipdicant must
show that it is the “prevailing partyi a suit against the United States; (2) the government’s
position must not have been “substantially justified;” (3) no “special circucestamay exist
which would render an award unjust; (4) the EAJA fee application must have beeneibonitt
the court within thirty days of the final judgment and be supported by an itemizethatét (5)

if the qualifying party is a corporation or other organization, it must have had nohaaore t
$7,000,000 in net wth or 500 employees at the time the litigation was initiag#1U.S.C.

§ 2412(d);seealso kan 496 U.S. at 158yletropolitan Van and Storage, Inc. v. United States
101 Fed. Cl. 173, 185 (2011While KWV generallybears the burden of establishingiéets
theaboverequirementsAl Ghanim Combined Grp. Co. v. United Sta@&sFed. Cl. 494, 496
(2005), the government bears the burden of proving the second crithabits position was
substantially justifiedsee White v. Nicholsqrt12 F.3d 1314, 1315 (Fedir. 2005) Hillensbeck
v. United States/4 Fed. Cl. 477, 479-80 (2006).

ANALYSIS

The government does not challenge the first, third, or fourth of tmgega. It is
uncongested that KWV is a “prevailing party” within the meaning of the stat8eDef.’s



Opp’n. Nor does th governmentontendthat any special circumstances exist which would
make an award of attorneys’ fees unjust or that the EAJA application was yrdimmel
unsupported by an itemized statemeBee id. Rather the government disputes the other two
criteria, arguing that KWV’s application failed to specify its net wortemployee count and
that its position during litigation was substantially justified. at 57.

A. Net Worth and Size

First, the government argues that KWV'’s application should be rejected b&d&se
has not demonstrated thest net worth at the time the action was filed was less than the
$7,000,00Capor thatit employed fewer than 500 employe&eeDef.’s Opp’nat 5. The
government points out that the affidavit accompanying KWV’s EAJA applicagtailddonly
Mr. Maron’s net worth, not KWV’s net worthid. While this is true, the administrative record
in this case demonstratthat KWV satisiesthis requirementSeeAR 71-85 (outlining KWV’s
assets and liabilities for prior years at levfalsbelow the EAJA cgpAR 94 (detailing that
KWV hiredits first employee in December 2018R 522 (tating that KVV has one permanent
employeey

B. Substantial Justification

To determine if the government has satisfied its burden of proving that its litigation
position was “substantially justified,” the coagks whethethe government’s position was
“justified in substance or in the mair‘that is, justified to a degree that could satisfy the
reasonable personPierce v. Underwood487 U.S. 552, 565 (198&ee alsdNhite 412 F.3d at
1315;Hillensbeck 74 Fed. Cl. at 479;ion Raisins, Inc. v. United Staté&s/ Fed. Cl. 505, 512
(2003). “[S] ubstantially justified means there is a dispute over which ‘reasonable minds coul
differ.” Norris v. Securities and Exchange Comn®95 F.3d 1261, 1265 (Fed. Cir. 2012)
(quoing Gonzales v. Free Speech CpdD8 F.3d 613, 618 (9th Cir. 2005)). In conducting this
analysis, rather than examining the government’s stance on each individualddsessed in
the case(Gargoyles, Inc. v. United Statetb Fed. Cl. 139, 148 (1999), the court looks to
“whether the government’s overall position [both prior to and during the litigati@h& ha
reasonable basis in both law and fa€itiiu v. United State®948 F.2d 711, 715 (Fed. Cir. 1991);
see also Blakley v. United &g 593 F.3d 1337, 1341 (Fed. Cir. 2010) (“In the context of EAJA
claims, we have held that the ‘position of the United States’ in judicial procsediggs to the
United States’ position ‘throughotlte dispute, including not only its litigating positi but also
the agency’s administrative position.” (quotiDgty v. United Stateg1 F.3d 384, 386 (Fed.

Cir. 1995))).

Furthermore, the government’s position could have been substantially justified even
thought it was ultimately incorrecMiles Constr., LLC v. United States Fed. Cl. _, , No.
12-597C, 2013 WL 5834476, at *3 (Fed. Cl. Oct. 31, 2@&i8hg Manno v. United Stated8
Fed. Cl. 587, 589 (2001))The court’s inquiry is “not what the law is now, but what the
[g]Jovernment was dastantially justified in believing it to have beerL.bomis v. United States

AR __ " refers to the administrative record certified by VA and filéthuhe court in
accord with Rule 52.1(a) ofie Rules of the Court of Federal Claims



74 Fed. Cl. 350, 355 (2006) (quotiRgerce 487 U.S. at 561 “Subsantially justified” is not to
“be read to raise a presumption that the [g]overnrpesition was not substantially justified
simply because it lost the caseStarborough541 U.S. at 415 (quoting H.R.Rep. No. 96-1005
at 10). Instead “substantiajustification lies somewhere betweenming the case and being
‘merely undeserving of sanctions for frivolousnesdMiles Constr, __ Fed. Cl. at __, 2013 WL
5834476, at *3 (quotin@ierce 487 U.S. at 566)kee alsdNorris, 695 F.3d at 1265.

The government argues that it was substantially justified in its posfitionghout the
dispute. Def.’sOpp’nat 57. In particular, the government avers that OSDBU acted reasonably
when it determined that Mr. Maron did not exercise ttagay management over KW\Md. at
6. It asserts that KWV’s response to the protest was “cursory” becauseprdd®htedimited
evidence oMr. Maron’s involvement.ld. Finally, the government argues that OSDBU was
reasonable in its doubts as to the veracity of KWV'’s representations becausediNgft the
impression during the CVE verification process that Mr. Maesided inRhode Island.ld. at 7.

The government’s arguments baiverstate theauseor OSDBU’s investigation and
avoid addressing the inquigSDBU conducted While the government’s initial investigation
conducted by CVE was quite careful, the subsequent investigation undertaken by @&B
markedly superficial In determinirg thatMr. Maron was not in control of the dag-day
operations of KWV, OSDBU failed actually to examine how KWV conducted its opesati
omitted to interview MrMaron or any other employeesnd did notonduct a site visito
KWV’s offices in Rhode IslandKWYV, 111 Fed. CI. at 1230SDBUalso never considered any
of the factors governing eligibility of VOSBs listed in 38 C.F.R. Part 7&l4at 126. The court
determined that OSDBU's efforts were “perfunctory” when compared to £€Wkzéstigation.
Id. OSDBU focused solely on Mr. Marorisgal residency, ignoring that Mr. Maron kegp
residence in Rhode Island as well as Florida and that the time he spent in eaataplaltnost
equal In addition, OSDBU failed to consider KWVasseveratiothat Mr. Maron managed
KWV while he was in Florida through telecommunicai@nd visits to Rhode Islandh.
Taken as a whole, OSDBUF's investigation failed to evaluateldmentsof controlactually
exercised by Mr.Maron

In consideringVir. Maron’slegal residencyo be the determinative factor for control,
OSDBUcitedas its only authdaty a decision by the Small Business Administration (“SB#gt
was inapposite on its factSeeKWV, 111 Fed. Cl. at 127 (discussiktatter of First Capital
Interiors, Inc, SBA No. VET112, at 8, 2007 WL 2438401 (200.7 The SBA’s decision was
miscited by OSDBUSBA never determined thktgal residency was the sole factor in
determining control.See d. (analyzingFirst Capital). Instead, SBA looked at the veteran’s
experience level, other jobs maintained by the veteran, and the permanence acel afishen
out-of-state residencyld. Not only was OSDBU'’s reliance on the SBA decision misplaced, but
OSDBU failed to considghefactors apart from residendlyat SBA in its decisioniewed as
being relevant

Nonetheless, Mr. Maronlegalresidency didraisea significant question regarding his
control overtheday-to-day managememtf KWV. First, KWV and Mr. Maron failed t@nsure
thatMr. Maron’s legalresidencywas apparent t&€VE's investigato. See KWY111 Fed. Cl. at
126 n.6; Def.’s Opp’rat6-7. Secondat least for one half of each yelt,. Maron had the task



of managingKWV while being physically present ialorida. Even though OSDBU’s mode of
decisionmaking wasarkedlyflawed, both as to the type of factual investigation it conducted
and the legal authority upon which it relied, cause existed to address the issudafdirs
control of KWV.

This is an instance in which OSDBU'’s actions on individual issues were woefully
inadequate, but VA’s overall position hptificaion. In short, the government has carried its
burden to show substantjaktification, albeit barelyBecause the government’s position was
substantially justified, KW\oes notmeet all the requirements EAJA to be awarded
attorneys’ fees and expenses.

CONCLUSION

For the reasons statd€\WWV's motion forattorneys’ fees and expenses under EAJA is
DENIED. The Clerk shall enter judgment accordingly.

No costs.
It is SOORDERED.
s/ Charles F. Lettow

Charles F. Lettow
Judge




