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In the United States Court of Federal Claims

No. 12-909C
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(Filed: February 18, 2015)

TIM FARRELL and NANCY FARRELL

*
*
Plaintiffs, %
*
V.
*
THE UNITED STATES, *
*
Defendant. .
*
OPINION

ALLEGRA, Judge:

This caséhas its genesis i home construction loan made by the Rural Housing Service
(RHS), an agency of the United States Department of Agriculture (USBAbaintiffs Tim and
Nancy Farrell. Defendant has moved to dismiss the case under RCFC 12(b)(1)oaf&).12(

For the reasns that follow, the court herel3RANTS defendant’s motion.

l. BACKGROUND
A brief recitation of the facts provides necessary coritext.
Section 502 of the Housing Act of 1949, 42 U.S.C. 8§ let&kq. authorizes RHS to

administer loans to help low-income and very low-income persons who cannot findromredit f
other sources obtain adequate housiige Austin v. United Statd4.8 Fed. Cl. 776, 778 n.3

! These facts are primarily drawn from plaintiftsnended¢omplaint and the exhibits
referenced or attachelergo and for the purpose of this motion, are assumed to be corsed.
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 589 (2007).

Dockets.Justia.com


http://dockets.justia.com/docket/federal-claims/cofce/1:2012cv00909/27657/
http://docs.justia.com/cases/federal/district-courts/federal-claims/cofce/1:2012cv00909/27657/20/
http://dockets.justia.com/

(2014); 7 C.F.R. 88 3550.2, 3550.52. The regulations governing the construction of houses
under this program are found at 7 C.F.R. 8§ 1924.1-1924.50.

Under those regulationthe borrower selects a contractor to build the house either through
competitive bidding or by negotiating a contract directly with a contratdo§ 1924.6(a)(10).
Borrowers must select contractors who are qualified to perform the \Wwbrg.1924.6. If the award
is by competitive bidding, RHS works with the borrower to evaluate the amount of thextitteea
conditions listed in the invitation for bid$d. 8 1924.6(a)(11). If a borrower negotiates the price
with the contractor directly, RHS must review the proposed contract and consentHoitiee Id.

§ 1924.6(a)(10). However, the contractor is ultimately selected by the borrower, who contracts
directly with the contractor for the construction of the hortee.8 1924.6(a)(11). “The United States
... will not become a party to a construction contract or incur any liability undedit§
1924.6(a)(1Y:

In 2009, the Farrells qualified for a loan of $127,300 to construct a single family home.
On February 19, 2010, the Farrells and RHS sigrledn agreement, secured by a deed of trust
on the property. Plaintiffs developed a set of specifications for the home andds&ecelstoke
Custom Homes, LLC (Realstoke) to carry out the construction. Revelstoke requested approval
from the USDA to participate in the program, as required by the regulationsopaytre
section 502 loan progranBee7 C.F.R. § 1924.6(a)(10). After the USDA approved Revelstoke
as a qualified builder, the Farrells and Revelstoke entered into a conttacistructhe home.

During the construction of the Farrells’ home, from March 29, 2010, through June 21,
2010, RHS performed over ten inspections of the construction siter p&fying Revelstoke
over half of the loan amourRHSrecognized that there were construction deficiencies and
demanded that Revelstoke remedy theere it would advance any further construction funds.
Revelstoke, howeverefused to remedy the defects amdJuly 2010, abandoned the job. The
home, which was to be completed by June 26dainedunfinished. The Farrells aiRHS
solicited bids to complete the work. Revelstoke filed a lien against the Fgprefperty for
approximately $80,000. Roughly $54,000 in subcontractor liens were also filed against the

property.

On October 22, 2010, Revelstoke filed a foreclosure action on its lien in Idaho state court
naming as parties the Farrells, the United States, and the subcontractdradifted liens
against the propertySee Revelstoke Custom Homes, LLC v. Faiel CV-2010-0002028
(Idaho Dist. Ct. Oct. 22, 2010) (the foreclosure action). On December 3,tRi3X06reclosure
action was removed to Federal district colRevelstke Custom Homes, LLCarrell, No.

2 RHS makes periodic inspections of the construction work as the project progresses in
order to “protect the security interest of the governmelat.’§8 1924.9(a). The borrower is
responsible for “making inspectionsaessary tgrotect the borrowes’ interest.”Id.

Furthemore the regulations expressly provide tRiMS’sinspections “are not to assure the
borrower that the house is built in accordance with the plans and specifications. Thioimspec
create or imply no duty or obligation to the particular borrowéd.”
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2:10-CV-00599-BLW (D. Idaho 2010)The United States filed a motion for summary judgment
seeking gudgment that its deed of trusad priority oveiRevelstoke’s lien.

In June 2011, the Farrells’ submitted a Documentation of Construction Complaint/
Request for Compensation for Construction Defects to the USDA, requestiRHBatmedy
major construction defectfRHS refused to do so andsteadnformed the Farrells of their
appeal rights and their right to submit the dispute to mediafibe. Farrells requested mediation
with RHS, which was conducted on October 17, 261@n that day,He parties reached a
mediation agreememthich includedin relevant part, the following terms:

Step #1 -The [Farrells] agre® withdraw their appeal of the denial for
construction defect compensation.

Step #2 - The issue confronting the USDA and the [Farrells] will be tabled until
the question of lien holders is determined by the Court.

Step #3 - Should the USDA be detergdrto be in a 1st position it will release
the remaining funds available (approximately $68,000.00/through applicable
regulations) for construction completion and defect correction.

* * * * *

Step #6 - Should the USDA not be in a first position, thiégsawill meet in
mediation to determine what to do next.

On November 4, 2011, the Farrells filadadministrativeort claim with the USDA.
They then filed a complaint against the United States in Idaho state courg faisiclaims:
(i) breach of the mediation agreemen; lfreach of the lending agreemeirt;) (hegligence; and
(iv) negligent infliction of emotional distres&.arrell v. United StatesNo. CV-2012-0000543
(Idaho Dist. Ct. Mar. 26, 2012)Thecase was removed to thmited States District Court for
the District of Idaho.Farrell v. United StatesNo. 2:12€V-265-REB (D. Idaho 2012).

On November 18, 2011, in the foreclosure action, counsel for Revelgtskallowedo
withdraw from the case. Thereafter, Revedsttailed to appear in the allotted time and its
claims were dismisseavith prejudice.Revelstoke Custom Homes, LLC v. Farmdth. 2:12-
CV-00599BLM, 2011 WL 6304839 (D. Idaho Dec. 16, 2011). disdrictcourt did not rule on
the priority of the remaing liensand instead remanded the chaek to Idaho state court. The
time for appeal for Revelstoke expired prior to the filing of this suit.

® Title 7, C.F.R. § 3550.4 provides that “[w]henever RHS makes a decision that is
adverse to a participant, RHS will provide the participant with written notisadfadverse
decision and the participant’s rights to a USDA National Appeals Division lggaraccordance
with 7 CFR part 11.”
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On December 29, 2011, the Farrells informed the USDAttiegtbelieved that
Revelstoke no longer pssssed valid lien on the property and requested R4S begin the
process of completing the home construction. On January 17,RB&informed the Farrells
that it did not intend to release the remaining funds or otherwise complete the hotnections
On January 30, 2012, the Farrells infornkddS that if the funds were not released they would
file suit. On February 2, 201RHS informedthe Farrells that it would not release the remaining
construction funds unless the Farrells could demonstratehefunds were sufficient to obtain a
certificate of occupancy for the homen Gebruary 8, 201 RHSinformed the Farrells that it
would only release the remaining funds if the Farrells could demonstratkdtiahtls were
sufficient to repair althe defects and finish the hopnRHS indicated that if that was not the
case, the Farrells would havenmdify their plans to allow for completion.

On February 8, 2012, the Farrells inforni@dSthat they believed that threediation
agreement did not require them to demonstrate that the remaining funds would bensudfici
complete the homelNeverthelessthe Farrells indicated that they believed thatftimels would
be sufficient to complete the home to a point that would alt@mto occupy it. They
volunteered to have their contractor work wkRHSto develop new specifications that would
allow the home to be completeBHS did not respond.

In theU.S.district court, the United Statéted a motion to dismiss, arguing that the
Farrells alleged a contract claim and tort claims that were “woven into aneé[défrom the
same facts as the breach of contract claim,’; tetefore thatjurisdiction was proper in the
United States Court of Federal Claims. On December 11, 2012, the district coeidt agple
dismissed the case without prejudic¢arrell v. United StatesNo. 2:12€V-265-REB (D. Idaho
Dec. 11, 2012).

On December 26, 2012, plaintiffs filed suit in this court. &cemler 27, 2012, the
Idaho state court ruled on the foreclosure action on remand, finding that the deetisguads
in favor of the United States hédst priority on the Farrells’ propertyRevelstoke Custom
Homes, LLC v. Farrel]INo. CV-2010-2028 (Idaho Dist. Ct. Dec. 27, 2012). The remaining
subcontractors’ liens were all determined to be inferiorabahtheUnited Statesld.
On April 16, 2013, the Farrells filed their first amended complaint in this aeting four
claims (i) breach of the mediation agreemenf;, freach of the lending agreemeirt;) (
negligence; andy) negligent infliction of emotional distress. Plaintiffs seek monetary damages
a preliminary injunction ordering RHS to release the remaining construatids,fand
attorneysfees.

On June 17, 2013, defendant filed a motion to dismiss counts one and four of the
plaintiffs’ complaint for lack of subject matter jurisdiction pursuant to RCFC (Bmr
alternativelyto dismiss all four of the plaintiffs’ countsr failure to state a claimpon which
relief can be granteplursuant to RCFC 12(b)(6). Briefing on this motion has since been
completed. Oral argumentdeemed unnecessary.



. DISCUSSION

Deciding a motion to dismiss “starts with the complanttich must be well-pleaded in
that it must state the necessary elements of the plantlfim, independent of any defense that
may be interposed.Holley v. United Stated24 F.3d 1462, 1465 (Fedir. 1997) (citations
omitted);see also Twomhlp50 U.S. at 554-5%ompliance Solutions Occupational Trainers,
Inc. v. United Stated.18 Fed. Cl. 402, 405 (2014n particular, the plaintif must establish
that the court has subjectatter jurisdiction over their claimsSee Trusted Integration, Ine.
United States659 F.3d 1159, 1163 (Fedir. 2011);Reynolds v. Army & Air Force Exch. Serv.
846 F.2d 746, 748 (Fe@ir. 1988).

To survive a motion to dismiss for failure to state a claim under RCFC 12(b)(6), the
complaint must have sufficient “facial plausibility” to “alldw the court to draw the reasonable
inference that the defendant is liabl&%hcroft v. Igbal556 U.S. 662, 678 (200%ee also
Klamath Tribe Claims Comm. v. United Sta@s Fed. Cl. 203, 208 (201 8ff'd, 541 Fed.

Appx. 974 (FedCir. 2013). The plaintiffs factual allegations must “raise a right to relief above
the speculative level” and cross “the line from conceivable to plausibl@dmbly 550 U.S. at
555, 570see also Dobyns v. United Stat@$ Fed. Cl. 412, 422-28 (2010) (examining this
pleading standard). Nevertheless, the Federal Circuit has reitdratég]h ruling on a 12(b)(6)
motion to dismiss, the court must accept as true the coniplamtisputed factual allegations
and should construe them in a light most favorable to the plain@#&rhbridge v. United States
558 F.3d 1331, 1335 (Fe@ir. 2009);see also Bank of Guam v. United Sta%%8 F.3d 1318,
1326 (FedCir. 2009),cert. denied 561 U.S. 1006 (2010Retro-Hunt, LLC v. United StateS0
Fed.Cl. 51, 68 (2009).

Plaintiffs’ complaint primarily is founded upon the Tucker Act, 28 U.S.C. § 1491. Under
the Tucker Actan action may be maintained in this court only if it is “founded either upon the
Constitution or any Act of Congress or any regulation of an executive department, or upon any
express or implied contract with the United States, or for liquidated or unliquidategetamaases
not sounding in tort.” 28 U.S.C. § 1491(a)(1f)is well-established that breach of contract actions
are covered by this grant of jurisdictioBee Keene Corp. v. United State®8 U.S. 200, 205
(1993) Cunningham v. United State&8 F.3d 1172, 1175 (Fed. Cir. 2014). HoweVes, t
jurisdiction of this court under the Tucker Act is “limited to actual, presently dueymone
damages from the United StatesJhited States v. Testa#24 U.S. 392, 398 (1976) (quoting
United States v. King395 U.S. 1, 3 (1969)}ee also Schott v. Dept. of Trang29 Ct. Cl. 853,
854 (1982)Lummi Tribe of Lummi Reservation v. United Sta@@sFed. Cl. 584, 602 (2011).
This requireghe litigant to identify a substantive right for money damages against the United
States separate from the Tucker Act fts&ling, 395 U.S. at 3see alsd-isher v. United States
402 F.3d 1167, 1172 (Fed. Cir. 2005) (en bahoyd v. United State886 F.3d 1091, 1094
(Fed. Cir. 2004).

The court lacks jurisdiction to consider plaintiffs’ amended complaint focbrefihe

mediation agreement because that claim is not for “actual, presently due moreesaming,
395 U.S. at 3Todd 386 F.3d at 1093 erran ex relTerran v. Sec’y of Health & Human Servs.
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195 F.3d 1302, 1309 (Fed. Cir. 199&3rt. denied531 U.S. 823 (2000). To maintain a claim
for money damages for the alleged breach of an agreement with defehdagreement must
“clearly and unmistakably subject[ ] the government to monetary liabilitgfy breach
Sanders v. United State252 F.3d 1329, 1335 (Fedir. 2001). Plaintiffs aver that defendant
breached the mediation agreement because defendant refused to release the remaining
construction funds. However, under the terms of the mediation agreement, a conditiomprecede
existed to defendant’s duty to release the remaining fooaat, thatthe USDA be determined
to be the first priority lienholder on the Farrells’ property. That condition did net anisl after
the lawsuit here was filedthere wasio duty due when the action hevas commenced.e., on
December 26, 2012See Trauma Serv. Group v. United Stai€gl F.3d 1321, 1325 (Fed. Cir.
1997);see also Haddon Hous. Assocs., B@hipv. United States/11 F.3d 1330, 1338 (Fed.
Cir. 2013)° Because efendant had no duty to perform under the mediation agreeitgidt,
not breach that agreeméh#ccordingly, count one of the amended complaint must be
dismissed for lack of jurisdiction.

Nor have plaintiffs shown that there was any breach of the lending agredPhaniffs
allege that defendant breached the lending agreement by approving Revelstokiengrtad fai
require that contractor to remedy the construction defects that weratediatiing the USDA'’s
inspections of the site. But, plaintiffs do not identify any provision in the lendingragne¢hat
created these duties. Rather, plaintiffs concede that “the written agreementtqueside that
the United States will conduct inspections for the Farrells’ benefit, nor dpewitle that the
United States is sponsible to make sure the Farrells’ choice of contractor was competent or
financially sound.” Furthermore, plaintiffs argue that this count is not a contaam at all, but
a tort claim based on an assumption of duties outside of the contract. But, thialegdy-tort
claim clearly falls outside of this court’s jurisdictioBee28 U.S.C. § 1491(a)(1Jefferson v.
United States104 Fed. Cl. 81, 89 (2013jernandez v. United State33 Fed. Cl. 193, 197-98
(2010);Marlin v. United States63 Fed. Cl. 475, 476 (2005). Thus, count two of the amended
complaint must also be dismissed, this time under RCFC 12(b)(6).

* Contrary to the claims made in plaintiffs’ brief, the issue of this court’s jatisd was
neverlitigated in the United States District Court for the District of Idaho. Rathentifflsi
case was dismissed without prejudice, leaving the jurisdictional issue tmbeddsy this
court. Accordingly, plaintiffs cannot rely upoas judicataor collateral estoppel as adimupon
which to avoid relitigating this jurisdictional issu8eeKilleen v. Office of Personnel dvnt,
558 F.3d 1318, 1323 (Fed. Cir. 2000pther’s Rest. Inc. v. Mama’s Pizza, In€23 F.2d 1566,
1569 (Fed. Cir. 1983). The district court’s decision provides no preclusive effect in #nd.reg

® That plaintiffs’ amended complaint was filed after the condition precedent wias me
does not cure the jurisdictional defects in their original compl&et Keene Corpb08 U.Sat
207;GAF Bldy. Materials Corp. v. Elk Corp. of DallaS80 F.3d 479, 483 (Fed. Cir. 1996).

® Jurisdiction must be established at the time a complaint is filed, and “later events may
not create jurisdiction where none existed at the time of filii@AF Bldg Materials,90 F.3dat
483.
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Plaintiffs’ remaining claims for relief are likewise unpersuasiveparticular, his court
cannot provide equitable relief pdaintiffs in the form of a preliminary injunctiatmat would
require,inter alia, defendant to be obliged to release the remaining futigscept in strictly
limited circumstances,’ which are inapplicable here, the Tucker Act doesithatrize the Cotiof
Federal Claims to order equitable relief such as specific performance, mteglaidgment, or an
injunction.” Smalls v. United State87 Fed. Cl. 300, 307 (2009) (quotiktassie v. United States
226 F.3d 1318, 1321 (Fed. Cir. 20Q®@e also feed v. United State97 Fed. Cl. 58, 68 (2011). In
this type of case, this cowsainnot grant nonmonetary equitable relief such as an injunction or
declaratory judgment, or specific performané&ast Hartford Corp. Pension Plan & Trust v.
United States194 F.3d 1279, 1294 (Fe@ir. 1999) (“[The Court of Federal Claims] cannot
grant nonmonetary equitable relief such as an injuncéiaeclaratory judgment or specific
performance.{quotingQuinault Allottee Ass’n v. United Statd97 Ct. Cl. 134, 138 n.1
(1972)) see also Phillips v. United Staj&¥ Fed. Cl. 513, 519 (2007t is well established that
this court does not have the power to grant general equitable relief.”) (Oitiey. United States
372 F.3d 1308, 1312-14 (Fed. Cir. 2008iddulph v. United State34 Fed. Cl. 765, 768 (2006).

Finally, plaintiffs’ claims for negligence and negligent infliction of emotional distress
must be dismissed for faileto state a clainfor, arguably lack of jurisdiction). To be sure,
defendantvrondy suggestthat there are no circumstances in which this court can award
damages for the negligent infliction of emotional distresseBohac v. Defd’of Agric, 239
F.3d 1334, 1340 (Fed. Cir. 200Dpbyns v. United State$18 Fed. Cl. 289, 324 (2014). But,
thesituationhere doesot warrant the recovery of such damages as the alleged breach here was
not the sort that would make serious emdlatistress likely.See Bohac239 F.3d at 1340;
Dobyns 118 Fed. ClI. at 324astrolia v. Unted States91 Fed. Cl. 369, 381 (201&ee also
Restatement (Second) Contracts 8§ 353. Rather, this case presents the more typical one in
which damages sounding in tort — including negligence and negligent infliction of emotional
distress- are unaviéable under the Tucker ActSee28 U.S.C. § 1491(aBohag 239 F.3d at
1340(negligent infliction of emotional distres$}jck’s Mushroom Serv., Inc. v. United States
521 F.3d 1338, 1343 (Fed. Cir. 2008) (negligend@ks v. United Stated18 Fed. CI. 76, 81
(2014) (negligence)ohnson v. United StateB07 Fed. Cl. 379, 386-87 (2012) (negligent
infliction of emotional distress)yilliams v. United State91 Fed. Cl. 560, 564-65 (2010)
(negligent infliction of emotional distress)

1. CONCLUSION

The court will not gild the lily.Based on the foregoing, the court her&®ANTS
defendant’s motion. The Clerk shall dismiss plaintifismplaint. No costs.

ITISSO ORDERED.
s/Francis M. Allegra

Francis M. Allegra
Judge




