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RELEVANT FACTUAL BACKGROUND. 1
A. The Solicitation.

OnJuly 2, 2012, the Federal Deposit Insurance Corporation (“FD$Stled Solicitation
No. RECVR-12-R-0088 the “Solicitation’). AR Tab 5 at 28-15Q0 The purpose of the
Solicitation was to providdusiness operations support services for the FDMvision of
Resolutions and Receiverships. AR Talat 37. To provide those servicedet Solicitation
required thata coregroup of contract workersbe availablein six fundional aeas—eash
management, financial processing, general accounting, tax, securities mggoantd global
functions—plus thecapaliity to expandthe number of workers quickly ithe event of an
increased workload. AR Tab 5 at 37, 48taffing leves could be as low as ten workers and as
high as 131. AR Tab 5 at 31, 4Zhe period of performance wasrm from the signing of the
contract through December 31, 20b4it the FDIC hadthe option to extend the performance
periodfor four additional one-year periods. AR Tab 5 at 38.

The Solicitation required each offeror to propose a single hourly pay ratexfpagi
grades: project manager, team lead, senior professional, professional, technndan, a
administration. AR Tab 5 at $32. Althoughthe Solicitation provided for only those six pay
gradesijt requireda workforcecapableof deliveling servicesin seventeerspecializatios. AR
Tab 5 at 39. Offerors were required to “demonstrate that proposed key personnel possess the
necessary experiea and qualifications.” AR Tab 5 at 143.

The FDIC was requiredto award the contract based on best value, considerieg th
elementsjn descending order of importance: Mission Capability, Past PerformandeRrice.
AR Tab 5 at 146. Although Price was listed third in order of importance,

[tihe degree of importance of price as a factarcould increase depending upon
how equally matched the competing proposals are for the other factors evaluated.
When competing proposals are judged to be equal upon evaluation of the other
factors considered in the best value analysis, total priceotat price factors
would become the most significant factor.

AR Tab 5 at 146. The price proposals were to be “evaluated with respect to completeness,
reasonableness, and realism.” AR Tab 5 at 149. Under realism, the Solicitatiol) ‘4tabor

rates that do not reflect a reasonable compensation for the skill required in a lalgorcati

be considered unrealistic.” AR Tab 5 at 150.

! The relevant factsvere derived from thdanuary 25, 2013 Administrative Record, as
supplemented on February 4 and 13, 2013 (“AR Tab 1-69 at 132922



B. The Proposals.

Eight offerors, includingCohen Financial Servicednc. (“Coheri) and defendant

intervenorMir Mitchell & Company, LLP(*“MMC”), submitted proposals in response to the

Solicitation. AR Tab9 at 812. The two proposals at issue here are those of Cohbtivihd

Cohensubmitted aimely proposal. AR Tab 7 at 18312 (undated proposal); AR Tab 9

at812 (FDIC abstract showing Cohen’s submission was on .tiffle¢ members of thé&DIC’s
Technical Evaluation Pang¢Panel”)rated Cohen’s proposal as follows:

Ron Bruckner William R. | Diane Bradford| Maximum
Baucum points available
Mission Capability
Technical approach 30 35 36 40
Management plan 40 35 35 45
Key personnel 10 10 12 15
Total* 80 80 83 100
Past Performance Exceptional/High| Very Good/| Very Good/
Confidence Significant | Significant
Confidence | Confidence
Oral Presentation
Management plan overview | (no subtotal) 20 20 25
Transition plan overview (no subtotal) 15 13 15
Capability to provide contractq (no subtotal) 20 15 15
support in Dallas and D.C.
Key personnel and maintenan (no subtotal) 15 22 25
of core competence
Past experience supporting t| (no subtotal) 10 15 20
banking industry/faileg
financial institutions
Total* 88 80 85 100

* The evaluation form contained a line labeled “CONSENSU&t no line labeled “Total,” so
that the format of the evaluations was not consistdfar example, Ms. Bradford’s Mission
Capability subtotals added up to, 88t she listed 80 on the “CONSENSUS” linés to Oral
Presentation, Ms. Bradford wrote 88 on the CONSENSUS line, but noted and circlethhef t
85 elsewhere on the pageéMr. Bruckner wrote 88 on the CONSENSUS line and also “MY
SCORE 88" elsewhere on the shebtr. Baucum'’s total was 80, onedlfCONSENSUS line

AR Tab 11 at 838-94.



On July 31, 2012, MMCalso timely submitted a proposal.AR Tab 8 at 613811
(proposal); AR Tab 9 at 81¢FDIC abstract showing/MC’s submission was on time)The
Panel ratedMMC'’s proposalas follows:

Ron Bruckner William R. | Diane Bradford| Maximum
Baucum points available
Mission Capability
Technical approach 30 30 31 40
Management plan 35 35 36 45
Key personnel 10 10 12 15
Total* 75 75 79 100
Past Performance Very Good/ Very Good/ | Satisfactory/
Significant Significant | Confidence
Confidence Confidence
Oral Presentation
Managemenplan overview (no subtotal) 23 22 25
Transition plan overview (no subtotal) 17 15 15
Capability to provide contractg (no subtotal) (no subtotal)| 13 15
support in Dallas and D.C.
Key personnel and maintenan| (no subtotal) (no subtotal)| 25 25
of core competence
Past experience supporting th{ (no subtotal) (no sibtotal) | 15 20
banking industry/failed
financial institutions
Total* 75 90 100
* Again, the evaluation form contained a line labeled “CONSENSUS,” but no line labeled

“Total,” so that the format of evaluations was not consistEot. Oral Presentation, Mr. Baucum
listed 75, presumably his total; Ms. Bradford listed 88 on the CONSENSUS line, bed ¢iar
total, 90, elsewhere on the page. Mr. Bruckner listed 88 on the CONSENSUS line.

AR Tab 12 at 895-958.

After the Panetompletedindividual ratings,it convened a “meeting and determined a

consensus rating for each Offeror’'s technical propbs#R 27 at 1411. Those consensus

ratings and the initial pricesereas follows

Offeror Score| Past Performance Initial Price | Minority Status
MMC 75 | Very Good/Significant Confidencg $11,496,293 WomenOwned
Cohen 80 | Very Good/Significant Confidence $17,366,342

80 | Very Good/Significant Confidencg $15,950,143

85 | Excellent/HighConfidence $22,999,060

70 | Satisfactory/Confidence $14,027,065

70 | Satisfactory/Confidence $13,553,100

60 | Neutral/Neutral $13,956,986

45 | Moderate/Low Confidence $8,501,958

AR 27 at 1412.




Next, the Contracting Officer (“CO”)determined thathe proposals of MMC, Cohen,
Il \ crewithin the competitive range and held diséass with eaclof those offerors AR
Tab27 at 1419.

On September 4, 2012, th®IC sent MMCand Cohemequests for best and final offers
(“BAFQO”). AR Tab 13 at 9580; AR Tab 14 at 9662. The letter to MMC listed the following
areas “that may benefit from improvementP.ost close missing A/P and Cash Management”;
“Minimal support for bank control area”; and “Missing support for Cash Management.TaAR
13 at 95960. The letter to Cohen listedinsufficient support for non cash management areas”
and “Pasperformance information old.” AR Tab 14 at 962. On September 5, 2012, Cohen sent
the FDIC an email requesting clarification. AR Tab 16 at 966. On SeptemB6d g,the FDIC
responded that it “Need[ed] more informationlegge scale development of accounting systems,
implementation and maintenance”; wanted information about Cohen’s “experienogcinred
sales accounting [and] property management accounting”; and requegipdrtsor dashboard
reporting! AR Tab 17 at 968.

On September 11, 2012, MMC submitted BAFO. AR Tab 18 at 971053. Cohen
also submitted itBAFO. AR Tab 19 at 1054330 (undated). On September 13, 2012, Cohen
and MMCwere irvitedto make oral presentatisn AR Tab 20 at 1331; AR Tab 21 at 1332.

On October 10, 2012, the Panel issagéport, concluding that MMC represented “the
overall Best Value for the FDIC” and recommending that the contract be awarii®ddG@. AR
Tab 27 at 1408-23The Panesummarized the selection daisfollows:

Offeror BAFO Technical Scorg Oral Technical Scorg Total Technical Scor¢ BAFO Price

MMC 75 88 163 $11,496,293

Cohen 80 88 168 $15,616985
T 80 60 140 $15,950,143

AR 27 at 1422.

The Panel als@xplained that “the three competing proposals were determined to be
generally equal when comparing actual Mission Capability scores when reaamfor the
Technical Evaluation and the Oral Presentation as well as the Past Performancé féd®ors
Tab27 at 1423. “[T]he types of services being offered by these companies did not weaerant t
higher costs proposed by [Cohen] o]’ AR Tab27 at 1423.

On November 8, 2012, theDIC finalized its Seleiton Recommendation Repoand
approved awardinthe Receivership Basic Ordering Agreement for Business Operations Support
Servicesto MMC. AR Tab 31 at 1443. On November 28, 2012, #eIC awarded MMC a
contract effective January 1, 2013. ARb 32 at1447.

On December 7, 2012, the CO responded to Cohen’s rdquestiebriefingwith a letter
stating,”l can tell you now that the focus of a debrief with Cohen is Proposal Prlus.simply
means that your price was too highlAR Tab41at 182. OnDecember 12, 2012, Cohen filed a
protest with the FDIC. AR Tab 34 at 156069. On December 13, 2012, Cohen submitted a



correction to its December 12, 2012 protest. AR Tab 35 at 1770. The baSahéms prdest
wasthe FDIC'’s allegedfailure to noify it of “any deficiencies in its proposal relating to price.”
AR Tab 34 at 1561. On December 27, 2012 RD& denied Cohen’s protedbecausevhenit
held discussions with the offerothie FDIC was concerned only abevtiether the prices were
within the competitive range-and Cohen’s price was within that range. AR Tab 37 at 1774-77.

Il. PROCEDURAL HISTORY.

On January 15, 2013, Cohen filed a pastird bid protest ComplaitCompl.”) in the
United States Court of Federal Claims, alleging that the FDIC viotatetibn3.210(c)(2) of its
Acquisition Procedures, Guidance, and Information (“PGI”) and the terms obtiogedion by
failing to perform a reasonable price realism analyEiBIEIC’s proposal. Complff 93-101.

The January 15, 2013 Complaint also alleges that the FDIC improperly relied on MMC’s
misrepresentations about the key persotim&iMMC intended to hire. Compf[1102-13.

On the same day Cohenalso filed: a Motion For Temporary Restraining Order And
Preliminary Injunctiona Motion For Leave To File Under Spahd a Motion For A Protective
Order On January 16, 2013, the court held a telephone conference to consider Cohen& motion
Pursuant to that telephone conference, on January 17, @6h&n’'sMotion For A Protective
Orderwas grantedandthe FDIC voluntarily issued a stop work order of up to ninety days
pending resolution of this cas@R Tab 39 at 1779 On January 18, 2013, tHeDIC modified
its cortract with Cohen to rescind scheduledlanuary 31, 2013 Termination for Convenience
andset a new expiration daté April 13, 2013. AR Tab 40 at 1781.

On January 18, 2013, MMC filed an Unopposed Motion To Intervene, that the court
granted on January 22, 2013.

On January 25, 2013, the Government filed an Unopposed Motion For Leave To File The
Administrative Record On DVD, that the court granted on the same day.

On February 4, 2013, the Government filadMotion For Leave To Correct The
Administrative Fecord. On February 5, 2013, Coheequested atatusconferenceegarding the
Administrative Record. On February 6, 2013, the court granted Cohen’s Motion and held a
telephone status conferenc®n February 13, 2013, the Government filed a Second MbBtion
Leave To Correct The Administrative Recordn March 27, 2013, the court granted the
Government’s February 4, 2013 and February 13, 2013 Motions.

On February 8, 2013, Cohen filed a Motion For Judgment On The Administrative Record
and a First Amende@omplaint(*Am. Compl.”) arguingthatthe FDIC: failed to perform and
document price realism analysias required by its regulations and the Solicitation; acted
arbitrarily and capriciously in its erroneous evaluation of MMC’s missiapakility; and
violated its regulations by relaxing the minimum requirements set forth in the Solicit@ion
February 22, 2013, the Government filed a Gidssion For Judgment Upon The
Administrative Record And Response. On the same day, MMC filed a CrosenMedr
Judgment On The Administrative Record. On March 5, 2013, Cohen filed a R@plyarch
15, 2013, the Government filed a Reply and MMC filed a Reply.



On March 26, 2013, the court held a hearagardinghe requestethjunctive relief. On
March 27, 2013,the court issued a Memorandum Opinidmd Order, remanding the
procurement “to th¢FDIC] ‘for additional investigation or explanatioregarding price realism
analysis with respect to Solicitation No. RECNR-R-0088. Cohen Fin. Servs. Inc. v. United
Sates 110 FedCl. 267, 2892013). The court also issued a preliminary injunction barring the
FDIC “from proceeding with or awarding contracts for business operations supporésédovic
the FDIC Division of Resolutions and Receiverships, pursugtlicitation No. RECVR12-R-
0088 or any related procurement, solicitation, task order, or activiy.

On May 10, 2013, the Government filed a Status Report, informing the court that the
FDIC conducted a new price realism analysiat thePanel prepared revised repaxsexplain
and suppd this price realism analysis, and that the revised Selection Recommendatah Rep
recommended awarding the contract to MKICOn the same day, the Government filed a
Motion To Dissolve The Preliminary Injunctio©n May 20, 2013, MMC filed a Respons@n
May 21, 2013, the court held a hearing, during which it denied the Government’'s May 10, 2013
Motion To Dissolve The Preliminary Injunction.

On May 13, 2013, Cohen filed a Motion For A Scheduling Order. On May 14, 2013, the
Government and MMC filed Responsé&3n May 28, 2013, the court issued a scheduling order.

On June 7, 2013, Cohen filed SecondAmended Complaint Sec. Am. Compl.”)
containing a single claim that the FDIC violated its regulations by fatingonduct and
document a rational price realism analysisOn the same day, Cohen filed Motion For
Judgment On The Administrative Record/f/13 Pl. Mot. JAR”). On July 1, 2013, the
Government filed a Motion For Judgment On Tdministrative Record /1/13 Gov't Mot.
JAR”) and MMC filed a Motion For Judgment On The Administrative Record (“7/1/13 Int. Mot
JAR”). On July 9, 2013, Cohen filed a Reply (“7/9/13 Pl. Reply”). On July 16, 2013, the
Government filed a Reply (“7/183 Gov't Reply”) and MMC filed a Reply (“7/163 Int.

Reply”).
1. THE AGENCY’S PRICE REALISM ANALYSIS ON REMAND.

Following theissuance of theourt’'s March 27, 2013 Memorandum Opinion and Order
remanding the case, the FDIC reconvened the Panetaamtlicted price realism analgsiAR
Tab 71 at 35641. The Panel compared the offers to the Independent Government Cost
Estimate (“IGCE”) and “comparable GSA Schedule 5PD Accounting Services rates for
similar services and like labor categories.” ARb 71 at 3565. The Panel observed that the

> The Government's May 10, 2013 Status Report included an addendum to the
Administrative Recad (“AR Tab 70 at 3547 to Tab 76 at 3618”). 5/10/13 Status Report Add.,
ECF No. 51-1.

¥ RCFC 15(a)(2) allows a party to amend its pleading with the opposing partttenwri
consent or the court’s leave. RCFC 15(a)(2). Neither the Government nor MMC hasdtgect
Cohen’s filing of the June 7, 2013 Second Amended Complaint, and the court grants Cohen
leave to file it.



IGCE offered an imperfect basis for comparison, becatiselGCE reflected inflated costs due

to previoudabor market conditionsg 5% annual cost of living increase built into the contract on
which the IGCEwas basedand a work force composed of more “high ranking senior
professionals” than required under the Solicitation. AR Tab 71 at 3568.Panel also noted

that the IGCE assumed 2080 work hours per staffer per year rather than the 2000 workrhours pe
staffer per yearasspecified in the Solicitation, and that the staffing level assumptions upon
which the IGCE were based were differtmdn those in the Solicitation. AR Tab 71 at 3565.

light of those considerations, the Panel concluded that comparison with the IGCE did not support
a finding that any of the pricewere unrealistic. AR Tab ¥ at 3%5. In addition, the Panel
determired that with the exception offjjlj. the offerors’ labor rates were “generally
comparable to GSA Schedule 52Q@1 Accounting Servicesates for labor categories that were

“as similar as possible to those in the [Solicitation].” AR Tabat $65-66(citing AR Tab 71

at 356871 (price realism analysis tablesyll but one of the GSA Schedule 52Q Accounting
Services rateontractsselectedor comparison on remanaere different than the ratéisat the

Panel initially used. CompareAR Tab 71 at 3568 (comparing the Solicitation’s wage rate
categories with those oMartin & Wall, Lionel Henderson & Co., and/lacFadden &
Associatel with AR Tab29 at 142528 (listing wage rates for Lionel Henderson & Co., Grant
Thornton, Fuentes Fernandez & Co., and T. Curtis & Cihe Panel’s price realism analysis of
MMC'’s BAFO showed:

MMC'’s labor rates were slightly below the average of the GSA schedule rates
considered in fouof the six labor categories, and were higher in the remaining
categories, but nosignificantly so. ... [MMC]’s rates were not the lowest,
among all of the offers received, and were only slightly lower than the other
BAFO offerors’ rates for most categories.

AR Tab 71 at 3566.

Finally, MMC’s written offer and oral presentation led the Panel to conclude that MMC
“was prepared to meet the contract’s requirements in a professional manneliaaidMC
therefore satisfied priaealism requirementsAR Tab 71 at 3567.

V. DISCUSSION.
A. Jurisdiction.

Pursuant to 28 U.S.C. § 1491(b)(1) (2006), the United States Cdtatiefal Claims has
jurisdiction

to render judgment on an action by an interested party objecting to a solicitation
by a Federal agency for bids or proposals for a proposed contract or to a proposed
award or the award of a contract or any alleged violation of statute ortregula

in connection with a procurement or a proposed procurement.

28 U.S.C. § 1491(b)(1) (2006).



The June 7, 2013ostaward bid protesEecondAmendedComplaint alleges that the
November 28 2012 award toMMC violated FDIC Acquisition Policy Manual(*APM”) 1
3.210(c) and PG§8 3.210(c)(2), 3.214)2), because thEDIC failed to evaluate price realism
and document that analysis in a written rep@ec.Am. Compl. 1114-26 TheJune 7, 2013
SecondAmended Complaint seeks a permanent injunction requiringrEH€ to set aside the
November 28, 2012 award of a business operations support caathd®tC. Sec.Am. Compl.
at 5.

Accordingly, 28 U.S.C. § 1491(b)(1) authorizes ttourt to adjudicate the claialleged
in the June 7, 2013 SecoAdendedComplaint.

B. Standing.

As a threshold matter, a plaintiff contesting the award of a federal comuat establish
that it is an “interested party” to have stamgdiander 28 U.S.C. 8§ 1491(b)(1)See Myers
Investigative & Sec. Servs., Ine. United States 275 F.3d 1366, 1369 (Fed. Cir. 2002)
(“[S]tanding is athreshold jurisdictional issue.”). The United States Court of Appeals for the
Federal Circuit has construed the term “interested p&stipesynonymous with the definition of
“interested party”provided in the Competition in Contracting Act of 1984, 31 U.S.C. §
3551(2)(A) (“CICA") . See Rex Serv. Carp. United States448 F.3d 1305, 1307 (Fed. Cir.
2006) (citing decisions adopting the CICA definition of “interested party¢aiovey standing
under28 U.S.C. § 1491(b)(1)). A twpart test is applied to determine whether a gteteis an
“interested party,’a protestor must estasli that:“(1) it was an actual or prospective bidder or
offeror, and (2) it had a direct economic interest in the procurement or proposeck e’
Distrib. Solutions, Incv. United States539 F.3d 1340, 1344 (Fed. Cir. 2008).

Cohen was one ofhé three offerorghat met the best value requirements of the
Solicitation andwas selected to makan oral presentation AR Tab 31 at 1441.In addition
Cohen received the highest technical evaluation of the three offerors asked to submit ora
presentabns, and Cohen’s price was lower thtat of the other unsuccessful offeror. AR Tab
31 at 1441. Terefore Cohenis an “interested party.”

A second standing requiremtthat theprotestormustsatisfy isthat the alleged errors in
the procurement were prejudiciabee Labatt Food Serv., In¢.United States577 F.3d 1375,
1378 (Fed. Cir. 2009) (“It is basic that because the question of prejudice goes dirgbiy t
guestion of standing, the prejudicssiie must be reached before addressing the merits.”)
(internal quotation marks omittecsee also Myer275 F.3d at 1370 (“[P]rejudice (or injury) is a
necessary element of standing.Brejudiceis demonstrated where the protestan show that
but for the error, it would have had a substantial chance of securing the contrabgtt 577
F.3d at 1378. A proper standing inquiry, however, shouidt conflate the requirements of
“direct economic interest” and prejudicial errorld. at 1380 (explainingthat examining
economic interest but excluding prejudicial error from the standing n&wwould create a rule
that, to an unsuccessful but economically interested offeror in a bid protest, anyiserr
harmful”).



If, as Cohenasserts, groper price ealism analysis would have led th®IC to reject
MMC'’s proposal Cohenwould have had a substantial chance of securing the contract. AR Tab
31 at 1441 chowing thatCohen received the highest evaluation of the three offerors asked to
submit oral presentations, plus a lower price than the other unsuccessful) offdrerefore, the
court has determined th@bhenhas standing to contest the award of the contract at issue in this
case.

C. Standard Of Review.

Pursuant to the Tucker Act, 28 U.S.C. § 148d amended by the Administrative Dispute
Resolution Act, Pub. L. No. 16320 § 12, 110 Stat. 3870, 3874 (Oct. 19, 1996), the United
States Court of Federal Clainssrequired taeview challenges to an agency decisipoysuant
to the standards set forth in the Administrative Procedure Act (“APA”). 28 U8S1891(b)(4)

(“In any action under this subsection, the courts shall review the agency’s decisaanpuo

the standards set forth in section 706 of title 558e alsdb U.S.C. § 706(2)(A)X2006) The
reviewing court shafthold unlawful and set aside agency action, findings, and conclusions
found to be . .arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law.”); Banknote Corp. of Am., Inw. United States365F.3d 1345, 1350 (Fed. Cir. 2004)
(“Among the various APA standards of review in section 706, the proper standard to be applie
in bid protest cases is provided by 5 U.S.C. § 706(2)(A): a reviewing court shallosethas
agency action if it is ‘arbitragycapricious, an abuse of discretion, or otherwise not in accordance
with law.”). The United States Court of Appeals for the Federal Circag provided the trial
courts with specific guidance in how to analyze the required showings for injuredtefeinder

APA standards.

The United States Court of Appeals for the Federal Circuit has held bichbavard may
be set aside if Ite procurement procedure involved a violation of regulation or procedure.”
Weeks Marine, Inov. United States575 F.3d 1352, 1358 (Fed. Cir. 2009)he United States
Court of Appeals for the Federal Circlias clarified, howevetthat when a contract award is
challengedbased oraregulatory or procedural violation, “the disappointed bidder must show a
clear and prejudicial violation of applicable statutes or regulatioAgidm Res. Mgmt.. United
States564 F.3d 1374, 1381 (Fed. Cir. 2009) (internal quotation marks omitted).

If an award decision is challengad arbitrary, capricious or lacking a rational basis, the
trial court “must sustain aagencyaction unless the action does not evince rational reasoning
and considerationf relevant factors.” Savantage Fin. Servs. United States595 F.3d 1282,
1287 (Fed. Cir. 2010) (internal alterations, quotation marks, and citations omsedglso
Centech Grp., Incv. United States554 F.3d 1029, 1037 (Fed. Cir. 2009) (holding that the trial
court must “determine whether trentracting agency provided a coherent and reasonable
explanation of its exercise of discretion, and the disappointed bidder bears abbedsty of
showing that the award decision had no rational basis”).

Moreover, he court may set asida procurement‘only in extremely limited
circumstances.”United Statew. John C. Grimberg Co., Inc702 F.2d 1362, 1372 (Fed. Cir.
1983). This rule recognizes a zone of acceptable results in each particulardcesguans that
the final decision evidences thae agency ¢onsideed the relevant factors” and is “within the

10



bounds of reasoned decision makingaltimore Gas & Elec. Cou. Natural Res. Def. Council,
Inc., 462 U.S. 87, 105 (1983Fee also Weeks Maring75 F.3d at 13689 (“We have stated that
procurement decisions invoke. . highly detrential rationabasis review.... Under that
standard, we sustain a@agencyaction evincing rational reasoning aoconsideratiorof relevant
factors?) (internal quotation marks and citations omitted).

The existence of a material issue of fact, however, does not prohibit the court from
granting a motion for judgment on the administrative record, nor is the court required to conduct
an evidentiary proceeding.See Bannumv. United States404 F.3d 1346, 353-54 (2005)
(“RCFC [52.1]requires the [United States] Court of Federal Claims, when making a prejudice
analysis in thdirst instance, to make factual findings from tleeord evidence as if it were
conducting drial on therecord.”).

D. Whether The Agercy, On Remand,Performed A Rational Price Realism Evaluation
Consistent With The Solicitations RequirementsAnd The Agency’s Procedures

1. The Plaintiff's Argument.

Cohen &gues that theFDIC violated itsown proceduresspecificallyAPM § 3.210(c)
and PGI8 3.210(c)(2), because the FDIC “failed rationally to analyze offerors’ prdplaber
rate$ to determine whether thayere realistic. 6/7/13 Pl. Mot. JARat 24 APM § 3.210(c)
statesin relevant part:

Price evaluation is alwaygquired to assure the validity and reasonableness of an
offeror's price proposal. Price evaluation includes a determination of
reasonableness and realism of the proposed pricesThe [Paneljs responsible

for determining price realism and documtiag its analysis in either tH®&anel]
Report or a written memorandum to the Contracting Officer.

APM 1 3.210(c).
PGI8 3.210(c)(2)tates, in relevant part:

The [Panelkvaluates price proposals to determine whether the proposed price for
the work is realistic.A realistic price is one that reflects a clear understanding of
the requirement and is consistent with the offeror's technical propoEaé
elements of a pricproposal can provide insight into an offéeounderstanding of

the requirementlf an offerors total proposed price either greatly exceeds or falls
far short of the Program Office estimate for the requirement, the d#eror
understanding of what is required must be questiorgte [PanelJreview and
determination includes the appropriateness of:

8 The number and qualifications of personnel to be assigned to the various
aspects of the proposed work;

8 Proposed labor rates or proposed materiaj fewb

8§ The price, amount, and necessity of travel.

11



PGI § 3.210(c)(2).

Cohen asserts that theanel's price realism analysis is irrational, because the Panel
Report Addendum states that MMC'’s pricing was “generally in line with the offeeorsin the
competitive rangé. AR Tab 71 at 3566. In fact, MMC's price was 74% of the next lowest
price submitted by Coherand 63% of the average price of titerfirms. 6/7/13 Pl. Mot. JAR
at 25. The irrationality of the Panel’s finding that MMC’scprg was “generally in line with the
other offerors in the competitive rarigis evident in light othe Panel’'snconsistenstatement
that MMC’s pricing was “significantly lower than the IGCE[.]” 6/7/13 Miot. JAR at 25.The
average price of the firs dher than MMC was $18.1 million artle IGCE was $16.9 millign
so thatit is irrational to say that a pricg $11.5 millionis “generally in line” withan average
price of $18.1 million but “significantly lower than” a price of $16.9 million. 6/3/PI. Mot.
JAR at 2526.

Cohen asserts thata Panel's comparison of MMC'’s peido three other firms’ GSA
Schedule rates also is irrational. 6/7/13 Pl. Mot. JAR at 26. BecauBPl@eontract requires
“rapid scalabilityin highly-specialized aredsthe FDIC should have “expect[ed] rates that were
higher than companies’ typical rates for general accounting servicesI3 &l/Mot. JAR at 27.
The FDIC’sfailure to do so meant that iténtirely failed to consider an important aspect of the
problem[.]” 6/7/13 PIl. Mot. JAR at 27 (quotinllotor Vehicle Mfrs. Ass’n of U.S., Inc. v. State
Farm Mut. Auto. Ins. Cp463 U.S. 29, 43 (198B) Similarly, the FDIC failed to consider the
Solicitation’s functional specification requirements for each @wsit6/7/13 Pl. Mot. JAR at 28
(citing AR Tab 5 at 65 (“A contractor having first met a position’s Generabilalategory
requirements] must then meet the additional qualifications that are specifie fovgition where
they will be assigned.”)). In addition, the “GSA Schedule consistently igndres t
[Solicitation’s] detailed and demanding requirements.” 6/7/13 Pl. Mot. JAR at 2&ifiSgby,
the FDIC compared the salaries of Project Managers, required by the Soficitahave ten
years of “seniolevel managerial/supervisory experience,” with the salaries of workers in
positions requiring ten years of general professional experience. 6/7/13 PIl. NRotatJ29
(quoting AR Tab 5 at 6@he Solicitation); citing AR Tab 71 at 3568 (GSA chart); AR T8 at
3589 (Martin & Wall Schedule); AR Tab 74 at 3604 (MacFadden Associates schedule); AR
Tab 75 at 3617Lionel Henderson Schedule)). Also, the FDIC compared the salaries of Senior
Professionals, required by the Solicitation to have five yearexpirience within their
“functional area,” with the salaries of Martin & Wall employees in positions reguthree
years of general professional experience. 6/7/13 PIl. Mot. JAR at 1) (&R Tab 5 at 68 (the
Solicitation); AR Tab 73 at 3588 (Martin ®/all Schedule)). In addition the FDIC compared
the salaries of Technicians, required by the Solicitation to have two yeaspeoialized
experience in “financial accounting, financial analysis, accounting opesatsupport or
equivalent,” with the salaries of Martin & Wall empl@gein positions requiring one year of
general experience. 6/7/13 PIl. Mot. JAR at183(citing AR Tab 5 at 69 (the Solicitation); AR
Tab73 at 3588 (Martin & Wall Schedule)).

Even if the labor categories were comparable, the comparisons shapMMC’s rates

are not realistic. 6/7/13 PI. Mot. JAR at 30. Martin & Wall’s rates are consistegher than
MMC'’s, and MacFadden'’s rates are higher than MMC's in the two labor cegegbat account
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for 90% of the baseline staffing required under the Solicitation. 6/7/13 Pl. Mot. JAR @nBp.
Lionel Henderson'’s prices are comparable to MMC'’s, and Cohen asserts thatAlse\Vi&ED

site shows that Lionel Henderson “has had virtually no sales under its GSA satmuuet.”

6/7/13 PI. Mot. JAR at 19-20, 30.

FurthermoreCohen argues thétte FDIC’s choice of comparators is irrational, as shown
by Cohen’s analysis of the “Senior Professional equivalent rate” chargedinbgen firmsthat
the FDIC invitedto make offers under the Solicitatior6/7/13 PI. Mot. JAR at 31The FDIC
selectedonly one of those firms as a comparator, and that firm, “Lionel Hendgrssman
extreme outlier 6/7/13 PIl. Mot. JAR at 31 JJJili] “Senior Professional equivalent rate” is
only |l the next lowestate among invitee firms is $85.43, and all of the other firms’ rates
were more than $100. 6/7/13 Pl. Mot. JAR at Bthe FDIC hadselectecany other invitee aa
comparator, instead of Lionel Henderson and “two other firms it did not ddewant enough to
include in its bid invitation .. its GSA Schedule analysis would have plainly showed that
MMC'’s senior professional rate was unrealistic.” 6/7/13 PI. Mot. JAR at 31.

Cohen also objects to the Panetenclusionthat MMC’s strong technicakcores
demonstratedMMC’s understanding of the Solicitation’s pricing requirements. 6/7/13 PI. Mot.
JAR at 33. Thisonclusionis irrational, because “[nJowhere does MMC'’s technical proposal
identify any unique approach that would allow it to hire indiidls meeting the [Solicitation’s]
demanding qualification requirements at rock bottom rates.” 6/7/13 Pl. Mot. JAR afH&3.
FDIC’s reliance on MMC's technical scorégenders superfluous the PGI's requirement for a
separate, pricbased analysis.” 6/7/13 PIl. Mot. JAR at 34.

Finally, Cohen objects to the Panel’s “irrational” assertion that the-pxied nature of
the contract puts the financial risk associated with a low bid on MMC. 6/7/13 RPlIJARtat 34
(citing AR Tab 7 at 3567). Price reabm analysis always involves fixgutice contracts and is
intended to protect thagencyfrom “the risk of degraded performance that may result if an
offeror submits an unrealistically low price in order to win a fipeide procurement, but then
must ‘cutcorners’ to avoid a loss on the contract.” 6/7/13 Pl. Mot. JAR at 35.

2. The Government’s Response.

The Government responds thaDIC’s remandprice realism analysis “should be upheld
because it is consistent with the [Solicitation’s] terms and the FDIC's gnoemt rules and
takes into account information that is relevant to a price realism analysis13 TbV't Mot.
JAR at 13. “Cohen ideifies no law or regulation that the FDIC’s price realism analysis
violated.” 7/1/13 Gov't Mot. JAR at 14. Because neither the PGI nor the Solicitagonilsea
particular methodology for conducting price realism analysis, the FDé@road discretionn
conducting its analysis. 7/1/13 Gov't Mot. JAR at Furthermorethe courtis not at liberty to
introduce price realism analysis requiremerdasin the FDIC’s regulations or in the Solicitation.

* Cohen’s June 6, 2013 Motion For Judgment On The Administrative Record introduces
evidence that is not part of the Administrative Recard] although Cohen says the information
is from the GSA’s Web site there is no citation to the Uniform Resourcadraaddress for the
page on which the data may be found. 6/7/13 Pl. Mot. JAR at 19-20.
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7/1/13 Gov't Mot. JAR at 16 (citingla. Aircraft Indus., Inc. v. United States86 F.3d 1372,
137576 (Fed. Cir. 2009) (“The trial court’s duty was to determine whether the agencygs pric
realism analysis was consistent with the evaluation criteria set forth in the RF#bt. to
introduce new requirements outside the scope of the RFP.”)).

In addition, the FDIC compared MMC'’s labor rates to those of the other offerors and
rationally concluded that MMC'’s rates were realistic, because they “were not the lowesty am
all of the offers received, and weoely slightly lower than the other BAFO offerors’ rates for
most categories.” 7/1/13 Gov't Mot. JAR at 18 (quoting AR Tab 71 at 3566g Panel’s
“jludgment that MMC’s'proposed labor rates were not significantly lower than other offerors’
proposed rat& ... was well within the FDIC’s discretion.” 7/1/13 Gov't Mot. JAR at 19
(quoting AR Tab 71 at 3566). Cohen incorrectly focuses on overall pattee FDIC looked at
the rates for each labor category. 7/1/13 Gov’'t Mot. JAR at 19. For this reaso®cause the
Panelconcludedthat the IGCE rged on different assumptions than the Solicitatibrwas not
irrational for the Panel to determine that a price was significantly belowsi@E, Ibut “in line”
with other offerors’ labor rates. 7/1/13 Gov't Mot. JAR at2ZID As such the Panel’s analysis
of labor rates by category revealed that for each category “the lowest rate bfyeasdther
bidder was generally lower than or only marginally higher than MMC’s.” 7/1/13 Qdwtt
JAR at 20 (citingAR Tab 71 at 3566, 3571

The Panel'schoice of GSA Schedule comparat@also was rationally based on its
determination that Martin & Wall, Lionel Henderson, and MacFadden & Associate$ahar
categories that were as similar as possible” to the &iam’'s. 7/1/13 Gov't Mot. JAR at 2P1
(quoting AR Tab 71 at 3565). MMC'’s rates were not the lowest in five out of the six labor
categoriesput its [JJli] rate was lowestand within [Jililof Martin & Wall's and Lionel
Henderson’s rates. 7/1/13 Gov't Mot. JAR at 21. The Panel, therefore, rationallydszhthat
the GSA Schedule comparison showed that MMC's pricing was realistic. 7/1/13 Gov't Mot
JAR at 21.

Cohen’s arguments that the Panel should have based its labor rate comparisons on
functional specialties as well as labor categorgemisplacedbecausehe Solicitation calls for
the price realism analysit bebased solely on labor categories. 7/1/13 Gov't Mot. JAR at 22
(citing AR Tab 5 at 150 (“Laborates that do not reflect a reasonable compensation for the skill
required in a labor category will lmnsidered unrealistig); 7/16/13 Gov't Reply at 6 (The
[price] will be computed based on the total of the following: (a) the offeror's propoked la
rates for each labor category multiplied by the number of labor hours.” (quotinga®FR5 &t
150 (the Solicitation))) Since he FDIC made it clearthat labor rates applied to experience
levels, not functional specialties, it was rational for the Papédce realism analysis to be based
on experience levels rather than functional specialties. 7/1/13 Gov't Mot. JAR(eiting AR
Tab 10 at 830 (July 30, 2012 Questions and Answers on the Solicitation, stating that “bids should
indicate a single ratéor each experience level). Also, “Cohen previously argued that
comparisons to GSA schedules (which contain rates for general laboorezdegot specific
positions) were a necessary component of any price realism anal§di&l3 Gov't Mot. JAR at
22 (citing Compl.|182-84). But, Cohen distorted the Panel's words whemigstated that the
Panel Report Addendum read that during a “period when the number of bank closings [i]s high,
it [i]s necessary to pay relatively high rates in order to atengoerienced professionals.” 7/1/13

14



Gov't Mot. JAR at 23 (quoting 6/7/13 PI. Mot. JAR at 27). In fact, the Panel Report Addendum
was referring to the high price of the incumbent contract when it said that “ivberutber of
bank closingswas high, it was necessary to pay relatively high rates in order to attract
experienced professionals.” AR 71 at 3565 (emphasis addibdjefore rather than forecasting

a heightened number of bank closings, the Panel was contrasting the conditiorktthhtgker
costs under the incumbent contract with the conditions that led to the possibility ofcloste
under the contract being solicited. 7/1/13 Gov't Mot. JAR at 23. “Without awydetipport,
Cohen assumes that it was the FDIC’s plan to guard againgtiots[2008 financial crisis]
problems by paying crisis labor rates in perpetuity simply because amoisrcould arise.”
7/16/13 Gov't Reply at 4.

Cohen also is mistakerwhen it argues that five of the GSA Schedule’s position
descriptions were not “equivalent” to the Solicitation’s position descriptions. 7/038 [@ot.
JAR at 24. The Panel was acting well within its discretion wheoripared offerotdabor
rates vith labor rates for positions that were “as similar as possible.” 7/1/13 Gov!tJdBt at
24 (quoting AR Tab 71 at 3565). In addition, although Cohen focuses on differences that would
make the comparators’ labor rates lower than those for the contmactieml under the
Solicitation,there areotherdifferences that would make their labor rates higher. 7/1/13 Gov't
Mot. JAR at 26 compareAR Tab 73 at 35889 (showing that Martin & Wall's Senior Manager
job description includedusually aCPA in good stading”), with AR Tab 71 at 3568showing
no suchqualification descriptiorfor a Project Manager under the SolicitatiprgompareAR
Tab 73 at 3588 (showing that Martin & Wall's Senior Consultant job description edqtan
advanced degree in a relatadld and/or a professional licensayjth AR Tab 71 at 3568
(showing no such qualification requirement for a Senior Professional under thea8ofig;t
compareAR Tab 75 at 3614 (showing that Lionel Henderson’s Accountant Il position required
managemenexperience)with AR Tab 71 at 2568 (showing no such qualification requirement
for a Senior Professional under the SolicitaaagmpareAR Tab 74 at 3604 (showing that
MacFadden’s Senior Accountant job description required eight years of expenexmceévalent
combination of education and experiencejth AR Tab 71 at 3568 (showing a Senior
Professional under the Solicitation required only five years of experiefitelas within the
[Panel’'s] discretion to reach the conclusion that all differenoasidered, these GSA schedules
were sufficiently similar to the [Solicitation] categories that they could hetprmthe [Panel’s]
realism analysis.” 7/1/13 Gov't MalAR at 26.

The FDIC also acted rationally when its price realism analysis took sxtoount the
strengths of MMC'’s technical proposal. 7/1/13 Gov't Mot. at Z%ose technical strengths
reflected MMC'’s understanding of what the Solicitation required and therefre relevant to
the price realism inquiry. 7/1/13 Gov't Mot. JAR at 2&i6g PGI8 3.210(c) (If an offeror's
total proposed price either greatly exceeds or falls far short of the Rr@gffece estimate for
the requirement, the offeror's understanding of what is required must be que¥fjonEgen
though the FDIC did notind that MMC'’s price fell “far short” of the IGCE, the review of
MMC'’s understanding of the Solicitation was an appropriate part of price reahstysis.
7/1/13 Gov't Mot. JAR at 29.

In addition, the FDIC acted rationally wheroliservedhat MMC borethe financial risk
of an underpriced proposal. 7/1/13 Gov't Mot. JAR at JAis is an importantonsideration
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underlyingthe Federal Acquisition Regulationsquirement that price realism be analyredll
cases forcostreimbursement contractbut only in exceptional casdsr fixed-price contracts
7/1/13 Gov't Mot. JAR at 32 (citing 48 C.F.BR.15.404-1(d)y see also Ceres Envtl. Servs., Inc.
v. United States97 Fed. Cl.277, 303(2011) (“In a fixedprice procurement, the agency
ordinarily does not consider the ‘realism’ of offerors’ proposed prices becagismsitractor
bears the risk of underpricing its offer.”).

3. The Defendantintervenor’'s Response.

MMC adds thatCohen has failed to demonstrate that the FDIC’s price realism analysis
contined any objective errors. 7/16/13 Int. Reply at 2. “[T]he mere fact that MMKbs rates
are lower than [Cohen’s] or other offerors’ rates does not make them unréal&tié/13 Int.
Reply at 3. Although Cohen argues that “[tjhe FDIC should have recognized that dnfiomee
rapid scalability in highlyspecialized areas was a reason to expect rates that were higher than
companies’ typical rates for general accounting services,” there is no readedeeihat Cohen
or any other offeror proposed rates significantly higher than their typics. raf/16/13 Int.
Reply at 45 (quoting 6/7/13 PI. Mot. JAR at 27). In fact, Cohen’s proposed rates were lower
than the ones it charged on the incumbent contract. 7/16/13 Int. Reply at 5 (citing Pl. Mot. JAR
at 14). Furthermore, the Solicitation belies Cohen’s assertion that the Solicitaisofor “a
disaster preparedness contract.” 7/16/13 Int. Reply at 5 (quoting 7/9/13 PIl. Resptiag AR
Tab 1 at 6 (FDIC Memorandum, forecasting bank receiverships to increase from 480 in 2012 t
487 in 2018, with a peak of 491 in 2016)).

The Panel's conclusion that MMC'’s pricing was both “significantly lower than the
IGCE” and “generally in line with the other offers in the competitive ranges mot irrational,
because the comparison to the IGCE was based on total price, while the comparisatherthe
offers in the competitive range was based on “proposed base year labor raték3’Irit/ Mot.
JAR at 14 (citing AR Tab 71 at 357, 3571). Furthermore, tislight differences” Cohen
notes between the GSA Schedule comparators and the Solicitation labor ieatég not
material in the context of the [Panel’s] express recognition that the sampjeraset used for
comparison purposes were ‘as similar as possible’ to the Solicitation’s dabegories|.]”
7/1/13 Int. Mot. JAR at 16Also, the Solicitation clearly stated the FDIC’s intent to evaluate the
realism of offerors’ labor rates based on labor categories, not functi@aa, @nd Cohen was
obligated to file any protest of that choice before it submitted its proposal. Tiil/Mot. JAR
at 18 (citingBlue & Gold Fleet, L.P. v. United Stafe$92 F.3d 1308, 1315 (Fed. Cir. 2007)
(“[A] party who has the opportunity to object to the terms of avegnment solicitation
containing a patent error and fails to do so prior to the close of the bidding process itgaive
ability to raise the same objection afterwards §1&91(b) action in the [United States] Court of
Federal Claims.”)).

MMC hasmore than twenty years of experience, including direct experience with the
FDIC, thatevidence that MMC “knows the market and what it takes to staff contractdigke t
ong so there was no risk to the FDIC from awarding a contract to MMC gaf]rth-fixed rates
that MMC proposed[.]” 7/16/13 Int. Reply at 8 (citing AR Tab 71 (Panel Report noting BIMC’
experience)). Also, because a “realistic price is one that refledtsaa understanding of the
requirement and is consistent with the offeror’s technical proposal” (PGl 3.2))(the Panel

16



acted rationally when itoncludedhat the strength of MMC'’s technical proposaldencedhat
the cost savingthat MMC offered he FDICwould not impairsatisfactory performance of the
contract. 7/1/13 Int. Mot. JAR at 21.

4. The Court’'s Resolution.

MMC offered the FDIC 4§} cost savings over Cohen’s offer, the next lowest priced
BAFO among the four offerors within the competitirange. AR Tab 71 at 3567. A low price,
however, is not necessarily an unrealistic o8®ePGIl 8§ 3.210(c)(2)stating that even a very
low price only requires thEDIC to “question[]” an “offeror’s understanding of what is required”
but not necessdyireject the offer)see also CTA Inc. v. United Staté4 Fed.Cl. 684, 69394
(1999) (determining that a proposed labor rate that wastlifge percentower than the
incumbent contract rate was not unrealistit) this case, thEDIC took a bekand-suspenders
approach to its price realism analysis on remand: first, it determined that MMEaswas not
low enough to trigger skepticism about the price’s realism; and second, linohete that
MMC'’s offer provided sufficient evidence that MMC understood what the Solicitadiquined.
AR Tab 71 at 3566-67.

As the court noted in its March 27, 2013 Memorandum Opinion And OtHer,
proposals’ prices were based on different assumptions than the IGCE, agaihdhepiwere to
be compared.Cohen 110 Fed. Cl. at 288 n.8 (explaining the many differences between the
assumptions under which the IGCE was calculated and the requirements for propdsakhe
Solicitation) The Panel thus acte@asonably when itleterminedthat its comparison othe
proposals’ prices with the IGCHid not support a conclusion that any of the prices were
unrealistic AR Tab 71 at 3565ee alsdPGl § 3.210(c)(2)requiring that the FDIC make the
comparison).

Nonetheless, the FDIC’s regulations state that an offeror's understandinige of t
Solicitation’s requirements “must be questioned” if that “offeror’s tptabosed price... falls
far short of the Program Office estimate.” F853.210(c)(2). Assumingirguendo that Cohen
is correct in arguing thaiMC’s $11.5 million pricefell “far short” of the $16.9 milliodGCE,
the FDIC was obligated to investigate further, and it did. As required b§ F&julations, the
Panel investigated “the appropriateness .of [p]Jroposed labor rates.” PGI 8§ 3.210(c)(2AR
Tab 71 at 356 1. In addition, the Panel reviewed both the written and oral aspddtslGfs
proposal and found evidence that MMC did, in fact, understand the Solicitation’s requirements
AR Tab 71 at 356®7 (describing the Panel's “close review dNIC's] strengths and
weaknesses” leading to a determination that “MMC was prepared to meet the c®ntract’
requirements in a professional manner”). Cohen’s challenges to the Panékslohegy fail,
because the Solicitation and the FDIC regulations davé>ainel broad discretion in conducting
price realism analysis, and the court applies a highly deferential standaxdesy in bid protest
cases. See Weeks Marin&75 F.3d at 13689 (“We have stated that procurement decisions
invoke . . .highly defeential rationabasis review. . ”); Ala. Aircraft Indus, 586 F.3dat 1375-
76 (reversing the trial court’s upholding of a bid protest where the agency compliechavith t
requirements of the solicitation and regulatjoria short, the FDIC met its obkdgions undethe
Solicitation andPGI § 3.210(c)(2).
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For these reasons, the court has determinedthieafDIC, on remand, performed a
rational price realism evaluation consistent with the Solicitation’s requirementh@RBIC’'s
procedures.
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V. CONCLUSION.

For these reasons, the Government's July 1, 2013 Motion For Judgment On The
Administrative Record is granted; MMC’s July 1, 2013 Motion For Judgment On The
Administrative Record is granted; Cohen’s June 7, 2013 Motion For Judgment On The
Administrative Record is deniednd the March 27, 2013 preliminary injunction is dissolved.
The Clerk is instructed to enter judgment for the Government and MMC.

ITIS SO ORDERED.
s/ Susan G. Braden
SUSAN G. BRADEN
Judge
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