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Central Contractor Registration, 48
C.F.R. 8§ 52.204-7(a) (2013) (changing the
name of the CCR to the “System for
Award Management”);

Pre Award Bid Protest Jurisdiction (28
U.S.C. 8§ 1491(b)(1));

ServiceDisabled Veterat©Owned Small
Business SeAside
(15U.S.C. 8644(g)(1)(A)(ii));

Standing;

Federal Acquisition Regulations,
1.102(b)(3) (The Federal Acquisition

System will . . . [c]onduct business
NEIE, Inc., with integrity, fairness, and
o openness.”);
Plaintiff, 1.1022(c)(3) (fair and impartial treatment
y of contractors);

1.602-2(b) (“impatrtial, fair, and equitable
treatment” of contractors by
contracting officers);

3.101-1 (standards of conduct for
government personnel);

15.305 (evaluation of proposals);

16.504 (indefinite quantity contract);

19.1405 (SDVOSB set-aside procedures);

52.219-1 (voluntary certificatiois

13 C.F.R. 8§ 125.15(e)(1) (SDVOSB status
determined at the time of an initial offer);

48 C.F.R. § 4.1201 (2012 and 2013)
(representations and certifications);

48 C.F.R. § 52.204-13(b) (contractors
responsibility for the accuracy of
information in the Ceinal Contractor
Registration).

THE UNITED STATES,

Defendant.
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" On November 26, 2013, the court forwarded a sealed copy of this Memorandum
Opinion and Order to the parties to delete from the public version any confidentiat and/o
privileged information, and note any citation or editorial errors requiring c@mre No
redactions were requested
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William E. Hughes, I, Whyte Hirschboeck Dudek S.C., Milwaukee, Wisconsin, Counsel for
Plaintiff.

Jessica R. Toplin United States Department of Justice, Civil Division, Washington, D.C.,
Counsel for the Government.

MEMORANDUM OPINION AND ORDER
BRADEN, Judge

This bid protest concerns allegations madeabservicedisabled veteranwned small
businessthat the United States Environmental Protection Agenagted arbitrarily and
capriciously and in bad faith wheahe agencydetermined the bidder to be nogsponsible,
proposed the bidder for debarment, and then declined to award the contract to any bidder.

To facilitate review of this Memorandum Opinion and Order, the court includes the
following outline:

l. RELEVANT FACTS.
A. The Solicitation.

B. The Evaluation Of ServiceDisabled VeteranOwned Small Business
Proposals, Initial Contract Award, And Subsequent Protests.

C. The Selection Process Resumed.
D. The Contracting Officer Issued A Determination Of NonResponsibility.
E. The Contracting Officer Initiated A Proposed Debarment.

F. The Effect Of The Proposed Debarment On Plaintiff's Effort To Obtain A
Certificate Of Competency.

G. The Agency’s Decision To Terminate Plaintiff’'s Proposed Debarment But
Not To Award The ServiceDisabled VeteranOwned Small Business
Contract.

Il. PROCEDURAL HISTORY.

I, DISCUSSION.
A. Jurisdiction.
B. Standing.



C. Applicable Standards Of Review.

D. Whether The Contracting Officer's Determination Of Non-Responsibility
Was Unlawful.

1. The Plaintiff's Argument.
2. The Government’'s Response.
3. The Court’'s Resolution.

IV.  CONCLUSION.

RELEVANT FACT St
A. The Solicitation.

On April 15, 2009, the Unite®tates Environmental Protection Agency (“EPA”) issued
Solicitation No. PRR2-08-10085 (the “Solicitation”)for proposalsto provideemergency and
rapid response services (“ERRS”), includitigst responsive environmental cleanup services for
hazardous subsnces/wastes/contaminants/materials and petroleum products/oil for the EPA
Region 2 in the states of New York and New Jefse&R Tab 1 at 15qQPeaformance Work
Statement The Solicitationstatedthat theEPA intendedto awardthree“Fixed-Rate, Indefite
Delivery/Indefinite Quantity’contracts’ AR Tab 1 at 121. In additionhé Solicitation stated
that the award would be made onanpetitivebasis, pursuant tosmall business seiside. AR
Tab 1 at 121. The Solicitationalso identified only the “ProgramManager” and “Respae
Managers” as key personnel. ARab 1at 144-45. The third contract, howeveryvas to be
“awardedbased on competition restricted to seruitgabled veteranwned small businesses
(the “SDVOSB Contraétor the “SDVOSB seaside).® AR Tab 1 at 121. Th8olicitation

! The relevant facts discussed herein were derived from the June 11, 2013 Second
Amended Administrative RecordR 1-3209.

2 According to FAR 16.504, “[a]n indefinitquantity contract provides for an indefinite
guantity, within stated limits, of supplies or services during a fixed period48
C.F.R. 8 16.504(a)These contracts are used “when the Government cannot predetezbone
a specified minimmm, the precise quantities of suppliesservices that the Government will
require during the contract periodld. § 16.504(b).

% The Small Business Act, Pub. L. No.-BS6, 72 Stat. 384 (1958), requires that the
President establish a Governmentle goal for participation by SDVOSBs at three percent of
the total value of all prime contract and subcontract awards each yesge 15
U.S.C. 8644(g)(1)(A)(ii).



expressly “reserve[dhe [EPA’s] right to award only one edracf]” (AR Tab 1 at 14}, and to
“reject any or all proposals if such action is in the Government’s intere®.Tab 1 at 119.

B. The Evaluation Of ServiceDisabled VeteranOwned Small Business
Proposals,Initial Contract Award, And SubsequentProtests

On May 19, 2009, NEIE, Inc. (“NEIE” or “Plaintiff submitteda timely proposal in
responsdo the Solicitation for the SDVOSBContract AR Tab 3 at 271; AR Tab 4. NEIE
represented that it wda full service hazardous waste management company operating in the
Northeast and MidAtlantic Regions”of the United Stategproviding “premier ERRS service”
within EPA Region 2 AR Tab 3at 276. At that time, James Coleson, a seriltgabled
veteran, owned 100% of NEIE. Am. Compl. 1 NEIE identified James Coleson as a
“Responsible Corporate Officer” and that his son, Chris Coleson, worked in Resource
Management. AR Tab 3 at 280.

In response to thedlcitation, the EPA received nine proposdisur of which were also
candidates fothe SDVOSBContract AR Tab 13 at 12540n September 29, 2008 EIE was
advisedthatits proposal wa# the competitive range for the SDVO&Bntract AR Tab 43at
1555.

On April 30, 2010, the EPAwarded two contract®neto Environmental Restoration,
LLC; the other toKemron Environmental Services, Inc. AR Tab 13 at 3Z87(Source
Selection DocumentAR Tab 17 at 1305The EPA initially awarded th&DVOSB Contractto
EarthGare Solutions, Inc. EarthGare”). AR Tab 17see alscAR Tab 13 at 12968 (Source
Selection Document).

On May 6, 2010,NEIE filed a protest with th&ontracting Officer(*CQO") and the
United States Small Business Administration (“SBA”) challenging Eartreel@medstatus as
a small business. AR Tab 20. On the same date, HIStHiled a protestwith the CO and the
SBA challenging Earthcare'slaimed status as®DVOSB AR Tab 21. On May 25, 201€he
SBA determined thaEarthGare met the SDVOSB eligibility standards ofthe date of the
Solicitation AR Tab 24 at 14448 May 25, 2010eligibility letter). On October 29, 2010,
howeverthe SBA’s Office of Government Contracting, AreaissuedSize Determination Nos
2-201077 & 79, finding Earth@re to be “other thaa small businessand ineligible for award
of the April 30, 2010 SDVEB Contract AR Tab 27 at 14700n January 12, 2011hé¢ SBA
Office of Hearings and Appeals affirmed this determination. AR Tab 34 at $548Appeal of
EarthCare Solutions, IncSBA No. S1Z-5183 (2011)).

During the period ofJanuary2011to March 2011 NEIE contactedhe CO to ascertain
the status othe April 30, 2010 SDV@GB Contract AR Tab 35 at 15161(1941) (requesting
update on the “next step by EPA”); AR Tab 37 at 1512G/11) (requesting informatign
because NEIE was “contemplating closing [their] satellite office”); AR Tab 38 at 1519afJ.
28, 2011) (voicing concern that EPA magt award the contract) EPA responded that it was
still in the process of making a decision and would provide an update when information became
available. AR Tab 37 at 15181(26/1] (statingthat EPA “should have an update.by the end
of this week”); AR Tab 4@2/8/11) (“[T]here is no update on the contract at this time.”).



On March 2, 2011NEIE filed an agency level protestith the EPAto ascertairthe
status of thesDVOSB Contract AR Tab 42(expressindNEIE’s concerns aboutports thathe
EPA planned to “cancel the SDVO solicitation [andjsgue the procurement”). On March 11,
2011, NEIEalso filed a protest with the United States Government Accountability Office
(“GAO”). AR Tab 43. OnMarch 22, 2011the GAO dismissed NEIE’s protest as “speculative
and premature.” AR Tab 46At 1685.3 see alsoAR Tab 47 at 1686, 1688In April 2011,
NEIE continued toinquire aboutthe status of the SDVOSBontract AR Tab 4854 (4/4—
4/7/13 enails from Chris Colesoto the CQ. On April 6, 2011, the CO responded that “there is
no update . .at this time.” AR Tab 52see alscAR Tab 55 at 17014/12/11email from EPA
Contract Specialist to Chris Coleson) (“[T]here is no updatat this time.”). Anotherround of
emails from NEIE to the EPAieldedno more information. AR Tab 54/20/11 enail from
Chris Coleson tahe COand EPA Contract SpecialistAR Tab 58 4/22/11 enail from Chris
Coleson tothe CO explaining that without a resolution, NEIE would soon need to layoff
employees); AR Tab 59 at 1714/Z2/11 enail fromthe COto Chris Coleson) (“[T]here is no
update . . at this time.”). On April 12, 2011 NEIE askedUnited States Congressman Bobby
Scott to inquireaboutthe status of the SDVOSBolicitation AR Tab 56 at 1767.0. On May
16, 2011, EPA respondéd Congressmaicottthat EPA “expect[ed to have a decision on [the
SDVOSBContract]within the next two months.” AR Tab 60 at 1717.

On June 10, 2011, James Coledmd and ownership of NEl&astransferred to his son,
Chris Colson AR Tab 123 at 2004; AR Tab 149.A at 2192.1Bhereafter Chris Coleson
askedthe EPAagain abouthe statusof the SDVOSB Contract AR Tals 61, 62, 64(6/23/11,
6/27/11, 7/6/1Jemails from Chris Coleson tthe COandEPA Contract Specialist Again, the
EPAadvised NEIE that “there is no change in the status of the subject procurethentiate.”
AR Tab 63 (7/29/11reail fromthe COto Chris Coleson

C. The Selection Process Resumed.

On July 22, 2011, the CO notified the thmmpetitive rangefferors forthe SDVOSB
Contract, i.e, NEIE, Guardian Environmental Services (“Guardian”), and LAJ&mron
Environmental Response Services (“LAKEemron”), that the EPA wasproceeding with an
award of the SDVOSBContract AR Tab 68 at 1727efnail to NEIE);see alscAR Tabs 6667
(emails toLATA-Kemron and Guardign On July 27, 2011, the CO contacteatleofferor to
confirm their interest in extending the final proposal revision acceptance pé&io88 days
from August 10, 2011. AR Tabs 48, 77-79; see alsoAR Tabs 8284 (clarifying hat,
because the proposals expired in June 2010, the offerers being askedo extend the
acceptance period)All offerorsagreed to thigxtension AR Tab 85 (LATAKemron); AR Tab
88 (Guardian); AR Tab 90 at 1809 (NEIE).

On August 9, 2011however,NEIE filed asecondGAO protest,arguing that the EPA
intentionally withheldthe factthatthe prior proposalsexpiredas of June 2018nd contending
that ths action wasarbitrary and capricious and amounted to afat#o cancellation.” AR Tab
89 at 1774. NEIE also alleged other improper procurement procdtantesccurred AR Tab
89 at 177682. On August18, 2011 the EPA filed a motion for summary dismissal. AR Tab
95. On August 24, 201the GAO dismissed NEIE’s protest ‘aspeculative and preaturg”
becauseghe EPAinformed the GSAthat NEIE still had the “opportunity to compete for the
SDVOSB award. AR Tab 99 at 184. Thereafter,at the request of the C@ach offeror



submittedfinal proposal revisions. AR Tab 109 (LATKRemron); AR Tab 107 (Guardian); AR
Tabs 111-12 (NEIE).

On January 18, 2012he CO “recommended that a fixed rate, performance based,
indefinite delivery, indefinite quantity contract for a two year base periody@éaoaward term,
and a one year award term totaling $118,825,579.21 be awarded to NEIE, Inc.” AR Tab 118 at
1980. The EPAapproved tk awardstaing that“NEIE, its President, James Coleson [and] Vice
President of Operations Christopher Colesorare not debarred, ineligible or suspentiedR
Tab 118 at 1979.

On January 19, 2012, EPA notified all offerorgted EPA’s decision AR Tabs 120-22.

In turn, Guardianfiled a proteswith the COchallenging NEIE's SDV@B status AR
Tab 123. Guardiaalleged that NEIE was ineligible for ti&®VOSBContract, because:

1. James Coleson died on June 10, 2011. AR Tab 154 at 2354.

2. NEIE’s January 12, 201€entral Contractor Registratid(fCCR”) entry lists the
Primary Point of Contact as Chris Coleson and the Alternate as JamesrCole
AR Tab 123 at 1989.

3. NEIE’s January 12, 2015BA Profile lists James Coleson as President and
Christopher Coleson as Business Development Manager. AR Tab 123 at 1989.

4. "NEIE does not have aurrent,valid Online Representation and Certification
[Application]® (“ORCA”) record.” AR Tab 123 at 1989.

5. “The Dun[&] Bradstreet filing for NEIE states that Chris Coleson is the President
of NEIE[.]” AR Tab 123 at 1989.

6. NEIE does not have an entry in the Department of Veterans Affairs Vendor
Information Pages database. AR Tab 123 at 1990.

7. NEIE Medical Waste Services, LLC(*‘NEIE Medical Waste”) a “sister
company” of NEIE, completed an ORCA filing on June 20, 2011 that listed the
deceased Coleson as the certifier. AR Tab 123 at 1990.

On January 23, 2012, the CO forwarded Guardian’s protest to the SBA. AR Tab 127.

* The CCR is a governmenbntrolled database containing contractor informatiGee
48 C.F.R.8 52.2047(a) (Dec. 20, 2012})ee also id§ 52.2047(a) (2013) (changing the name of
the CCR to the “System for Award Management”). Contractors are “responsiblinef
accuracy and completeness of the datd.”§8 52.204-13(b) (2013).

®> Government contractors are required to file “annual representations anitatétis”
in the ORCA database. See 48 C.F.R84.1201 (2012);see also id.§4.1201 (2013)
(incorporating ORCA into the “System for Award Management”).



On February 6, 2012, NEIE responded to Guardian’s protest. AR Tab 149A at-2192.3
2192.16 NEIE explained thatalthough James Coleson died on June 10, 2011, “NEIE
remain[ed]eligible for awardbecause the date for the determination of an entity’s eligibility as
an [SDVOSB] is the date of the submission of proposals.” AR Tab 149A at 229234.
NEIE also respondethat Guardian’s allegations concerning various database updates were “the
reault of [regulatory]changegthat occurred afterfhe death of James Coleson . . . [and because]
his Will [was] currently in probate . .. ownership of NEIE . . ha[d] not been finally resolved.”

AR Tab 149A at 2192.4see alsOAR Tab 149A at 2192.11statingthatinclusion in the VA’s
vendor database was noBalicitationrequirement, and that tiePA reliedon “selfcertification
pursuant to FAR 52.219.”°); AR Tab 149A at 2192.11 (explaining that “[p]rior to Probate of
[James Coleson’s] Will and resolution of ownership issues, NEIE cannot updatsNEI
ownership information.”); AR Tab 149A at 2192.11 (“[NEIE’'s CCR listing was updated to
identify Chris Coleson as the primary contact due to the death of his father. Updaknga3

a necessity becagsegistration is removed if not updated.li. addition NEIE statedthat it had

no control over th®uN & BRADSTREETINnformation, which is an independently researched and
managed informational database. AR Tab 149A at 2192.11.

On April 30, 2012, the SBA concluded that, because NEIE qualified as an SDVOSB
under tk71e Solicitation at the time of NEIE’s offBlfzIE was eligible for the award. AR Tab 138
at 2126.

On May 2, 2012, NEIE&gain askedhe COabout the “next steps in the award process

AR Tab 139. In response, the C@dvisedNEIE that the CO needed toconsider “other
allegations regarding NEIE’s responsibility in Guardian’s protest of Jai@ar2012 . . prior to
making an award.” AR Tab 141 at 2148. series of emails from NEIE to the ERdéllowed.
AR Tab 140 at 213432 (5/3/12 enail from Chris Colesoraskingthe COwhy NEIE was not
affordedan opportunity to respond to “other allegations”); AR Tab 144 at 235112 emall
from NEIE to the CQ (reiterating that“the SBA . . . addresged] all of Guardian’s
allegations/protest items in .the final determination”).

On May 10,2012,the SBA sent an email to NEIE and the E&arifying thatthe SBA’s
SDVOSB status determination did not consider responsibility matspescificallyNEIE’s use of

® FAR 52.219-1 provides:

[Alny person who misrepresents a firm’s status as a business concern that is . . .
servicedisabled veteraowned small . . . shall—
0] Be puwnished by imposition of fine, imprisonment, or both;
(i) Be subject to administrative remedies, including suspension and
debarment[.]

48 C.F.R. § 52.219¢tl)(2).

713 C.F.R§125.15(e)(1) provides: qualification for SDVOSB status is determined at
thetime of an initial offer



James Coleson’s name in filings after his deathR Tab 148 at 2188 (email from SBA
Procurement Analysb the CO).

On May 11, 2012, NEIE asked if the Cf@ceivedthe information that NEIE provided to
SBA.. . .as part of our response to the Guardian protest” and offered to fahvaaidformation
if necessary. AR Tab 148/11/12email from Chris Coleson to the CO). NEIE tHerwarded
NEIE’s February 6, 2012 response to Guardian’s SBA praidgbie CO explaining thalNEIE’s
failure to upmlate various databaselsvas] the result of changes taking place since the death of
James Coleson and the fact that his |Wis] currently in probate.” AR Tab 149A at 2192.1
(5/14/12email from Chris Coleson to the COJherein NEIE included a March 14, 2012 email,
regarding a different solicitatioralso explaining that NEIE Medical Wastavas a distinct,
independent company from NEIE. AR Tab 149A at 2192.17. In addition, NEIE included
February 22, 2012 emaib the United Statedlavy regarding a different matter, stating that
NEIE was no longer a SDVOSB, but was a small business. AR Tab 149A at 2192.19.

On May 21, 2012, Guardian filed an agetheyel protest with the CO alleging that
“NEIE is not an affirmatively responsible skhbusiness contractor.” AR Tab 152.1 at 2227.
Guardian’s protest reiterated, almost verbatim,pitier SBA protest. CompareAR Tab 123 at
1988-90 (describing how NEIE Igbfailed to update various databases to refteet death of
James Colesonwith AR Tab 152.1 at 22229 (same). Guardian's new protest, however,
addedtwo factual allegations Frst, NEIE “laid-off many of its employees earlier this y8ar
AR Tab 152.1 at 2229 Second,Guardian attached local magazinearticle® AR Tab 152.2 at
2330. Guardian cited this article as evidence tR&IE no longer had the personrtel perform
the contracAR Tab 152.1 at 2230), and “does not have a satisfactory record of integrity or
business ethics to qualify as a responsible contractor.” AR Tab 152.1 at 2231.

On May 23, 2012, NEIE notified the CO that it was “in the processf again updating
NEIE, Inc.’s CCR and ORCA.” AR Tab 153.

D. The Contracting Officer Issued ADetermination Of Non-Responsibility.

On May 25, 2012, the CO issuadetermmation of NonResponsibility and Referrab
the [SBA] for a Certificate of Competend§Determination of NorResponsibility”) because of
“serious concerns regarding the integrity and business ethics of NEIE, AR Tab 154 at
2347, 2348-65AR Tabs 18.1-154.12 (exhibits to the Determination Mbn-Responsibility.
In making this determination, the CO primarily relied on the following allegatioiggnally
raised in the prior Guardian protests.

1. James Coleson died on June 10, 2011. AR Tab 154 at 2354.

8 The focus of the article explored how Chris Coleson’s extreme dieting and weight
fluctuations related to his father’'s death. AR Tab 159 at-Z825 In the article, Chris Coleson
also stated that he was forced to layoff longtiemployees while waiting for an EPA contract
renewal, remarking: “Look, my laslitch effort with you guys here is just to let you know that
I’'m not going to eat until you award this contract. I'm not going to eat until mycy®es can
eat.” AR Tab 15&t 2626.



2. NEIE failed to advise the CO ofthe death of James Coleson emalil
correspondencdrom July 22, 2011 through January 19, 2042d in the
September 29, 2011 Final Proposal Revision. AR Tab 154 at 2354-55.

3. NEIE continued to use James Coleson’s enddress in the “cc” field after his
death. AR Tab 154 at 2355.

4. When NEIE updated th€CR and SBA profiles after James Coleson’s death,
NEIE did not change the identification of James Coleson as the President of
NEIE. AR Tab 154 at 2355NEIE MedicalWaste(“owned by James Coleson”),
however, updated its CCR entry on February 16, 2012. Bed#tiée Medical
Wastedid update its CCR entry, th@O discounted Chris Coleson’s explanation
that the information could not be updated prior to resolution ofatier’s will.

AR Tab 154 at 235%‘If NEIE, Inc’s CCR record could not be changed because
James Coleson’s will is in probate, it would stand to reason that NEIE Medical
Waste Services, LLC’s CCR record could not be changed eithdn”addition,

the January 19, 201DuN & BRADSTREETreport no longer ligd James Coleson

as part of NEIE. AR Tab 154t 2355 AR Tab 154at 2355 Patricia Sumner,

an employee of NEIE, stated in May 3, 2012 phone conversation that
“someone’ told them to leave the certifications as is for NEIE, Inc. Isecatl

two ongoing procurements, including the [Solicitation].” AR Tab 462355.

5. “It appears that NEIE even attempted to ‘transfer’ ownership of NEIR& to
different veteran when Christoph€oleson indicated in a July 6, 2011 email to
the Contracting Officer that Jeremy Feldbusakas an owner at NEIE.” AR Tab
154 at 2355.

6. “Christopher Coleson. .intentionally and knowingly falsified a certification in
ORCATfor NEIE Medical Waste Services, LLC when he updatedéngfications
on June 20, 2011,” because the certificatiwase submitted the name of James
A. Coleson, whas deceased. AR Tab 154 at 2355.

In addition, the CO advised the SBA that “[iln order to secure the possibility of a
lucrative Government coract setaside for a serviedisabled veteranwned small business,
NEIE, Inc. knowingly and intentionally misled the Government by failing tosed&iPA. . .that
James Coleson had died.” AR Tab 154 at 2356.

On May 29, 2012, Chris Coleson agaisked the C@boutthe status of th&DVOSB
Contract AR Tab 155 at 2590The CO responded that “NEIE will be notified when there is a
change to this status.” AR Tab 155 at 258h May 31,2012,the CO forwarded a copy tie
May 25, 2012Determinatimn of Non-Responsibility to the SBA, recommending thia¢ SBA
“decline to issue a [Certificate of Competenty]NEIE” AR Tab 156 at 2592. The CO also
statedthat thisinformationwas providedo the EPA’s Office of the Inspector General atick

® Mr. Feldbusch is a blind veteran and spokesperson for the Wounded Warrior Project, a
nonprofit group to aid injured veterans. AR Tab 159 at 2626.



EPA’s Suspension and Debarment Division (“SDD”). AR Tab 156 at 2592. On June 4, 2012,
the COadvised the SBA that “[the prospective contractor [NEIE] is non-resporwibfdor the
reasons referred.”/AR Tab 157 at 2602emphasis addegd$ee alscAR Tab 157 at 2602‘No
impediment to award existether than the decision on responsibility matteréemphasis
added).

On June 5, 2012, the C&&ntan email tathe SDD’s counseltogether withcopy of the
Determination of NofResponsibilityand magazine profile of Chris Colesorferenced as an
exhibit to Guardian’s protest, with the commeétitl allow you to draw your own conclusioris
AR Tab 159 at 2615.

On June 7, 2012, the SBiformed Chris Colesonfor the first time aboutthe
Determinationof Non-Resposibility. AR Tab 191 at 2854; Am. Compl $4-36.

On June 12, 2012, NEIgent an email ta local radio reportezomplaining aboutinfair
treatment by the EP®vith regard tathe VOSB Contract AR Tab 161 at 263B3. Therein
NEIE describedhat NEIE Medical Wastevas anindependent companihe database entries at
issue eithewereautomatic or controlled by third partjemnd it was common knowledge at EPA
that James Coleson died. AR Tab 161 at 26BRe reportethenforwarded NEIE’'s June 12,
2012emalil tothe EPA requesting a response. AR Tab 161 at 2631. On June 13, 2012, the CO
forwardedNEIE’s June 12, 2012 email to the SDD’s counsel, aski@an we use this to
reenforce our case?” AR Tab 161 at 2631.

On June 19, 2012, NElBppliedfor a Cetificate of Competency*COC”) from the
SBA.'® AR Tab 191 at 2863-74.

NEIE’s June 19, 2013applicationstatecthat:

1. “[James Coleso’sune 2011 deathad no bearing on the completed evaluations
[of NEIE’s proposal]” nor did it impact “NEIE’s ability to perform the caut.”
AR Tab 191 at 2867.

2. “Following James Coleson’s death, NEIE kept himal account active in order
to maintain a complete recoaf all EPA correspondence. .Neither business
ethics nor common sense required NEIE to delete nisik account after his
death.. . . NEIE’s decision to ‘cc’ James Coleson is.standard practice. . , and
was not in any way designed to deceive Contracting Officer.”AR Tab 191 at
2867.

19 FAR 19.6022(a) allows a small business to apply for a COC from the SBA after a
contracting officer issues a noasponsibility determinationSee48 U.S.C. § 19.602{a). If the
SBA then issues a COC to the applicant, the contracting officer must awardntinect to the
applicant. See id.§ 19.6024(b). The contracting officer, however, magverse the non
responsibility determination and award the contract to the applicant upon receipt of new
information concerning the applicant’s responsibiliBee id§ 19.6024(a).
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3. The 2011 requested proposal revision inquired ab&NEIE’'s technical and
financial ability to perform the contract and “NEIE was not required to disclose
information [such as James Coleson’s death] that was neither requested nor
pertinent to the subject procurement.” AR Tab 191 at 2868.

4. The death of James Coleson was common knowledge and Chris Coleson “did
reach out to numerous persons in EPA Region 2 who had a relationship with his
father to inform them of his death.” AR Tab 191 at 2869.

5. NEIE Medical Wastes a separate corporatentity from NEIE with different
ownership and management. AR Tab 191 at 28é& alsoAR 191 at 2871
(“Chris Coleson is not an owner of NEIE Medical Waste Services, LUC[.]”

6. NEIE listed James Coleson as the “alternate” point of contabtidanuary 12,
2012 CCR profile “to ensure that any contracting officers, businesses or
individuals that attempted to contact James Coleson (but were unaware of his
death)[w]ould reach Chris Coleson instead.” AR Tab 191 at 2872.

7. NEIE did nototherwiseupdate theéSBA databaseor change the CCR database.
AR Tab 191 at 2872.

8. TheJanuary 19, 201PuN & BRADSTREETreport regardingNEIE’'s ownership
wasinaccurate andNEIE is not responsibléor DUN & BRADSTREETS incorrect
reporting” becauséhat firm operatesin independent, thirgarty database. AR
Tab 191 at 2872-73.

E. The Contracting Officer Initiated A Proposed Debarment.

On June 25, 2012, SD®counselsent anemail to the COattaching a July 25, 2012
Action Referral Memorandumecommendinghe debarment of NEIE. AR Tab 165.In a
footnote, the CO acknowledgedreceiving “unsubstantiated information through an-b#nd
remark from one of NEIE’'s competitors, prior to the-preard notice being issued in January,
2012, thatMr. James Coleson had died.” AR Tab 165 at 2645 n.2. On June 29, 2012, the CO
advisedSBA's counsetkhat the CO needdd “clarify a few paragraphsif the Determination of
Non-Responsibility. AR Tab 166 at 2713.

On July 5, 2012, the CO requested, via email, thatSBA “withhold the decision on
[NEIE’s] Certificate of Competency untiltHe SBA] is in receipt ofthe [CO’s] revised
Determinatiori’ AR Tab 166 at 2713.

On July 13, 2012, the CO advised the SBA thatpgheposedevised Determination of
Non-Responsibility “is still under review within the ERAut would be completed in the next

1|t appears that theD®’s counseprovided the CO with an advance copy of the Action
Referral Memorandum, but held it for some reason for another month.
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week. AR Tab 167 at 2715.The CO made only two revisions to the Determination of-Non
Responsibility:

1. The sentence, “It was from Guardian’s protest that EPA learned that James
Coleson had in fact died on June 10, 2011” was moved one paragraph down, from
Part1.C.1 on page 4 to Part I.C.2 on page @ompareAR Tab 154 at2351
(original), with AR Tab 171 at 2753 (revised).

2. The sentence “Christopher Coleson, through his own admission, intentionally and
knowingly falsified a certification in ORCA for NEIE Medic#Vaste Services,
LLC ....” was changed to read: “Christopher Coleson, through his role of
executor of James A. Coleson’s estate and a company officer and authorized
representative of NEIE Medical Waste Services, Inc., intentionally andikgigw
falsified a certification in ORCA for NEIE Medical Waste Services, LLC.”
CompareAR Tab 154 at 2355 (originalith AR Tab 171 at 2757 (revisedf).

On July 24, 2012, the CO signed the revised Determination ofRémponsibilitythat
made only two revisions to the prior May 25, 2@&ermination AR Tab 169 at 2734. This
occurred one day before the pdsited Action Referral Memorandum seeking debarment of
NEIE. AR Tab 165 at 2641.

The CQ however, did not forward the revised July 24, 2012 Determination of
Responsibility to the SBA until August 6, 2012, citing an “oversight.” AR Tab 170 at 2735.

F. The Effect Of The Proposed DebarmentOn Plaintiff's Effort To Obtain A
Certificate Of Competency.

On August 2, 2012Z-PAissuedNotices of Proposed DebarmeaatNEIE, Chris Coleson,
andNEIE Medical Waste AR Tab 184.

The Administrative Recordhowever, evidences that neither company received the
notices of debarmerand provides no document explaining why these notices were sent to the
wrong addres$® AR Tab 175 at 277@mailfrom Dean Hohmar\EIE Medical Wastéo Chris
Coleson askingvhy EPA listed NEIE Medical Wast®erviceson an Excluded Parties List and

12The CO's revisions were so minor that the SBA requested clarification. AR Tal 171 a
2746. The CO responded:

| highlighted the two places w[h]ere language was clarifiegdge 4 moved [the]
reference to Guardian informing the EPA of James Coleson’s death to the second
paragraph. Page 8 added the highlighted wording.

AR Tab 171 at 2746.

3 The EPA sent NEIE and Chris Coleson a Notice of Proposed Debarment to an address
in Massachusettansteadof one ofthe Virginia addresses listed in NEIE's CGRd SBA
profiles. CompareAR Tab 184 at 2801lyith AR Tab 152.2 at 2237, 2242.
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whetherChris Coleson was “misrepresenting [him]self as an owner of NEIE MWS]); AR Tab
175 at 2771 (email to the Cildom Chris Colesosuggesting thathe EPA likely placed them on
the Excluded Parties Listvithout clarifying that NEIE was only proposed to debaredl The
EPA, howeverforwarded the proposed debarmentNiBlE Medical Waste’s cawselvia email

on August 15, 2012, after he inquired why EPA placed ¢bmpany on the Excluded Parties
List (“EPLS”). AR Tab 180.

On August 7, 10, and 12012 ,NEIE and the CO exchanged a series of emails regarding
the status oNEIE’s Certificate ofCompetency, buhe CO never mentioned the August 2, 2012
Proposed Debarmentndteadthe CO directedNEIE to the SBAto answer any inquiriesAR
Tab 172; AR Tab 174; AR Tab 175. On August 20, 2NRIE Medical Wasteaeceived a
notice of debarment. AR Tab 182 at 2791. And, on August 30, 2012, the CO forwarded the
Notice of Proposed Debarment and related documents to the SBA to :‘takeder advisement
during the Certificate of Competency determination regarding NEtE, AR Tab 186.

On Septerner 27, 2012, the SBA requested a copy of the Action Referral Memorandum
discussingNEIE’s proposed debarment and the contact informagioout therelevantEPA
Debarment Official. Tab 189 at 28231. The CO respondeuh the same day. Tab 189 at
2825-26.

On October 5, 2012, the CO forwarded the SBAly 3, 2012mail from Chris Coleson
in which herequested thate EPA Administratorreview the solicitation process and the “false”
allegations raised by the CO against NEIE. AR Tab 192 at 2875, 2877.

On October 9, 2012, the SBA denied NEIE’s reqimsa COCand sent twoline form
letter to the CQstaing that, “[b]Jased on a comprehensive analysis of all information, the SBA
declines to issue a Certificate of Coatency.” AR Tab 194. The SBA alsent a letter to Chris
Coleson the same dagtatingthat “information supplied by NEIE was insufficient to refute the
Contracting Officer's/agency areas of concern relating to lack of ibtegnd ethics.” AR Tab
199 at 2990

Nevertheless, on October 16, 201 CO asked the SBA for clarificatiaf the “basis
for the denial” of the Certificate of Competency. AR Tab 195 at 2988 October 222012,
CongressmarBill Keating's office alsoasked the SBA abouhe basisfor the denialand
requested @t EPA place all activity regarding the Solicitation on hold pending resolution of
guestions concerning the SBA’s denialNEIE’s request foa COC. AR Tab 196 at 2972; AR
Tab 199 at 2978-79.

On October 19, 2012, the CO determined that, because the &BAJdA\NEIE aCOC,
“NEIE, Inc. [was] no longer eligible to receive an award under [the Sailmi].” AR Tab 197
at 2975. The Administrative Record howevershowsthat the CO did not wait fa clarification

* The Government contends that the CO did not see the SBA’s second Octohi2 9, 20
denial letter until October 22, 2012, when it became part of another congressiongl it
Resp. Suppl. AR 3 n.3ge alscAR Tab 199 at 2978.
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from the SBA, but insteadua sponteequestedhat LATA-Kemron extendts proposal for
ninety days.AR Tab198 at 2977see als®AR Tab 202 at 3000.

On October 25, 2012, the CO forwarded emails between the EBAgressman’s
Keating’'s officeand the SDDregarding the SBA’s denial of NEIEGertificate of Competency
to the SBA Counsel. AR Tab 206 at 3q&énail fromthe COto SBA Counsélt AR Tab 207 at
3013 (email from the COto SBA Counsél On that date the SBAalsoadvised NEIE of the
proposed debarment and decision find' that NEIEis ineligible for COC assistance without
reaching the merits of the case.” AR Tab 208 at 30X8reafter, theCO forwarded the SBA’s
conclusion to the SDD. AR Tab 209 at 3021.

On November 9, 2012, the EPsdatedthat “the subject procurement was conducted in
strict accordance with all applicable Federal procurement laws and regsilaiad that review
uncovered no “evidence of bias or unfair treatment directed toward [Chris ColesoB]Ef N
AR Tab 211 at 3032.

On November 15, 2012he SDD conveneda “presentation of matters in oppositibn
AR Tab 223 at 3113. On November 19, 2012, the CO sent lett€dsidalian and LATA
Kemron, the other twofferorsthat submitted proposals for ti#DVOSB Contract notifying
them of concerns regarding pricing and requesting final proposal revisions. AR Tab 215
(Guardian) AR Tab 216 (LATAKemron)!® In response, Guardian and LAT®emron
submitted timely final proposal revisions. AR Tab 217 at 3072-84; AR Tab 218 at 3085-93.

G. The Agency’s DecisioriTo Terminate Plaintiff’'s Proposed DebarmentBut
Not To Award The ServiceDisabled VeteranOwned Small Business
Contract.

On January 4, 2013, the ERlcidednot to award the SDVOSBontract because ofhe
CO’sdetermination that neither of the remaining eligible promog&hht of Guardian and LATA-
Kemron)was acceptableAR Tab 220.

On January 9, 2018e SDDmadethe followingdeterminations

1. NEIE knew that James Coleson’s death would not affect NEIE’s eligibilitsthéor
Solicitation. AR Tab 223 at 3115.

2. NEIE continued to use James Coleson’s email account for recordkeeping
purposes and all NEIE employeeko had access to EPA correspondence “cc’d”
to the account. AR Tab 223 at 3115.

3. Chris Coleson listed James Coleson in various registration and reporting
databases “to alleviate confusion for those individuals attempting to reach James
Coleson.” AR Tab 223 at 3115.

5 According to the CO, NEIE was ineligible for the award becdiuéeas denied a
Certificate of Competency by the SBA.” AR Tab 220 at 3104.
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As a result, the SDD recommended terminating NEIE’s Notice of Profosiedrment,
because the “SDD is without information that contradictexplanations provided by
Respondents for their actions related to the EPA procurement.” AR Tab 223 at 3115.

On January 15, 2013\ EIE contacted the C@o ascertainthe next step in the award
process. AR Tab 227 at 3127. The CO respondeby notifying NEIE of the EPA’s January
4, 2013 decision not to award the SDVOSBntract AR Tab 228 at 313Z%ee also id(“On
October 19, 2012, the U.S. Environmental Protection Agency informed you that NEIE, Inc. is no
longer eligible to receive an award undt#re Solicitation]. The facts of that letter remain
unchanged.”).

On January 31, 2013, the EPA terminated the proposed debarment of NEIE and Chris
Coleson. AR Tab 232 at 3155.

On February 4, 2013, NEI&ent a demand letter to the CCatward NEIE the BVOSB
Contractby February 11, 2013. AR Tab 233 at 3358 On February 12, 2013, tl@&O
responded tha¥lEIE was no longer eligible for award and, in any eventBRA decided not to
proceed with any award tfie SDVOSBContract. AR Tab 237 at 3175.

Il. PROCEDURAL HISTORY.

On March 5, 2013, NEIE filed a peavard bid protest Complaint in the United States
Court of Federal Claims, together wighMotion For Preliminary Injunction. On that datiee
courtconvened telephone conference to disctissjurisdictioral issues raised in the March 5,
2013 Complaint and establish a briefing schedule.

On March 7, 2013, the Government filed an Unopposed Motion For A Protective Order
thatthe court granted aifne same day.

On March 19, 2013, the Government filed the Administrative Record, undgihsea-
3209).

On April 29, 2013, the Government filed a Consent Motion Seeking Leave To Correct
And Amend The Administrative Record to include an inadvertently omitt@daie and
attachment thalEIE sent the CQon May 14, 2012. On April 30, 2013, the court granted the
Government’'s Motion In addition on that datethe Government filecdh Supplement To The
Administrative Record, under sg@R Tab 149A at 2192.1-2192.21).

On May 14, 2013NEIE alsofiled a MotionTo Supplement The Administrative Recprd
to includethe followingthree documents, because the SDD considered them during the proposed
debarment of NEIE:

1. NEIE’s October 29, 2012 Response To The Proposed Debarment Of NEIE And
Christopher Coleson.

2. NEIE's December 14, 2012 Supplemental Response To The Proposed Debarment
Of NEIE And Christopher Coleson.
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3. The transcript of the November 15, 2012 Presentation Of Matters In Opposition
Hearing.

Mot. Suppl. AR 1.

On May 14, 2013, NEIEalso filed a Motion For Leave To File [An] Amended
Complaint, alleging violations of FAR 1.6@2b),'° 3.101-1'" and 15.305% On May 15, 2013,
the Government filed a Response. On May 22, 2013, NEIE filed a Reply.

On May 17, 2013, NEIHiled a Motion For Judgment On The Administrative Record
(“PI. Mot. JAR”). On June 28, 2013, the Government filed a CMston For Judgment Upon
The Administrative Record And Respong&ov't Resp.”). On July 19, 2013, NEIE filed a
Response and Reply (“Pl. Resp. JAR'Dn August 9, 2013, the Government filed a Reply.
(“Gov't Reply”).

On May 31, 2013, the Government filed a Response In Opposition To Plaintiff's Motion
To Supplement The Administrative Recotolgetherwith a Declaration of the EPA’s Placement
COin support. On June 10, 2013, NEIE filed a Reply. Because the court does not rely on these
three documents in reaching a decision in this case, the court need not rule on NEIE4, May
2013 Motion To Supplement The Administrative Recbrd.

1 FAR 1.6022(b) requires the CO to “[e]nsure that contractors receive impartial, fair,
and equitable treatment.” 48 C.F.R. § 1.602-2(b).

" FAR 3.1011 imposes standards of conduct on transactions betweenieyemc
contractors:

Government business shall be conducted in a manner above reproach and, except
as authorized by statute or regulation, with complete impartiality and with
preferential treatment for none. Transactions relating to the expenditpudkaf

funds require the highest degree of public trust and an impeccable standard of
conduct. The general rule is to avoid strictly any conflict of interest or even the
appearance of a conflict of interest in Governaanritractor relationships. While

many Feleral laws and regulations place restrictions on the actions of
Government personnel, their official conduct must, in addition, be such that they
would have no reluctance to make a full public disclosure of their actions.

48 C.F.R. § 3.101-1.

8 FAR 13.305providesstandards for how agencigsistevaluate compéive proposals.
See, e.9.48 C.F.R. 8 15.305(a) (“An agency shall evaluate competitive proposals and then
assess their relative qualities solely on the factors and subfactors spiecthedsoliitation.”).
But, FAR 15.305(b) allows the “source eetion authority” to “reject all proposals received in
response to a solicitation, if doing so is in the best interest of the Governrterg.15.305(b).

9 These documents reiterate factual assertions and responses that NElEsprenade
in the course of the bid proceedings and as such, are already in the Administratve. Rec
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On June 7, 2013, the court issued a Memorandum Opinion And Order granting NEIE’s
May 14, 2013 Motion For Leave To File [An] Amended Complai®n June 10, 2013, NEIE
filed anAmended Complainthatalleges:

1.

The EPA’s nonresponsibility determinations against NEIE, proposeatrdeht,
and decision not to make award under the SDV@3Mitractportion of the
Solicitation were the result of bad faith and bias against NEIE, and were ndt base
upon an open, fair and impartial review or assessment of the facts or the EPA’s
needs, in violation of FAR 1.102 and 1.12@). Am. Compl. 11 6469 (Count

).

The EPA’s nonresponsibility determination, proposed debarment of NEIE, and
other actions constituted an unlawful de facto debarment of NEHR&. Compl.
19 773 (Count II)).

The EPA violated FAR 19.1405(c) by deciding not to make an award under the
SDVOSB Contracto the Solicitation, because it received at least one acceptable
offer from NEIE, an SDVOSB Am. Compl. 1 75-80 (Count IlI)).

The EPA's actions violated provisions of theli@tation prohibiting any one
offeror from receiving more than one award and only requiring SDVOSB
concerns to submit one proposal in order to be considered. Am. Comp8f] 82
(Count IV)).

The EPA’s actions constituted a breach of the imglefiict cvenant of good
faith and fair dealing, were arbitrary and capricious, and were motibgtdd
faith. Am. Compl. 19 88—89 (Count My. 11 9197 (Count VI)).

The EPA’s decision to not make an award under the SVOSEasgk,
nonresponsibilitydeterminations, and interference with the COC process violated
FAR 1.6022(b), 3.1011, and 15.305. Am. Compl. 11 9D1 (Count VII);

id. 1103-05 (Count VIII)jd. 1 10#11 (Count IX).

The June 10, 2013 Amended Complaequess declaratory relielasto each of these
counts, a permanent injunction directing the EPA to reinstat8 Bh&OSB Contracportion of
the Solicitationreopen the award process, and awdEIE damagesnd equitable relief for the

Compare, e.g. AR 149A at 2192.12192.11 (explaining that inaccuracies invgmment
database filings related to the death of James Colesith)Pl. Mot. Suppl. Ex. A at }23
(explaining the difficulties in handling updates of government databases afteatheotidames
Coleson); AR Tab 161 at 2632 (describing ways in which Chris Coleson publicized the death of
his father) with PI. Mot. Suppl. Ex. A at 14 (describing how NEIE publicized the death of James
Coleson). But see, e.gPIl. Mot. Suppl. Ex. A at-& (arguing that a debarment of NEIE, given

the facts of this case, wial be “unprecedented”)The court notes, however, that in January 7,
2013 correspondence, the EPA debarment officer explained to the CO that theoakeggainst

NEIE were not substantiated and debarment would not be pursued, citing the three document
that are at issue. AR Tab 223 at 3113-16.
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EPA’s breachs of the duty of good faith, fair dealing, and honest consideratiacluding
proposal costs, and related attorneys’ fees and costs. Am. GaiH19.

On June 10, 2013, the Governmaigofiled a Second Consent Motion Seeking Leave
To Correct And Amend The Administrative Record to include an inadvertently omigdod
the GAO’s March 11, 2011 Decision denying NEIE’s initial bid profa& Tab 46A at 16854
1685.3) Onthat date the court granted the Government’s Motion, and on June 11, 2013, the
Government filed a Second Amended Administrative Record, under seal.

II. DISCUSSION.
A. Jurisdiction.
The United States Court 6ederal Claims has jurisdiction

to render judgment on an action by an interested party objecting to a solicitation
by a Federal agency for bids or proposals for a proposed contract or to a proposed
award or the award of a contract or any alleged violation of statute ortregula

in connection with a procurement or a proposed procurement.

28 U.S.C. § 1491(b)(1).

Section 1491(b)(1) also authorizes theourt “to review cancellations of negotiated
procurements to ensure compliance with the requirements of ‘integrity, Ssiraed openness’
in FAR 1.102(b)(33° and the requirement that ‘[a]ll contractors and prospective contractors shall
be treated fairlyand impartially’ in FAR 1.102(c)(3).”** FFTF Restoration Cov.United
States 86 Fed. Cl. 226, 237 (20Q%ee also id(determiningthat FAR 1.102 imposes mandatory
duties, not mere guidelines, on agencies that are reviewable under 28 U.S.C. §1)91(b)

The United States Court of Federal Claimsly has limitedurisdiction over aproposed
debarment only exercising jurisdictioninsofar asthe proposed debarmentirect impact
adversely impacts disappointed biddé&s failure to be awarded specifc contract the court,
however, does not have jurisdiction over the underlying merits of any deb&fm&ee FAS

20 FAR 1.102(b)(3)provides that “[tlhe Federal Acquisition System will. [clonduct
business with integrity, fairness, and openness.” 48 C.F.R. § 1.102(b)(3).

2L FAR 1.102-2(c)(3) provides that

The Government shall exercise discretion, use sound business judgment, and
comply with applicable laws and regulations in dealing with contractors and
prospective contractors. All contractors and prospective contractors shall be
treated fairly and impartially but neé@ot be treated the same.

48 C.F.R. § 1.102(c)(3).

2 Herein, the court has considered only the actions of the CO and the SDD to propose the
debarment of NEIE and Chris Coleso&f. IMCO, Inc.v.United States97 F.3d 1422, 1425
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Support Servs., LLC v. United Stat88 Fed. CI. 687, 6996 (2010)(“[T]he [United States]
Court of Federal Claims correctly exercised implied contract jurisdictiorstdveeallegations of
error in suspension actions affecting specific procurementsg® also Medina Const

Ltd. v. United States43 Fed. CIl. 537, 557 (1999) (“In order to successfully raise the debarment
issue in this Court, Medina must be able to demonstrate that it has been damages wagom
related to the contract.”)

In this case, the June 10, 2013 Amended Complaint alksyeral violations of law and
regulations “in connection with” this procurement. Am. Compl. %664 7580. The
Amended Complainalso alleges that these violations relateatgproposed award and eventual
cancellation of a negotiated procurement. Am. Compl. Jf1D7According to the Amended
Complaint, the proposed debarment “prevent[ed] NEIE from receiving a COC agdehgible
for award under the Solicitation.” Am. Compl. § 46. Consequently, the proposed debarment of
NEIE was arbitrary and capious. Am. Compl. { 93. The Amended Complaint further alleges
a violation of the ceenant of good faith and fair dealing. Am. Compl. {1 88-89, 91:397.

For these reasonthe court has determined that it hasisdiction to adjudicate the claims
allegal in the June 10, 2018mendedComplaint, pursuant to 28 U.S.C. § 1491(b)(Ihe court
also hasdetermined that it hagirisdiction to review the proposed debarmdmtcausethe
proposed debarmeigtinterrelatedo the BPA’s October 19, 2018ecison todeny the SDVOSB
Contract to NEIEandmay be dispositivef the EPA’'sJanuary 4, 2018ecision to cancel the
procurement at issue.

(Fed. Cir. 1996) (clafying that the jurisdiction of the United States Court of Federal Claims is
limited to reviewing the proposal for debarment, not the debarment itself, becabhakenge to
the debarment itself must be brought in a United States District Court).

2 In a footnote, the Government's Reply argues that Count V of NEIE's Amended
Complaint should be dismissed for failure to state a claim, because it allege$t]tiea
[EPA] ... breached the impliesh-fact contract of good faith, fair dealing, and hdnes
consideration that the Agency entered into with NEIE when the competition under the
Solicitation commenced.” Gov't Cross Mot. JAR 3 (quoting Am. Compl. § 88). The
Government contends that this covenant is inapplicable in the bid protest contexte libeaus
covenant does not arise until a contract is consummated. Gov’'t Cross Mot. JAR 3 mg3 (citi
Scott Timber Co. v. United Stat&92 F.3d 1365 (Fed. Cir. 2012) (holding that, in a challenge to
pre-award conduct by an agency, the covenant does nohptta

Although NEIE is correct that the jurisdiction of the court in Scott Timbereanosler
the Contract Disputes Act, instead of the court’s bid protest jurisdiction and 28 U.S.C. § 1491(b)
the court in this case does not need to rule on whether the covenant of good faith antingir dea
is applicable in a bid protests context, because FAR R{€23) mandates the fair and impartial
treatment of all government contractors, including prospective government contractors.
Accordingly, the court reads the allegations in the Amended Complaint at-49, I8L, 97 to
allege a violation of FAR 1.102¢c)(3).
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B. Standing.

As a threshold matter, a plaintiff contesting the award of a federal comtust establish
that it is an “inerested party” to have standing under 28 U.§.191(b)(1). See Myers
Investigative & Sec. Servs., IncUnited States 275 F.3d 1366, 1369 (Fed. Cir. 2002)
(“[S]tanding is a threshold jurisdictional issue.”). The United States Court ofadgppar he
Federal Circuit has construed the term “interested padgynonymous with the definition of
“interested party as recitedin the Competition in Contracting Act of 1984 (“CICA”), 31
U.S.C. 83551(2)(A). See Rex Serv. Comp United States448 F.3d1305, 1307 (Fed. Cir.
2006) (citing decisions adopting the CICA definition of “interested partyCaiovey standing
under 28 U.S.C§1491(b)(1)). As such, the United States Court of Appeals for the Federal
Circuit requires that a@wo-part testbe applied in determinng whether a protester is an
“interested party A protestor must establish that: “(1) it was an actual or prospective bidder or
offeror, and (2) it had a direct economic interest in the procurement or proposectiprecil’
Distrib. Solutions, Incv. United States539 F.3d 1340, 1344 (Fed. Cir. 2008 addition, in
postaward protests, the plaintiffiso must show it had a “substantial chance” of receiving the
contract. SeeDigitalis Educ. Solutions, Inc. v. United Stgté$4 F.3d 180, 1384 (Fed. Cir.
2012) (citing Rex Sery. 448 F.3d at 13). To do so, the plaintiff must affirmatively
demonstrate that it is a responsible contrac®ee Myers Investigative & Sec. Ser235 F.3d
at 1371(*Awards may not be made to contractorattare not responsible. 48 C.F8§9.103(a)
(2001).").

Thesecond standing requirement is that the protestor must show that the allegetherror
the procurement were prejudicigbeeTodd Constr., L.P. v. United Statés6 F.3d 1306, 1315—
16 (Fed. Cir.2011) ¢equiring a bid protestor to show prejudice where the alleged violations do
not involve“fundamental procedural rights"¥ee also Labatt Food Serv., IncUnited States
577 F.3d 1375, 1378 (Fed. Cir. 2009) (“It is basic that because the question of prejudice goes
directly to the question of standing, the prejudice issue must be reached dukfogssing the
merits.”) (internal quotation marks omittedge also Myerkvestigative & Sec. Sery275 F.3d
at 1370 (“[P]rejudice (or injuryls a necessary element of standing.”). Prejudice is demonstrated
where the protestor “can show that but for the error, it would have had a substantialathance
securing the contract.LabattFood Sery.577 F.3d at 137%&ee also Todd Consti656 F.3dat
1316 (quotingLabatt Food Serv.577 F.3d at 1378 Bannum, Inc. v. United State404 F.3d
1346 1358 (Fed. Cir. 2005) (noting that the “[substantial chance] test is more lenient than
showing actual causation”) Importantly, a proper standing inquiry must not conflate the
requirements of “direct economic interest” and prejudicial er$eelLabatt Food Serv. 577
F.3dat 1380 (explaining that examining economic interest but excluding prejudi@alfem
the standing inquiry “would create a rule that, to an unsuccessful but economicakgtede
offeror in a bid protest, any error is harmful”).

In this case, NEIEBubmitted aimely proposal forthe SDVOSB ContracSolicitation.
OnJanuary 18, 2012he EPA designated NEIE as the potential award&R. Tabs 12622. As
such NEIE had a substantial chance to receive S OSB Contract but for the CO’s
subsequent May 25, 2012oN-Responsibility Btermination the CO’s actions related to
NEIE’s application for a Certificate of Competency, the EPABoposed debarmemntf NEIE,
and the EPA’s eventual decision not to award tlf®@DVOSB Contract See Statistica,
Inc. v. Christopher 102 F.3d 1577, 158Fed. Cir. 1996) (requiring that a bid protestor establish
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that, “but for the alleged error, there was a ‘substantial chance that [theiquijosesild receive

an award—-that it was within the zone of active consideration” (quoti@@Cl, Inc-
Fed.v.United States719 F.2d 1567, 15745 (Fed. Cir. 1983)))The Amended Complaint
alleges that the EPA’'4decision to deny NEIE the SDVOSB Contract, based on the
aforementioned was unlawful. ~ Am. Compl. 71 (“The Agency's nonresponsibility
determinations; interference with the COC process; proposed debarment ofaN&l&ecision

not to make award undgf the SDVOSB seaside portion of the Solicitation comprised a
systematic effort by the Agency to reject NEIE’s Proposal.”)

For these reasond)d court has determined tHdEIE is “an interested party” in that it
was an actual bidder and had a “direct economic interest” in this procurer8estDistrib.
Solutions 539 F.3d at 1344.Accordingly, NEIE has standing to seek an adjudication of the
claims alleged in the Amended Complaint.

C. Applicable Standards O Review.

Pursuant to the Tucker Act, as amended by the Administrative Dispute Resolutjon Act
Pub. L. No. 104320, 812, 110 Stat. 3870, 3874 (Oct. 19, 1996), the United States Court of
Federal Claims reviews challenges to agency decisions, pursuant to thedstaetlforth in the
Administrative Procedure Act, 5 U.S.€706. See28 U.S.C.81491(b)(4) (“In any action under
this subsection, the courts shall review the agency’s decision pursuant to thedstaetiforth
in section 706 of title 5.”)see alsdb U.S.C. 8706(2)(A) (“The reviewing court shall. . hold
unlawful and set aside agency action, findings, and conclusions found .to.asbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with lai&atifnote Corp.
of Am, Inc. v. United States365 F.3d 1345, 1350 (Fed. Cir. 2004) (“Among the various APA
standards of review in section 706, the proper standard to be applied in bid protest cases is
provided by 5 U.S.C8 706(2)(A): a reviewing court shall set aside the agesxtion if it is
‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance awith |
(citations omitted) see also Weeks Mariniac. v. United States575 F.3d 1352, 1358 (Fed. Cir.
2009) (same).

If an award decision ishallenged because it was made without a rational basis, the trial
court must “determine whether the contracting agency provided a coherent amolalpéa
explanation of its exercise of discretion, and the disappointed bidder bears abhedsty of
showirg that the award decision had no rational basiSéntech Group, Ina.. United States
554 F.3d 1029, 1037 (Fed. Cir. 200Qjuoting Impresa Construzioni Geom. Domenico
Garufiv. United States238 F.3d 1324, 13333 (Fed. Cir. 2001)see also Savantageéin.
Servsy. United States595 F.3d 12821286 (Fed. Cir. 2010) (“We must sustain agency
action unless the action does not evince rational reasoningc@mglderationof relevant
factors?) (internal alterations, quotations and citations omittaileks Maring 575 F.3d at
1368-69 (“We have stated that procurement decisions invoke[] highly deferenttadaldtasis
review. . .[u]nder that standard, we sustain agencyaction evincing rational reasoning and
considerationof relevant factors) (internal quotations and citations omittedjCourts have
found an agency's decision to be arbitrary and capricious when the agency ‘daiiieelyto
consider an important aspect of the problem, offered an explanation for its delc&ionns
counter to the evidence before the agency, or [the decision] is so implahathtecbuld not be
ascribed to a difference in view or the product of agency expertigda’’ Aircraft Indus. Inc:
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Birminghamv. United States586 F.3d 1372, 1375 (Fed. Cir. 2009udting Motor Vehicle
Mfrs. Ass'rv. State Farm Mut. Auto. Ins. Gal63 U.S. 29, 43 (1983)).

In addition “a protester must identify ‘hard facts; naere inference or suspicion .is
not enough.”PAI Corp.v. United States614 F.3d 1347, 1352 (Fed. Cir. 2010). In other words,
the trial court mustcite specificparts of theAdministrative Recordbefore determininghat the
agency decisiors arbitrary and capricious, and may not rely on mere “suspicion and innuendo.”
CACI, 719 F.2dat 1582 The disappointed biddealso must demonstrate the arbitrary and
capricious nature oén agency decision by a preponderance of the evideri®ee Caddell
Constr. Co. v. United Statesl1l Fed. Cl. 49,79 (2013) (citing Grumman Data Sys.
Corp.v. Dalton, 88 F.3d 990, 995-96 (Fed. Cir. 1996)).

Nevertheless, amgencyalso must treat each offeror equally, applying a consistent
standard for evaluating each propos&eePGBA, LLCv. United States60 Fed.Cl. 196, 207
(2004),aff'd 389 F.3d 1219 (FedCir. 2004) (“[U]neven treatment goes against the standard of
equality and fauplay that is a necessary underpinning of the federal government's procurement
process and amounts to an abuse of the agency's discretion.”).

D. Whether The Contracting Officer's Determination Of Non-Responsibility
Was Unlawful.

1. The Plaintiff’'s Argument.

An agency'sdetermination of nomesponsibilitybased orfintegrity and business ethics”
should be “determined solely with reference to whether a contractor is ldimghit is not a
purely subjective standard.” Pl. Resp. JAR 9 (citing FAR 9:1@}):** see alscPl. Resp. JAR
10 (citing Parcel 49C Ltd. P’shiy. United States31 F.3d 1147, 1153 (Fed. Cir. 1994) (“The
law of procurement does not tolerate actions reflecting pergoedilections of administrative
officials, whether ascribable to whim, mispldaeal, or impermissible influence.”).

In this case,lte CO premised the Determination of NRasponsibility “entirely on the
breach of a heightened duty to disclosenaterid facts—a duty that simply does not exist.” PlI.
Mot. JAR 22 (emphasis in original) James Coleson’s death was immaterial, because his
position as “Responsible Corporate Officer” waathera “key personnel position” nor “an
evaluation factor for award.” Pl. Mot. JAR 25ge alsoPl. Mot. JAR 23 (citingGTA
Containers, Incv.United States 103 Fed. Cl. 471, 483 (2012(defining a material
misrepresentation as one in which “the [agency] relied on [the misrepresgniatselecting
[the awardee’s] prapsal for the contract award”)). In addition, “none of the alleged
‘[mis]representations’ involved information that was material to the agency's soalud
NEIE’s proposal.” PIl. Resp. JAR 6. Absent specific language in the Sotinitéthe [United

24 FAR 9.1041(d) provides that a “prospective contractor must . . . [h]ave a satisfactory
record of integrity and business ethics (for example, see Subpart 42.15).” 48 C.F.R.-§ 9.104
1(d). FAR 42.1501, in turn, explains that “[p]ast performance information . . . is relevant

information for future source selection purposes,” including records concerning the contractor’s
“[integrity and business ethics.” 48 C.F.R. § 42.1501(a) and (a)(6).
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States] Court of Federal Claims . repeatedlyjhas] rejected the notion that contractors have a
duty to disclose immaterial changes in their proposal between their initial offeaveard.” PlI.

Mot. JAR 23 (citingDAO Corp.v. United States49 Fed. Cl478, 482 (2001{finding no duty to
update a proposal between final offer and awasdhe Solicitation had no such requirement
see alscPl. Mot. JAR 24 (citingPhoenix Mgmt., Inor. United States107 Fed. Cl. 58,&-70
(2012)(rejecting a bid protésbecausebsent a contrary requirementtire Solicitation, relying

on proposed staff without a commitment to work did not amount to a material
misrepresentatign

The CO erroneouslyound that NEIE’scopying of James Coleson’s nanm email
correspondnceatfter his deattandthe listing ofhis name in th&€CR were misrepresentations
Pl. Resp. JAR TquotingReema Consulting Servs., IncUnited States107 Fed. Cl. 519, 531
32 (2012) (“There is no indication that the [CCR] systenmwas] to be used in examining
proposals.”). And, the CQO’s cited “misrepresentations” were “solely attributable to entities and
individuals entirely unrelated to NEdEnamely, NEIE Medical WastgServices] LLC . . .and
theDUN & BRADSTREETdatabase, over whidiEIE ha[d] no control.” PIl. Resp. JAR 7-8.

Based on these incidentthe CO “rushed to judgment” without allowing NEIE to
respond to the allegations of unethical conduct. PIl. MR 2627 (citing Afghan Am. Army
Servs. Corpv. United States106 Fed. Cl. 714, 726 (2012) (finding a CQO’s mesponsibility
determination to be arbitrary and capricious, because the officer “rush[ed] togatwithout
obtaining a more complete picture” or allowing the contractor to provide ar‘futdure” of the
situation)). Moreover the CO failed to notify NEIE canythe allegations againgt nor affordit
a respoee PIl. Mot. JAR 2#28 (citing Old Dominion Dairy Prods., Inoa.. Sec’y of Def.631
F.2d 953, 968 (D.C. Cir. 1980) (“[D]ue processincludes the right to be notified of the
specific charges concerning the contractor's alleged lack of integatyassto afford the
contractor an opportunity to respond to and attempt to persuade the contractiag offic
whatever time is available, that the allegations are without merit.”)).

NEIE also points to evidence in the Administrative Record, ignored by then&dng
the Determination of NoResponsibility, “that tended to negate any inference that NEIE had
attempted to conceal James Coleson’s death.” PI. Mot. JAR 30. For example, thie€@® fa
mention NEIE’s response to Guardians’ SDVOSB protest. Pl. Mot. JAR8i%.evidences that
the CO failed to “examine the relevant data and articulate a satisfactory explanafithejfo
action.” PIl. Mot. JAR 30 (citingState Farm 463 U.S.at 43 (“[A]n agency rule would be
arbitrary and capricious if the agency. .ha offeredan explanation for its decision that runs
counter to the evidence before the agencyf.Bee also idat 36-31 (citing 360Training.com,
Inc.v. United States106 Fed. Cl. 177, 196 (2012) (“The Court can conclude only that [the
agency’s] decisin runs counter to the evidence in the record, and if [the agency] had a reason for
rejecting that contrary evidence, [the agency] has not provided any exphaoftis decision.”);
Overstreet Elec. Cwo. United States 47 Fed. Cl. 728, 742 (2000) (“[i¢ arbitrary and
capricious standard. .. does not require this court to accept, in a Kierkegaardian leap of faith,
bald assertions on a critical point that are not otherwise tied to the administratinceard that
are at least in tension with, if hcontradicted by, various aspects of that record.”)).

Nor are “suspicions and allegations” sufficient to support a determination oef non
responsibility. Pl. Resp. JAR 10 (quotiAgtion Serv. Corpv. Garrett, 790 F. Supp. 1188, 1197
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(D.P.R. 1992)). Irparticular, allegationgnadeby a direct competitociting internet sources
should be subject to a higher level of scrutiny. Pl. Resp. JAR 12 (dititgd States. Jackson
208 F.3d 633, 637 (7th Cir. 2000) (“[A]lny evidence procured off the Internetlaguate for
almost nothingl[.]"(quotingSt. Clair v. Johnny’s Oyster & Shrimp, In@6 F. Supp. 2d 773, 775
(S.D. Tex. 1999))).

The CO also “refused to acknowledge thiatfact] she had heard about James Coleson’s
death prior to the [EPA’s] issuance thfe initial notice of intent to award to NEIEwWhich
negats any inference that James Coleson’s death was kept secret. Pl. Mot. JARN§2ARI
Tab 165 at 2645, n.2 (Action Referral Memorandum, acknowledging that the CO learned of
James Coleson’s déafrom one of NEIE’s competitors “prior to the pmevard notice being
issued in January, 2012"))Neverthelessthe COinitially determined that “NEIE meets the
responsibility standards set forth in FAR 9.1.” PIl. Mot. JAR 33.

Therefore, theCO’s subsequenteversal ipso factg was arbitrary and capricious. Pl.
Mot. JAR 33-34 (citing Lion Raisins, Incv.United States51 Fed. Cl. 238, 247 (2001)
(concluding thatan agency’s determination that a contractor lacked integrity was arbitnary a
capiciouswherethe agencyreviouslyawarded the contractor several contracts after learning of
the allegedly unethical conduct)).

2. The Government’s Response.

The Government responds that the CO properly exercised discretion in making the
Determination of NofResponsibility. Gov't Cross Mot. JAR9 (citing cases establishing the
“wide discretion” given to responsibility determination€)uestions concerning “integrity” and
“business ethics” are not limited to violations of law. Gov't Reply 11. Debarmerdgxéonple,
can occur for “any other cause of so serious or compelling a nature that it affectestat p
responsibility of the contractor.” Gov’'t Replyl (quoting FARS 9.4062(c)). Moreover,"NEIE
implicitly concedes the accuracy of the allegations by arguing that its mseapagons are not
material.]” Gov’'t Reply 11.

Contrary to the Plaintiff's argument (Pl. Mot. JAR 22), NEIE’s failure to dselthe
death of James Coleson “was not the sole basis for her nonresponsibility detemiifaov’t
Cross Mot. JAR30 (citing AR Tab 169 at 27284). Instead, the CO’s decision was based on
information revealed to the EPA as a result of Guardian’s @B status protest that
demonstrated NEIE “made concerted efforts to hide [James Coleson’s death]Pifom &rder
to obtain award[.]” Gov’'t Cross Mot. JARO (quoting AR Tab 169 at 2732 (alterations in
Government’'s Motion)). Whether or not NEIE had affirmative duty to disclose James
Coleson’s death, the fact is that NEIE “continued to act as if James Colesoalwefand this]
was sufficient justification for the [CO] to question NEIE'’s integrity atidics.” Gov't Cross
Mot. JAR 32;see alsdGov't Reply 13 (“Even if NEIE did not intend to conceal James Coleson’s
death it was clearly less than candid in its dealings with the EPA.”). In add#iting fto
remove James Coleson’s name from NEIE’s proposal “provided a basis to questios NEIE’
integity.” Gov't Reply 14. Likewise, continuing to usames Colesonsmail address after his
death “begs the question as to whether NEIE was attempting to mislead EPA.”R&plyt14.
And, continuing to list his name in federal databases “establishdd W&s dishonest.” Gov't
Reply 14. Therefore, the CO had a “rational basis for concluding that ‘NEIE hazhdiated a
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serious lack of integrity and business ethics,” and was “required to refer thex mabBA for a
COC.” Gov't Cross Mot. JAR 31 (quoting AR Tab 169 at 2726).

Contracting officersconsistent withtheir broad discretion, are not required to give a
contractor a chance to respond before making aresponsibility determination. Gov't Cross
Mot. JAR 29 (citing John C. Grimberg Cglnc. v. United States185 F.3dL297, 1303 (Fed. Cir.
1999) (“[T]he contracting officer was not required to seek additional infiomdrom [the
contractor] prior to making his decision of nonresponsiblity[.]")). Amg, ¢tases Plaintiffs cite
are distimuishable®

Likewise,NEIE’s argument that the CO did not consider relevant contradictory evidence
is unsupported, because the documents NEIE sent to the CO (AR Tab 149A at 2192.1) did not
respond to all the allegations in Guardian’s protest and do stablish that NEIE was
responsible. Gov't Cross Mot. JAR5. Simply because the Determination Mbn
Responsibility “did not reference NEIE’s response to the CCR registratioa does not mean
that the [CO’s] nonresponsibility determination was not a product of reasonedxecaking.”
Gov't Cross Mot. JAR3S.

Finally, NEIE’'s argument that it did not misrepresent or conceal Jameso@slekkath
because the CO previously “heard about James Coleson’s death prior to the jEftaste of
the initial notice of intent to award to NEIE” (Pl. Mot. JARR—34),is irrelevant. Gov't Cross
Mot. JAR 35. The CO had discretion to revise the prideterminationthat NEIE was
responsiblepbecause of the unrefuted fact that NEIE continued to use James Colesm&s
after his death-information the EPA did not have in its possession when the CO maihdtitide

% For exampleAfghan American Army Servic@siolved “unusual circumstances” not
present in this caseGov't Cross Mot. JAR33. Other cases involved situations where the
Government’s “decision that the contractor lacked integrity effectivelsethathe contractor”
from all government work. Gov't Cross Mot. JAF8-34 (citing NCL Logistics Cov. United
States 109 Fed. Cl. 596, 620 (2012) (finding that a contractor's “vendor vetting rating
operate[ed] as de factodebarment,” because it “effectively deprived [the contractor] of future
DoD contract awards in Afghanistan for up to one year”)). Moreoj@rdcedural due process
rights are only triggered in cases of de facto debarment.” Gov't Reflyitlir Old Dominion
Dairy Prods, 631 F.2d at 95%6 (“[W]e hold that when the Government effectively bars a
contractor from virtually all Government work due to charges that the camttacks honesty or
integrity, due process requires that the contractor be given notiaed some opportunity to
respond[.]")).
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determination. Gov't Cross Mot. JABS (citing FAR 19.602L(a).?° And, “unlike the agency
in Lion Raising EPA was not previously in possession of all the information appended to the
Guardian protest.” Gov't Cross Mot. JAR 36.

3. The Court’s Resolution.

The court reviews a CO’s responsibility determination based on traditibRal
standardsand “cannot substitute [its] judgment for that of the contracting officer inngaki
responsibility determinatiori's Bender Shipbuilding & RepairCo. v. United States297 F.3d
1358, 1362(Fed. Cir. 2002)see alsdmpresa Construzioni Geom. Domenico Gawfunited
States 52 Fed. Cl. 421, 423 (2002) (“[A] responsibildetermination by a contracting officer
(CO) is not immune from judicial review simply because allegations of frauddbfdita are
absent. Rather,. .[tlhe traditional APA standard. .allows for review of an agency’s
responsibility determinatiorif there has been a violation of a statute or regulation, or
alternatively, if the agency determination lacked a rational basis.” tifgquampresa
Construzioni 238 F.3d at 1333)).In reviewing a reponsibility determinatiorbased on the
“integrity and business ethics” requirement, the court “may look to the more igrtens
debarment regulations for guidance[lfhpresaConstruzioni238 F.3d at 1335.

In this case, EPA identified NEIE as the potential awardee on January 18, 2012.
Following an unsuccessful protest by GuardidR Tab 138 at 2126 EPA would have awarded
the SDVOSB Contract to NEIE but for the CO’s May 25, 26&@ision to issue a Determination
of NonResponsibility. AR Tab 154 at 234865 AR Tab 157 at 260Z“No impediment to
award [the SDVOSB Contract to NEIE] exists other than the decision on responsibility
matters.”).

A thorough review of the Administti@e Record reveals that, issuing the May 25, 2012
Determinationof Non-Responsibility, the CO ascribed an “implausible” motive KEIE’s
actions,failed to consider new evidence that would tend to contréidgcCO’sconcerns about
NEIE’s integrity, and“offered an explanation fdthe] decision that runs counter to the evidence
before [the CQ” Ala. Aircraft Indus, 586 F.3d at 1375 (quotirgtate Farm463 U.S. at 43).

Althoughthe courtis required to uphold an agency decision even if it is “less than ideal
clarity,” the courtwill not uphold “implausible” decisions nor “supply a reasoned basis for the
agency’s action that ¢hagency itself has not givenState Farm463 U.S. at 43 (quotingecs.

& Exch. Comm’nv. Chenery Corp.332 U.S. 194, 196 (1947))in the Determination of Nen
Responsibility,the CO characterized\NEIE’s handling of James Coleson’s death a vast

26 FAR 19.602-1(a) provides:

Upon determining and documenting that an apparent successful small business
lacks certain elements of responsibility (including, but not limited ta, .
integrity . . .), the contracting officer shal

(1) Withhold contract award|.]

48 C.F.R. § 19.602(a).
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congiracy to mislead the EPAJi]n order to secure the possibility of a lucrative Government
contract setside for a serviedisabled veteranwned small business, NEIE, Inc. knowingly

and intentionally misled the Government by failing to advise EPAhat James Coleson had

died.” AR Tab 154 at 2356. This reasoning, howewes, deeply flawed.

Nothing in the Administrative Record nanythingcited to by the CO gives credence to
the serious charge that NEIE “knowingly and intentionally misktyone. Cf. Turner Constr.
Co. v. United State®4 Fed. CI. 561573,581 (2010) (rejecting a GAO decision as arbitrary and
capricious where the only “hard fact” supporting an appearance of impyogréet “mere
‘suspicion or innuendo.” (quotin@ACI, 719 F.2dat 1581-82))); see also Overstreet Eleel7
Fed. Cl.at 742 (“[T]he arbitrary and capricious standard . does notequire this court to
accept . .bald assertions on a critical point that are not otherwise tied to the administrative
record and that are at least in tension with, if not contradicted by, various aspects of tha
record.”). NEIE had no reason to mislead the EPA about the death of James Coleson because, as
confirmedby the SBA in resolving the Guardian protest, the FoRIR/ requires that a contractor
meet the eligibility requirements fan SDVOSBat the time of offer AR Tab 223 at 3115
(finding that NEIE knew that James Coleson’s death would not affect BlElijibility); AR
Tab 138 at 2126 (resolving the Guardian prote&B Tab 149A at 2192.4NEIE’s 2/6/12
response to the Guardian protg$ihe allegations raised hy. .Guardian. . .regarding NEIE’s
ownership ignore wekettled law establishing the date of submission of proposals as the proper
date for determiningn entity’s eligibility as an SDVO SBC."sR Tab 149 (forwarding NEIE’s
2/6/12response to the CO @il11/13. NEIE unquestionablwascontrolled by James Coleson,
a servicedisabled veteran, at the time of its offer. The CO pointed to no evidencsoevert
suggesting that NEIE made any offers E#®VOSB set asideafter James Coleson’s dea#imd,
in fact, the Administrative Record contains evidence to the corgtaggesting that NEIE took
proactive steps to ensure compliance with relevant requirements by declinirdyda bther
SDVOSB sefasides AR Tab 149A at 2192.11 (“NEIE has not pursued any Government
contracts with this CCR since the date of James Coleson’s death.”); AR4BAbat 2192.15
(NEIE Corporate Meeting Notegdame); AR Tab 149A at 2192.17 (turning down a solicitation
from the United States Air Force in March 20b2cause “NEIE, Inc. cannot msd as an
SDVO at this time.”); AR Tab 149A at 2192.19 (turning down an inquiry from the UnitedsState
Navy in February 2012because “right now we are only Small Business” and not veteran
owned).

In addition, he Administrative Record contradictsthe CO’s assertion that NEIE
attempted to keep EPA from learning of James Coleson’s death. AR Tab 165 at 2645 n.2
(stating that the CO learned of James Coleson’s dditineissuing the January 18, 2012 award
notice); AR Tab 159 at 2626 (a locdl/17/12 newspaper articleliscussingChris Coleson’s
reaction 6 the death of his father); AR Tab 161 at 268A2/12email from Chris Coleson to
John Aberle, reporte?) (reflecting that‘it was common knowledge that [James Coleson] had

" The Government has not argued that NEIE actually attempted to conceal thefdeath
James Coleson, nor has the Government attempted to construe Chris Colesof?, A0i
email as a podtoc attempt to make it appear as though NEIE did not conceal James Coleson’s
death. After considering the entire Administrative Record, the court oesstine email as a
descriptive summary of weknown (and easily verified) €&s concerning the publicity
surrounding the death of James Coleson, who was a well-known figure in the local communit
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passed away; AR Tab 161 at 263%suggesting that John Aberle interviewed Chris Coleson in
July 2011 concerning the death of James Coleson and that John wslaetied out to the CO
and another EPA official for comment); AR Tab 161 at 2632 (stating that “people from
USEPA’s Region 2 ERRS cleanup contracts attend[ed] [James Coldsoe'sal); AR Tab 161

at 2632 (asserting that Chris Coleson published an Amazon eledbmokcthat discussed his
father’'s death).

More importantly NEIE had no legatluty to disclose the death of James Coleson to the
EPA, because his death was immaterial to NEIE’s performance of the SDVO®&adt.oho be
a material misrepresentation, NEIE would have had to make a “false statement”cbntheni
EPA “relied. . .in selecting [NEIE’s] proposal for the contract awardGTA Containers103
Fed. Cl.at 483 (quotingBlue & Gold Fleet, LR/. United States70 Fed. Cl. 487, 495 (2006),
aff'd 492 F.3d 1308 (Fed. Cir. 2007)First, NEIE’s proposal did not identiffjames Casonas
a key personnel AR Tab 3 at 280. Seconthe EPA did not identify his position as an
evaluation factor in the SolicitationAR Tab 1 at 14445. Third,EPA did notrely on James
Colesors involvement in performing the work subject to the SDVOG8ntractin initially
selecting NEIE's proposal.See OAQ 49 Fed. Cl.at 482 (finding no duty to “update the
availability of key personnel between final offer and awanthere no such requirement exists
in the Solicitation);see alsd®hoenix Mgmt 107 Fed. Clat 70 (“Because no such requirement
existed [in the Solicitation], [the contractor] did not make material misrepedgns by
including in its proposal credentials of people who had not committed to serve asfits staf
members.”). The Government’'s attempt to downplay this problem by asserting that NEIE’s
failure to disclose the death of James Coleson “was not the sole basis for [the CO
nonresponsibility determination(Gov’'t Cross Mot. JAR30), fails to explain howthe CO’s
detemination could be rationalWwhen based orthe faulty premise thathe EPA relied on
whether James Coleson was dead or alive in awarding the SDVOSB Contract to NEIE

To be sure the FAR requiresthat the CO consider new information pertaining to
responsibity and, if the information is exculpatory, that new informatisrgrounds fothe CO
to reversea nonresponsibilitydeterminationand award the contract to the prospective awardee.
Seee.g, 48 C.F.R819.6024(a) (“If new information causes the comtting officer to
determine that the concern referred to the SBA is actually responsible tarpénmicontract,
and award has not already been made the contracting officer shall reverse the determination
of nonresponsibility, notify the SBA of this action, withdraw the referral, and prooceagard
the contract); id. 8 19.6023(c)(3) (“Denial of a COC by the SBA does not preclude a
contracting officer from awarding a contract to the referred concerrngdd;alsoGov’'t Cross
Mot. JAR 25 (coneding that “[t]lhe contracting officer may, however, choose to make an award
to the contractor if the contracting officer determines there is new ariah@yvidence clearly
establishing that the contractor is responsiblelt).a June 12, 2012 email froa local radio
reporter the CO was advisetthat NEIE Medical Waste was a separate corporafpooyidedan
explanation ofwvhy the databaseas notupdated andremindedthatit was common knowledge
at EPA that James Coleson died. AR Tab 161 at 2632Ju@a 19, 2012, NEIE’s application
for a COC corroborated thetatementsn the June 12, 2012 email. AR Tab 191 at 2g83°

8 The court considers the June 12, 2012 email and NEIE's June 19, 2012 COC
application as those two documents relate to the isstiee &O’s compliance with FAR section
19.6024(a). Because these documents were not before the CO when she issueidltMainit
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Even though the CO subsequently withdrew the May 25, 2012 Determination of Non
Responsibility,the COnever considered this new information. AR Tab 171 (containing the
revised Determination with only two minor revisions). Instead, the CO forwahegedune 12,
2012 email to the SDD’s counsel, asking if the email could “reinfoucecas®” AR Tab 161 at
2631 (emphasis added)Under FAR 8§ 19.6024(a), however,the CO was requiretb consider

and determine whether NEIE was fact, responsible in light of that new information. The
record clearly demonstrates that the CO neglected to do so.

Federalcourts have found agency decisions to be arbitrary and capridicus agencyg
explanation does not adequately address the evidence bef@eedt.e.g.Amazon Welservs,
Inc. v. United States  Fed. Cl. __ , 2013 WL 5952468, at ¢(8013) (holding thatan
agency'’s failure to consider the threshold issue of prejudice was, “by itseifjentfto render
the [agency’s] decision arbitrary and capricious” (internal quotationgeat)jit The conclusions
reachedin the CO’s May 25, 2012 Determination of NBesponsibility“run counter to the
evidence before [her].’Ala. Aircraft Indus, 586 F.3d at 1375@oting State Farm 463 U.S. at
43).

Specifically, NEIE's May 14, 2012explanation that number of corporatissues were
pendingbecause of the probate procegplains why NEIEcould notupdate various government
database$’ The COrejected this explanatidiirst because the February 16, 2012 CCR update
for NEIE Medical Wasté[did] not reference James Coleson as a point of coiifd AR Tab
149A at 2355. But the CO did nbave any rational basis faoncluding thatNEIE Medical
Wastewas “owned by James Coleson.” AR Tab 149A at 2192.17 (explaining that NEIE
Medical WasteServiceswas a distinct company because four veteramsght out James
Coleson’s share before his deatld)f. State Farm463 U.S. at 43 (finding that “entirely fail[ing]
to consider an important aspect of the problem” is arbitrary and capjiciobe CO knew or
should have known thafEIE Medical Wastavasa separate business entity from NEIBR
Tab 149A at 2192.175(11/12email to the CO stating th&EIE Medical Waste &viceswas

25, 2012 Determination of NeResponsibility, the court does not review those documents as to
the issue of whether the initiBletermination was arbitrary and capricious.

29 |In the May 25, 2012 Determination of N&esponsibility, the CO included, as an
exhibit, NEIE’'s February 6, 2012 response to the Guardian protest, along with copies of the
February 22, 2012 and March 14, 2012 emails sent to the CO by NEIE on May 11, 2012. AR
Tab 154.11 (Exhibit 11). In the “Contracting Officer's Analysis of FactshenDetermination,
however, the CO never addresses these documents or the potentially exculpatorgtior
contained thereinAR Tab 154 at 2354-56.

% The United States Court of Federal Claims previously has rejected the idea that
government agencies rely on the CCR or that failure to keep a CCR profitedape would
amount to suspicious activity, no less conduct that evidences a lack of integrity mesbusi
ethics. See Reema Consulting Send7 Fed. CI. at 5382 (“There is no indication that the
system was also to be used in examining proposaléccordingly, there is utterly no reason to
believe that [the contcsor’s] failure to list any particular information in its CCR profile should
have engendered suspicions].]").
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acquiredby other disabled veterans prior to James Coleson’s delatl@ddition, allegations of
unethical behavioby a different corporate entity cannot, without more, be attributed to another.
SeeCSE Constr. Cov. United States58 Fed. Cl. 230, 26®1 (2003) (inding the denial of a
contractor’s application for a COC to barbitrary and capricioubecause the SBAailed to
consider whether negative comments of a contractor's past performance were due to
circumstances beyond the contractor’s control). The CO also discounted NEIE'EAM2§12
explanation becaughe explanation “contradicts” the fact that an emplayeEIE advised the

CO that “someone’ told [NEIE] to leave the [government database] ceriiinsasis is for NEIE,

Inc. because of two ongoing procurements.” AR Tab 154 at ZB&iS. “fact,” however, is mere
“speculation and innuendo” that does not evidence wrongdoing by NEEe Sys. Plus,
Inc. v. United States69 Fed. Cl. 757, 768 (2006) (“In the case at hand, some facts material to the
Contracting Officer's decision were demonstrably erroneous and othertsaspdwer decision

have no basis apdrbm speculation and innuendo.”).

As to the accusations concerning the January 19, P& BRADSTREETreport, the
CO knew or should have known that NEIE hadcoatrol overthat information. AR Tab 149A
at 2192.11 (explaining, in a letter provided to the CO on May 11, 2012, that NEIE had no control
over the IUN & BRADSTREETdatabase).

Finally, the CO’s claim that NEIE engaged in wrongdoing by “att¢imgf to ‘transfer’
ownership of NEIE to a different veteran” is unfounded and lagks$i@nal basis.AR Tab 154
at 2355 (referencing &6/11email from Christopher Coleson to the C@nits face the email
at issue does natupport the CO’s claim. AR Tab @#iling to name the owner, indicate that
the owner is a veterawy evensuggest thaNEIE attemptedo “transfer” ownership to regain
SDVOSB status). More importantifhe Government hasot established that@rporationrmay
not attainSDVOSB status by transferring ownership to a serdlisabled veteran.Seel3
C.F.R.8 125.8(g) (defining an SDVOSB as a small “concern” wherein “[n]ot less than 51% of
which is owned by one or more servdsabled veterans” who manage and control daily
business operations).

In sum, the CO’s May 25, 2012 Determination of NBesponsibility recites the
alegations contained in the Guardian’s January 19, 2012 ptosest Guardian’s May 21, 2012
agencylevel protest withouany independenteasoned analysis or attempt to address NEIE’s
counter-argumentsCompareAR Tab 123 at 19890 (Guardian’sl/19/12 potest)and AR Tab
152.1 at 22289 (Guardian’$/21/12agencylevel protest)with AR Tab 154 at 235562 (Non
Responsibility Determination) (listing six “highly disconcerting misstatements BYE'N
described by Guardian but never mentioning anything f&tE’'s February 6, 2012 response to
Guardian’s 1/19/12 protest, provided to the CO by NEIE on 5/11/12

As a matter of lawallegations concerning a contractor’s business ethics or integrity must
be of a “cause of so serious or compelling a nature th#feittsthe present responsibility of the
contractor.” 48 C.F.R. § 9.408¢). Theallegations in the May 25, 2012 Determination of Non-
Responsibility do notneet that standardThe Government'Reply discusses list of cases

31 The CO attached Guardian’s January 19, 2012 protest as an exhibit to the May 25,
2012 Determination of Non-Responsibility. AR Tab 154.7a & 154.7b (Exhibit 7).
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where inquiry into a contractor’s integrity and business ethics wasntedra Gov't Reply 12
(citing Standard Tank Cleaning CorpB-245364, 1992 WL 5586, at *(Comp. Gen. Jan. 2,
1992) (multiple environmental citationsfzartenund Landschaftsbau GmbFrank Mohr, B-
237276, 1990 WL 277689, at *2 (Comp. Gen. Feb. 13, 1990) (lying to criminal investigators);
River Equip. Cq.B-227066, 1987 WL 102593, at *4 (Comp. Gen. July 24, 1987) (surety’s
nondisclosure of outstanding financial obligatiorGgneral Panting Co, B-219449, 1985 WL
53542, at *3 (Comp. Gen. Nov. 8, 1985) (failure to pay minimum wagdlse casesowever,
concern conduct in seriougolation of the law evidening a lack of “moral soundness” and
“corrupting influence or practice” thatasrants inquiry into business ethics and integri8ee
Domoco Chem. Corp48 Comp. Gen. 769, 769 (196@efining the term “integrity’in the
context ofgovernment contracts).NEIE’'s canduct was neither illegal nor even marginally
unethical. The onlycharge ofany substance wathe CO’s accusation that Christopher Coleson
falsified an ORCA certification for NEIE Medical Wasté&R Tab 154 at 2355Not only was

that charge falsdutthe CO knew or should have known that NEIE Medical Waste Services and
NEIE were distinct corporate entities with separate ownership Tab 161 at 2632 (explaining
that NEIE Medical Wastewas independently owned); AR Tab 191 at 2871 (samidpst
importantly, even if NEIE had done all that the CO had accused NEIE of doing, none of it
amounted to an ongoing issue of integrity and ethics that would affect NRHE&ENt
responsibility particularly becauseNEIE explainedthe database errors and corrected th
misunderstanding surrounding James Colssdeath

Moreover, as a matter of law, accusations about businesgrity require at least a
modicum of due process.See Old Dominion Dairy Prods 631 F.2dat 968 (“[D]ue
process . .includes the right to be notified of the specific charges concerning the dorigrac
alleged lack of integrity, so as to afford the contractor an opportunity to respond &dt@mpt
to persuade the contracting officer, in whatever tisngvailable, that the allegationsawrithout
merit.”); see alscAfghan Am. Armyservs, 106 Fed. Clat 727 (observing that “the contracting
officer should have obtained additional informafiobhecause “information available in the
record was ‘sufficient to put the contracting officer ostice to inquire further” (quoting
Schwendrer/Riteway Joint Venturd3-250865et al., 1993 WL 67747, at *5 (Comp. Gen. Mar.
4, 1993))*? In this casethe CO had ample opportunity to request additional information from
NEIE to avoid any potential misunderstanding. The EPA identified NEIE as theeptiosp
awardee on January 18, 2012R Tab 118 at 1980. The SBA resolved the Guardian Protest on
April 30, 2012 AR Tab 138 at 2126 The CO withdrewthe May 25, 2012 NorResponsibility
Determinationon June 29, 20F2 andissuedthe revisedDetermination of NofResponsibility

%2 The Government citedohn C. Grimberg Cofor the proposition that contracting
officers “are not required to seek additional information” before issuing aasponsibility
determination. SeeGov’'t Cross Mot. JAR 32 (citingohn C. Grimberg C¢.185 F.3d at 1303).
While generally true, the facts here are distinguishable because, in thjsttasccusations
relate to integrity, additional information in the record put the CO on notice to makerf
inquiries, and the CO had ample opportunity to request additional information.

% The CO first informed the SBA about the need to revise the May 25, 2012 Non
Responsibility Determination on June 29, 2012 and then requested, on July 5, 2012, that the SBA
withhold a decision pending those revisions. AR Tab 166 at 2713.
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on July 24, 2012 AR Tab 169 at 2734 But, at no point before the initial NelResponsibility
Determination or before the revised NBesponsibility Determination did the G@quest that
NEIE respond to the allegations of unethical condluthe CO’srevisedDetermination.To the
contrary, immediately after issuing the M2¥, 2012 NorResponsibility Determination the CO
evaded NEIE’sinquiry aboutthe status of theSDVOSB Contractaward and did not inform
NEIE of therevisedDetermination. AR Tab 155 at 2589 (responding to a May 29, 2012 emall
from NEIE by stating thatNEIE will be notified when there is a change to [the] status [of the
SDVOSB setfaside]”) Afghan Am.Army Servs, 106 Fed. Clat 726 (“This rush to judgment
without obtaining a more complete picture of what transpired was arbitrary andicept).
And, given the uncertainty surrounding the allegations (the reason for copyieg Coteson on
emails, the corporate relationship between NEIE, IncNEaE Medical Wasteandthe status of
James Coleson’s probate), the CO should have been on notice, as was the contraetirig offic
Afghan American Army Servicee make further inquiries.

For the reasons discussed heréire courtfinds that the May 25, 2012 Determination of
Non-Responsibility and the revised July 24, 2012 Determination ofREsponsibilly lacked a
rational basis® Furthermore, the CO failed to consider new material information as required by

3 The Government also argues, in a footnote in its June 28, 2013-Motiss, that
NEIE’s challenge to EPA’s nonresponsibility determination is untim@gyv’t Cross Mot. JAR
23 n.10 (“If NEIE wanted to protest EPA’s decision to declare [NEIE] nonresponsiliéE][N
should have done so months ago, at the time EPA determined that [NEIE] was ineligible.
Instead, NEIE waited to file its protest until after EPA decided not to awardtikact at all.”);
see also Gov't Reply 4 (referencing again NEIE's “untimely attack upon EPA’s
nonresponsibility determination”).

Besides failing to cite a single authority for its proposition that NEIEgIaents
concerning the CO’s Determination of N&esponsibility are untimely, the Government ignores
the fact that the EPA strung along NEIE for months before finally refusing todatvéhe
SDVOSB Contract. The Administrative Record confirms that NEIE followed gganocedures
by applying for a Certificate of Competency immediatelyeraflearning of the Non
Responsibility DeterminationSee48 C.F.R. § 19.602 (allowing a small business to apply for
a Certificate of Competency to challenge the contracting officer’'s deteromjaAR Tab 191 at
286374 (NEIE’s June 19, 2012 appliaati for a Certificate of Competency). It was the agency,
not NEIE, that acted in an untimely fashion. AR Tab 155 at 2590 (declining togkd, M an
email exchange four days after issuing the {R@sponsibility Determination, of that fact); AR
Tab 166 at 2713 (requesting that the SBA withhold a decision on NEIE’s application); AR Tab
167 at 2715 (requesting an additional week from the SBA to revise the May 25, 2012 Non
Responsibility Determination); AR Tab 170 at 2735 (delaying to forward thisece Nan-
Responsibility Determination to the SBA for two weeks, citing an “oversighfThe EPA
compounded this delay by simultaneously proposing NEIE for debarment, an actitootha
several more months to resolve. AR Tab 184 (8/2/2012 Notices of Proposed Debarment). Only
after the EPA refused to award the SDVOSB Contract to NEIE did it become clearaatcalp
and legal matter, that NEIE had no other recourse but litigation. AR Tab 22i(deth award
the SDVOSB Contract); AR Tab 227 and 228 (stating, in a 1/15/13 email exchangeEtBat N
was ineligible to receive the SDVOSB Contract); AR Tab 237 at 3175 (foifpthie termination
of NEIE’s proposed debarment, informing NEIE on 2/12/13 that NEIE remained ineligible t
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FAR section19.6024(a). Therefore,the courtdoes notneed to considethe circumstances
surrounding the August 2, 2012 Notice of Proposed Dedratmor the allegations in the June
10, 2013 Amended Complaint as to the covenant of good faith and fair d&aling.

On February 12, 2013, the CO advised NEIE that the EPA decided not &egrtm
award a contract under the SDVOSB-aside. AR Tab 237 at 317%As a general matter, an
agency decision to cancel a solicitation is entitled to substantial defereBee. Cygnus
Corp.v. United States72 Fed. Cl. 380, 385 (2006) (“[C]ancellation of an RFP.iggiven a
great deal of discretion, especialljhere, as in this case, the solicitation explicitly permits the
agency to make no award at all."aff'd 227 Fed. App’x 909 (Fed. Cir. 2007As a matter of
law, however, the United States Court of Appeals for the Federal Circuithdidsthat
“pretextual” justifications for cancellation of a procurement violate the ageriduty to
conduct a fair procurement.”Parcel 49C31 F.3d at 1151(“Without a valid reason for
cancelling the procurement.the Government violated its duty to conduct a fair
procurementy; see also 126 Northpoint Plaza Ltd. P’'SkifJnited States34 Fed. CI. 105, 112
(1995) (determining that an agency “is not vesteih unfettered discreton to cancel
procurementy; P. Francini & Co., Incv. United States2 CI. Ct. 7, 10(1983)(“To have a set
of bids discarded after they are opened and each bidder has learned histedsnpetesis a
seriousmatter, and it sould not be permitted except for cogent reasoftgioting Massman
Constr. Cov. United States102 Ct. Cl. 699, 719 (1945))).

The court, however, cannot compel the EPA to award NEIE the SDVOSB Cor8est.
CACI, 719 F.2dat 1575 6tatingthat“a disgppointed bidder has ‘no right . . . to have the contract
awarded to it”(alteration in original{quotingScanwell Labs., Inc. v. Shaffé?24 F.2d 859, 864

receive the SDVOSB Contract).Therefore, the court finds the Government's argument
concerning the timeliness of NEIE’s challenge to be without merit.

% Debarments are not meant to punish contractors and as such, are only-fookizrgl
48 C.F.R. 8§ 9.402 (limiting the use of debarment for protection of the public interest and “not for
purposes of punishment”). Absent the arbitrary and capricious action by the G5 tage,
EPA would have awarded NEIE the contract shortly after resolving the Gugrdigst on April
30, 2012, before any proposed debarme&#eAR Tab 157 at 2602 (“No impediment to award
exists other than the decision on responsibility matters.”). Thus, even assunithg tAagust
2, 2012 Notice of Proposed Debarment was not arbitrary and capricious, theedrdpbarment
was prospective only and as such, still would not have impacted NEIE’s abiligrfaym the
SDVOSB Contract.

%8 The court is particularly troubled by the CO’s Declaration, submitted under yenalt
perjury, representing: “I had no involvement in Plaintiff's debarment proceedinthe SDD.”
Gov't Resp. Suppl. AR at Ex. A (May 23, 2013 Decl. of Ms. Giacobbe). The Administrative
Record contains several examples of the CO interacting with the SDD counsel imar man
where it appears that the CO was attempting to influence the debarmenspraBe$ab 161 at
2631 (asking the SDD counsel if an email exchange between NEIE and a reporter could be
“use[d] . . .to reenforce [sic] our case?”); AR Tab 159 at 2615 (forwarding a magazine pfofile
Chris Coleson with the comment, “I'll allow you to draw your own conclusions”).
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(D.C. Cir. 1970))). In the court’s judgment, howeveg EPA’s February 12, 201d=cision to
not proceed to award a contract under the SDVOSBsdeappears to be completely pédsic.
SeeParcel 49C 31 F.3dat 1151 (holding that “pretextual and incredible” justifications for
cancellation of a procurement violates the agency’s “duty tousral fair procurement’)126
Northpoint Plaza 34 Fed. Clat 112 (finding that an agency “is not vested with unfettered
discretion to cancel procurements”).

On June 28, 2013, however, the Government represented to the court that “EPA Region 2
is in theacquisition planning stage for the follemmn ERRS contracts.” GovResp.21 n.7.
According to the Government, EPA plans to issue the new Solicitation “duringgheuarter
of fiscal year 2014” and that “NEIE is free to submit a proposal for thisamiritr Gov’'t Cross
Mot. JAR 21 n.7see alsdGov't Reply 3 n.1 (reiterating that the folleen contract solicitation
is expected during the first quarter of fiscal year 2014). If a new Sobeitetiindeed issued in
2014, the court expects that any proposal submitted by NEIE will be evaluated without
consideration of the prior unlawful, 4tlonsidered, and erroneous factual -nesponsibility and
proposed debarment made by the Agency in this case.

Therefore the court denies NEIE’s request for an injunction requiring the EPA to reopen
the award process for the SDVOSB Contract, because the Government has exprestre
court that the EPA will fairly consider NEIE’s proposal for any ERRS cotstra

V. CONCLUSION.

For the foregoing reasons, the Plaintiff's May 17, 20A&ion for Judgment OmThe
Administrative Record igrantedn part On or beforeJanuary 21, 2014 Plaintiff may submit a
motionfor bid and proposal costsSee, e.gLion Raisins, Incv. UnitedStates 52 Fed. Cl. 629,
630-31 (2002) (“To be awarded bid and proposal costs in a successful bid protest action, the
contractor must show those bid and proposal costs to be allocable and reasonaibig.” (cit
Coflexip & Servs., Inc. v. United Stat&61 F.2d 951, 953 (Fed. Cir. 1992) (“Recovery can be
obtained [for proposal preparation costs] if the government breached an #mpied contract
to treat a bid honestly and fairly, in which case its conduct was arbitrary pndaas toward
the bidderclaimant.” (internal quotations omittgdl) In addition, on that date, Plaintiff may file
a motion for attorney fees under the Equal Access to Justice Act, 28 U.S.C, § appiicable.

IT IS SO ORDERED.
s/ Susan G. Braden
SUSAN G. BRADEN
Judge
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