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MEMORANDUM OPINION AND FINAL ORDER
BRADEN, Judge

l. FACTUAL BACKGROUND. *

VANE Minerals (US), LLC (“Plantiff’), a Delaware limited liability company, has been
in the business of locating and exploring mihgnaperties in Northern Arizona since 1979.
Compl. 11 5, 10; 1/2/13 Hefton Decl. { 2. &irDctober 2004, Plaintiff primarily has focused on
uranium exploration and mining, and has invested more than $8.5 million in uranium mining
exploration. Compl. 11 5, 8, 11/2/13 Hefton Decl. | 1.

As of June 21, 2013, Plaintiffeld 678 unpatented lode mining claims on two areas of
federal land in Northern Arizona. Compl. §§7-10. The first area, known as the “Arizona
Strip,” includes 626,678 acres. 1/2/13 Hef@eacl.  10. The second area includes 355,874
acres in the Kaibab National Fste 1/2/13 Hefton Decl. § 10. dhtiff asserted these claims,
pursuant to the Mining Law df872, 30 U.S.C. 88 22-47, that “autizes citizens to stake, or
‘locate,” a valid mining claim upofdiscovery’ of a valuable mimal deposit on public lands.”
Copar Pumice Co., Inc. v. United Statedd? Fed. CI. 515, 520 (2013) (internal citations
omitted). The claims include “commercially viable concentrations of uranium [that] are located
within geological features known as breccia pigearid are “among the highest grade in the
world.” 1/2/13 Hefton Decl. 11 3-5. Miningamium from breccia pipes occurs underground;
the ore is then transported foopessing. 1/2/13 Hefton Decl. { 6.

On July 21, 2009, the United States Department of the Interior (“Interior”), acting
through the Bureau of Land Management (“BLIMpublished a Notice dProposed Withdrawal
of “approximately 633,547 acres pfiblic lands and 360,002 acrekNational Forest System
lands for up to 20 years from location andrgmunder the Mining Lawof 1872[.]" Notice of
Proposed Withdrawal and Opportuniiyr Public Meeting; Arizona, 74 #b. REG. 35,887-01
(July 21, 2009) (the “Withdrawal Notice"$ee alsadl/2/13 Hefton Decl. § 10. The Withdrawal
Notice further segregated the aforementionedddfiéithdrawal Area”) from location and entry
under the Mining Law of 1872 for a period of tyears to “protect the Grand Canyon watershed
from adverse effects of locatable hardrackneral exploration and mining,” and to allow
“studies and analyses, incladi appropriate National Envirorantal Policy Act analysis.”
Withdrawal Notice, 74€ED. REG. at 35,887. If approved by the Secretary of the Interior, Interior

! The relevant facts citetierein were derived fromthe June 21, 2013 Complaint
(“Compl.”); the August 5, 2013 Declaration ob& Cox (“8/5/13 Cox Decl.”) and August 8,
2013Declaration of Elizabeth Schupp€“8/8/13 Schuppert Decl.”jncluding attached exhibits
(“Schuppert Decl. Exs. A—G”); the Government’s August 20, 2013 Motion To Dismiss; and the
January 2, 2013 Declaration of Kris Hefton (“1/2M8fton Decl.”), attached as an exhibit to
Plaintiff's September 20, 2013 Response to@overnment’s August 20, 2013 Motion.

2 Breccia pipes are vertical columns of brokeck that have collapsed downward into
underground caverns, typically aming 300 feet in diameteand extendig vertically
underground for approximately 2,000 to 3,086t. 1/2/3 Hefton Decl. | 3.



was authorized to withdraw the lands withihre Withdrawal Area “subject to valid existing
rights.” 1d. All of Plaintiff’'s unpatented lode mining @ims are located within the Withdrawal
Area. 1/2/13 Hefton Decl. § 10.

On August 20, 2009, the United States Foresvi€e (“Forest Service”) met with all
interested uranium exploration and mining compamiéhin the Withdrawal Area to discuss the
proposed mineral examination process thatuldd be used to determine whether mining
claimants within the Withdrawal Area had valid existing rights that would be exempt from the
effects of the Withdrawal Nate. 8/8/13 Schuppert Decl. f 5-8t some unidentified time
thereafter, Plaintiff submitted a plan of opevas to the Forest Service. 8/8/13 Schuppert
Decl. 9. On April 8, 2010, the Forest Service limfed Plaintiff, in a lder addressed to Mr.
Hefton, of the steps necessarydiotain a valid exiing rights determination and scheduled a
field examination for May 3, 2010. 8/8/13 Schup2ecl. Ex. A. On May 7, 2010, Mr. Hefton
participated in a teleconference with varioupresentatives from the Forest Service, during
which Mr. Hefton inquired about the consequenigeBlaintiff withdrew its pending plan of
operations. 8/8/13 Schuppert Ddek. C at 2. That same daylark Schwab, a Forest Service
Mineral Examiner, informed Mr. Hefton via emaihat if “the [p]lan of [o]perations is
withdrawn, there would be no need to conducw#did existing rights] determination of the
subject mining claims, and the [valid existinghis] examination would not occur.” 8/8/13
Schuppert Decl. Ex. C at 2. Later that day, Mefton withdrew Plaintf’'s proposed, submitted
plan of operations and all othglans of operation “on all of [Rlaiff's] projects in the Kaibab
National Forest[.]” 8/8/1%chuppert Decl. Ex. C at 1.

On June 21, 2011, close to the expiratiorthaf two-year Withdrawal Notice, Interior
issued an “emergency six month withdrawal ordiethe subject Federal lands,” pursuant to the
Federal Land Policy and Managent Act of 1976, 43 U.S.C. § 17@&t seq.("FLPMA”).
Compl. 1 35.

On January 18, 2012, Interior “withdr[ewpproximately 1,006,545 acres of public and
National Forest System lands from laoat and entry under the Mining Law of
1872 ..., subject to valid existing rights, for aiqe of 20 years in order to protect the Grand
Canyon Watershed from adverse effects of lodatahineral exploration and development.”
Public Land Order No. 7787; Withalval of Public and National Forest System Lands in the
Grand Canyon Watershed; Arizona, FaD. ReEG. 2,563-01 (Jan. 18, 2012) (the “Withdrawal
Order”)). The Withdrawal Orddyecame effective on January 21, 201.

I. PROCEDURAL HISTORY.

On September 27, 2012, Plaintiff filed a Complamthe United States Court of Federal
Claims, alleging that the WithdralOrder violated: the National Environmental Policy Act, 42
U.S.C. § 432kt seq(“NEPA”"); FLPMA,; the Arizona Wderness Act of 1984, Pub. L. 98-406,

98 Stat. 1485 (“AWA”"), and regulations adoptéd implement each of these statutes.
Complaint,Vane Minerals v. United Statedo. 12-cv-646 (Fed. Cl. e 27, 2012), ECF No. 1.

The September 27, 2012 Complaint sought damages under two theories: inverse condemnation
and estoppelld.



On November 26, 2012, the Government file®lotion To Dismiss, pursuant to RCFC
12(b)(1), arguing that the court did not have jugsdn to adjudicate the claims alleged in the
September 27, 2012 Complaint, because Plaint¥ipusly filed Complants-In-Intervention on
June 4, 2012 and June 27, 2012 in the United Stastsct Court for the Dstrict of Arizona in
cases that arose from the same set of operative facts as the suit in the United States Court of
Federal Claims.

On December 26, 2012, Plaintiff filed a Noticetle United States District Court for the
District of Arizona requesting that théune 4, 2012 and June 27, 2012 Complaints-In-
Intervention be dismbed, without prejudiceSee Yount v. SalazaMo. 3:11-cv-8171 (D. Ariz.
Dec. 26, 2012), ECF No. 86. On January 8, 2Qt8, United States District Court for the
District of Arizona dismissed Plaifits Complaints, without prejudice See Yount v. Salazar
No. 3:11-cv-8171 (D. Ariz. Jan. 8, 2013), ECF No. 87.

On January 2, 2013, Plaintiff filed a Respertie the Government’s November 26, 2012
Motion To Dismiss. On January 22013, the Government filed a Reply.

On May 29, 2013, the United &és Court of Federal Claims issued a Memorandum
Opinion And Final Order, determining “tha28 U.S.C. 8§ 1500 divests the court of
jurisdiction . . . , because at the time of thieag of the September 27, 2012 Complaint in the
United States Court of Federala@hs, Plaintiff was a party to two prior related cases in the
United States District Court for the District Afizona, arising from the same set of operative
facts.” See Vane Minerals (US), LLC v. United Stafddl Fed. Cl. 253, 255-56 (2013Yéne

).

On June 21, 2013, Plaintiff fled a secondn@uaint in the United States Court of
Federal Claims that is almost iderdi to that dismissed on May 29, 2013/ane |

The Complaint alleges that, within th&/ithdrawal Area, 3,350 mining claims are
located, including 678 of Plaintiff’'s unpatentemtié mining claims constituting 20.2% of that
total and an “estimated undiscovered uraniurdosvment of 12,250 tons of uranium oxide.”
Compl. § 57(a)—(c). Approximdiel,837 tons of uranium oxide untigng Plaintiff's claims is
commercially feasible to mine, representing ajguted net value to Plaintiff (after deducting
projected development expenses)“bétween $68,550,000 and $123,615,000.” Compl. 11
57(d)-58. To date, the BLM and ffést Service have refused alow Plaintiff to explore its
mining claims or locate additional claims. CompBO0. In particular, the Complaint alleges that
the Withdrawal Notice effectively prevented Rl&f from engaging in mining operations until
the BLM prepared a mineral examination repodnfirming that Plaintiff had made a “mineral
discovery.” 1/2/13 Hefton Decf 11 (citing 43 C.F.R. § 3809.19)0see alscPl. Resp. 6 (“Had

% This regulation, first promulgated as a&li Rule on November 21, 2000, provides, in
relevant part, that:

After the date on which the lands asmgthdrawn from appropriation under the
mining laws, BLM will not approve a plan of operations or allow notice-level
operations to proceed until BLM has prepared a mineral examination report to
determine whether the mining claim wasiddefore the witdrawal, and whether



the [Withdrawal Notice], and later the [W]ithdralv[Order], not been in effect, the Forest
Service would not have required mineral examoratior demonstratioref mineral discoveries
as a condition of approving [Plaiffts] plan of operations.”).

The June 21, 2013 Complaintegles two causesf action: “Inverse Condemnation”
(Count 1) and “Estoppel” (Count II). Insofas Count | is concerned, the June 21, 2013
Complaint alleges that, as a result of the Wil Order, Plaintiff has been “deprived all
economic and other benefits of ggoperty interests in the 678de mining claims located within
[the Withdrawal Area].” Complf 62. Count Il is referred to, the alternative, as a claim for
“estoppel” (Compl. 18), “promissory estoppel”’d@pl. T 3), and/or “equitabl[e] estoppe[l].”
Compl. § 69. In particular, Countalleges that Plairfti (1) “suffered as a result of [Plaintiff's]
reliance upon longstanding congressional andniadtrative representations that the
[Withdrawal Area] would remain open for miningCompl. 19); (2) is etitled to “exploration
costs under the concept mfomissory estoppel” (Compl. § 3);dor (3) is entitled to damages,
because the Government is “equitably estopped from enforcing the [Withdrawal Order] such
that, if the [Withdrawal Order] is not reversdelaintiff] is entitled todamages equal to the
amounts it spent on its mineral ex@bon program” (Compl. § 70).

The June 21, 2013 Complaint seeks $68,550,0@@nmpensation for the Government’s
“taking” of Plaintiff's 678 unpatented lodaining claims, and $8,500,000 to reimburse Plaintiff
for expenditures made in reliance on thenium exploration program. Compl. 19.

On August 20, 2013, the Government filedMotion To Dismiss (“Gov't Mot.”),
pursuant to RCFC 12(b)(1) and 12(b)(6), togethin: (1) the 8/5/13 Dealration of Rody Cox,
a geologist in the BLM Arizona &p Field Office; and (2) the 8/13 Declaration of Elizabeth
Schuppert, a Forest Service Forester, eygal in the Kaibab National Forest.

On September 20, 2013, Plaintiff filed a Resgo(i$l. Resp.”), toger with: (1) the
1/2/13 Declaration of Kris Hefton, Plaintiff's ChigOperating Officer; (2) a copy of a United
States District Court for the District of &kpna’s Opinion And Order denying in part, and
granting in part, the Governmis Motion To Dismiss irYount v. SalazafYount v. SalazaiNo.
3:11-cv-8171 (D. Ariz. Jan. 8, 2013), ECF No. 81)d 43) an excerpt of the Northern Arizona
Proposed Withdrawal Final Environmental Impact Statement.

On November 8, 2013, the Governmaldd a Reply (“Gov't Reply”).

it remains valid. BLM may require prep@dion of a mineral examination report
before approving a plan of operations allowing notice-lgel operations to
proceed on segregated lands. If the report concludes that the mining claim is
invalid, BLM will not approve operations or allow notice-level operations on the
mining claim. BLM will also promptly initiate contest proceedings.

43 C.F.R. 8 3809.100(ayee alsoMining Claims Under the General Mining Laws; Surface
Management, 6BED. REG. 69,998-0170,025(Nov. 21, 2000) (promulgating Final Rule).



1. DISCUSSION.
A. Jurisdiction.

The United States Court of Federal Claihes jurisdiction under the Tucker Act, 28
U.S.C. § 1491, “to render judgment upon anyrolaigainst the United States founded either
upon the Constitution, or any Act of Congress or any regulation of an executive department, or
upon any express or implied contract with thatébh States, or for ligdated or unliquidated
damages in cases not sounding m.'to28 U.S.C. § 1491(a)(1). EhTucker Act, however, is “a
jurisdictional statute; it does nateate any substanéivright enforceable against the United
States for money damages . . . . [T]he Act yecenfers jurisdiction upon [the United States
Court of Federal Claims] whenevire substantive right exists.United States v. Testan24
U.S. 392, 398 (1976).

Therefore, to pursue a substaatright under the Tucker Acg plaintiff must identify
and plead an independent contractual relatign Constitutional provision, federal statute,
and/or executive agency regtiten that provides a substargivight to money damagesSee
Todd v. United State$86 F.3d 1091, 1094 (Fed. Cir. 2004]J]tirisdiction under the Tucker
Act requires the litigant to identify a subdiae right for money damages against the United
States separate from the Tucker Act itselfsgg alsd~isher v. United State102 F.3d 1167,
1172 (Fed. Cir. 2005)e6 bang (“The Tucker Act . . . does natreate a substantive cause of
action; . . . a plaintiff must idéify a separate source of substaatlaw that creates the right to
money damages . . . . [T]hat source must be ggaenandating.”). Specially, a plaintiff must
demonstrate that the source of substantive law wioch he relies “can fdy be interpreted as
mandating compensation by the Federal Governmduhited States v. Mitchelt63 U.S. 206,
216 (1983) (quotingestan 424 U.S. at 400). And, the plafifitbears the burden of establishing
jurisdiction by a prepondenae of the evidenceSee Reynolds v. Army & Air Force Exch. Serv.
846 F.2d 746, 748 (Fed. Cir. 1988) (“[O]nce the [tradlrt’'s subject matter jurisdiction [is] put
in question . . . . [the plaintiff] bears the bundef establishing subject matter jurisdiction by a
preponderance of the evidence.”).

B. Standard Of Review For A Motion To Dismiss Pursuant To RCFC 12(b)(1).

A challenge to the United States Court of Fatl€laims’ “general power to adjudicate in
specific areas of substantive law . . . i©operly raised by a [Rulell2(b)(1) motion[.]”
Palmer v.United States168 F.3d 1310, 1313 (Fed. Cir. 1999¢e alsoRCFC 12(b) (“Every
defense to a claim for relief in any pleading mustasserted in the resive pleading if one is
required. But a party may assert the following defenses by motion: (1) lack of subject-matter
jurisdiction[.]”). When considring whether to dismiss an action for lack of subject matter
jurisdiction, the court generally febligated to assume all factuallegations of the complaint to
be true and to draw all reasonabiéerences in plaintiff's favor.” Henke v. United State60
F.3d 795, 797 (Fed. Cir. 1995).

C. Standard Of Review For A Motion To Dismiss Pursuant To RCFC 12(b)(6).

L1}

A challenge to the United States Court of Federal Claims’ “[ability] to exercise its
general power with regard to the facts peculiath® specific claim . . . is raised by a [Rule]



12(b)(6) motion[.]” Palmer, 168 F.3d at 1313eealso RCFC 12(b)(6) (“Every defense to a
claim for relief in any pleading must be asserlitedhe responsive pleading . . . . [bJut a party
may assert the following defenses by motion: (6) .failure to state a claim upon which relief
can be granted[.]").

When considering whether to dismiss an actior failure to state a claim, the court
“must assess whether the complaint adequatatgsia claim and whether plaintiffs can allege
facts plausibly suggesting (not rey consistent with) a showingf entitlement to relief.”
Hutchens v. United State89 Fed. Cl. 553, 562 (2009) (interraiations omitted). A claim has
facial plausibility when “the plaintiff pleadsaétual content that allows the court to draw the
reasonable inference that the defendsutitble for the misconduct alleged Ashcroft v. Igbal
556 U.S. 662, 678 (2009). The plaintiff's factudéghtions must be substantial enough to raise
the right to relief “above the speculative level¢cepting all factual allegations in the complaint
as true and “indulg[ing] all reasonabldarences in favor of the non-movantHutchens 89
Fed. Cl. at 562 (citin@ell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)).

D. Applicable Statutory And Regulatory Framework.

Plaintiff's 678 unpatented mining claims, loedton Forest Service and BLM lands, are
governed by the Mining Law of 1872 that “encages citizens to locate valuable mineral
deposits on public land owned by the federal [G]Jovernmértgver v. United State¥3 Fed.
App’x 401, 402 (Fed. Cir. 2003), aralthorizes American citizento “locate” valid mining
claims after “discovery” of valuable mineral deposits and compliance with applicable legal
requirements. Chrisman v. Miller 197 U.S. 313, 322-23 (1905kee also United
States v. Colema390 U.S. 599, 602 (1968) (recognizing tBaingress enactede Mining Law
of 1872 so that the certain publands would be “available to pple for the purpose of mining
valuable mineral deposits”). The discoveryao¥alid mining claim occurs when the claimant
demonstrates that a reasonablydant person would be justified expending effort to further
develop the claimSee Best v. Humbol@acer Min. Co,. 371 U.S. 334, 335-36 (1963) (“[The]
discovery must be of such a character thgiéeson of ordinary prudeas would be justified in
the further expenditure of his labor and meamngh a reasonable prospect of success, in
developing a valuable mine.” (quotinGastle v. Womble19 Pub. Lands Dec. 455, 457
(1894Y)); see alsoRockY MTN. MIN. L. FOUND, 2 AMERICAN LAw OF MINING, § 30.5, 30-15
(2013) (“Discovery of a valuable mineral deposit is ¢iree qua norof a valid mining claim.”).

* The Mining Law of 1872 requires claimant to make a “disgery of the vein or lode
within the limits of the claim lcated,” but “discovery” is not stabrily defined. 30 U.S.C. § 23.
In Castle v. Womblelnterior promulgated a rule for the first time, in a Reporter entitled
Decisions Relating To The Public Lands (“Pub. Lands Dec.”), that ed\d#sy” occurred within
the meaning of the Mining Law of 1872 when “mial is found, and thevidence shows that a
person of ordinary prudence would justified in the further expéiture of his labor and means,
with a reasonable prospect of sugxein developing a valuable mineCastle 19 Pub. Lands
Dec. at 457. The United States Supreme Ctwas approved the prudent-man formulation and
interpretation on numerous occasions,” interpretimegterm “discovery” in the same manner that
“the Secretary [of the Interior] has been using to interpret the mining laws since 1894.”
Coleman 390 U.S. at 602.



A mining claimant also must esiégsh that “the mineral can kextracted, removed, and marketed
at a profit.” Coleman 390 U.S. at 600 (internal citations and quotations omitted).

Congress, however, subsequently enactetidde204(c) of FLPMA, that authorizes the
Secretary of the Interior to withdraw lands fofe thousand acres or more from location and
entry under the Mining Law, “for a ped of not more than twenty years.” 43
U.S.C. 8§ 1714(c)(1). That authority includasds managed by the BLM as well as the Forest
Service. See43 U.S.C. 1702(j) (providing that a “wilhawal” applies to “federal Land”see
also id. 8 1714(i) (authorizing the Sestary of the Interior towithdraw lands under the
administration of another departnteor agency “with the conseat the head of the department
or agency concerned”).

The Mining Law of 1872 recognizes twgpes of property rights in mining claims:
unpatented and patentedSee Best371 U.S. at 335-3@describing the difference between
unpatented and patented mining claims). ulipatented mining claim vests in a claimant upon
the discovery of a valuable mineral depositl@ompliance with applicable regulationkl. at
336. A claimant with an unpatented mining cléi@mjoys an exclusive possessory right in the
surface land and the underlying mineral depoditst] [the United States tans fee title in the
land.” Grover, 73 Fed. App’x at 402 (internal quotations omitteshe also Bes371 U.S. at
335-36 (describing unpatented mining claims as “a gsssg interest in land that is ‘mineral in
character’ . . . . [but where] the title toetlhands in controversy still [belongs to] the United
States”). Provided a recognizéicovery is made, unpatentednmig claims also are “fully
recognized possessory interestslhited States v. Lockd71 U.S. 84, 104 (1985) (holding that
unpatented mining claims are proted property rightdyut that the Government, “as owner of
the underlying fee title to the public domaimaintains broad powers over the terms and
conditions upon which the public landan be used, leased, and acquired”).

The Mining Law of 1872 also authorizesckimant with unpatented mining claims to
apply for a mineral patent and thereby obt#éithe to the land in fee simple from the
Government. See30 U.S.C. § 29 (describing the proceglfor obtaining a “patent for any land
claimed and located for valuable depositsge alsdRocky MTN. MIN. L. FOUND, 2 AMERICAN
LAW OF MINING, 8 30.06, 30-21 (2013) (“Theis no requirement to appfor [a] patent, and a
locator may mine and extract all mineral frdms claim without ever making payment to the
United States. Nevertheless, the possessorysrighta locator are not fully secure until he
obtains full legal title by pateri). To obtain a patent, a mining claimant must submit an
application to the BLM, which will then surveye claims and adjudicate the application to
verify that a discovery of a iable mineral has been madseeRocky MTN. MIN. L. FOUND, 2
AMERICAN LAW OF MINING, § 30.06, 30-21 (2013).

> But, since October 1, 1994, Congress atipues renewed a mmatorium on BLM'’s
acceptance of new minenaatent applicationsSeeBLM, Mining Claims and Sites on Federal
Lands, http://www.blm.gov/pgdata/etc/nialib/blm/wo/MINERALS _REALTY___AND _
RESOURCE_PROTECTION_/energy.Par.28664.File.daifMClaims.pdf (last visited Apr.
14, 2014).



For claims located after Octab21, 1976, however, a claimantrequired to file with the
BLM *“the official record of thenotice of location or aéficate of location,”within ninety days
of the initial location of a mining claim, but daimant is not requiretb demonstrate that a
“discovery” has been made at that poirtee43 U.S.C. § 1744(b). The issue of whether a
discovery has been made arises in “controversetween rival claimants, each of whom claim
the same ground by virtue of ammg location,” and in disputébetween a mining claimant and
the United States.” &Ky MTN. MIN. L. FOUND, 2 AMERICAN LAW OF MINING, 88 35.10, 35-
31-35-32 (2013). When such disputes arise betvwmate parties, the court must decide
whether a discovery has occurrettl. at 35-32. In controversies between a claimant and the
Government, however, Congress hashorized Interior to deteine whether a claimant made a
discovery of a valude mineral deposit.ld. Judicial review of a Fal Interior decision is
authorized only by a Unite8tates District Court.SeePatterson v. United State$15 Ct. Cl.
348, 354-55 (1950) (holding that Unit&dates District Courts, nahe Court of Claims, had
jurisdiction under the Administratt Procedure Act to review terior's determination that
plaintiffs had not made a valid discovery @fmineral deposit). Inter's decision “on the
guestion of discovery will be uplieon appeal unless it is arbityaor capricious, or induced by
fraud or imposition, or not supported by substantial evidenc@fkKRMTN. MIN. L. FOUND, 2
AMERICAN LAW OF MINING, 8§ 35.10, 35-32 (2013%kee also Converse v. Udali99 F.2d 616,
618 (9th Cir. 1968) (holding thaa United States District Cauhas jurisdiction to review
Interior’s determinations under tAelministrative Procedure Act).

When a mining claim is located on landtivdrawn from mineral entry under Section
204(c) of FLPMA, to continue tmine notwithstanding the withawal, the claimant must prove
discovery of a valuable mineral defipas of the time of withdrawalSeeSkaw v. United States
13 Cl. Ct. 7, 28 (1987) (“When land is closeddoation under the mining laws subsequent to
the location of a mining claim, the validity tie claim cannot be ecegnized unless the claim
was supported by a valid discoventla time of the withdrawal.”gff'd 847 F.2d 842 (Fed. Cir.
1988);see alsat3 C.F.R. § 3809.100(a) (“After the datewhich the lands are withdrawn from
appropriation under the ming laws, BLM will not approve a gh of operations . . . until BLM
has prepared a mineral examination repordetermine whether the mining claim was valid
before the withdrawal, and winelr it remains valid.”).

In this instance, the January 18, 2012 Withdra@aler, issued pursuant to the Secretary
of the Interior's autority under Section 204(c) of FLPMAyithdraws lands from the ambit of
the Mining Law of 1872, but does n@trohibit claimants from mining with “valid existing
rights.” SeeWithdrawal Order, 77 ED. REG. at 2,563 (“[T]his order withdraws approximately
1,006,545 acres of public and National Forest @ysiands from location and entry under the
Mining Law of 1872, . . subject to valid existing righit}’ (emphasis added)}ee also Skawl3
Cl. Ct. at 28 (holding that aailmant has valid existing rights when it made a discovery of a
valuable mineral deposit, as of the ¢iof the relevant withdrawal).

The BLM and Forest Service must conduatadid existing rights determination (“VER
determination”) to ascertain whether a claimhas made a discovery of a valuable mineral
deposit, thus endowing them witlialid existing righs” and excepting those claims from the
moratorium imposed by the Withdrawal Orde3ee Skawl3 Cl. Ct. at 29 felaining that if a



mining “claim is not valid at the time of withdralvit is not excepted from the effect of the
withdrawal”) ®

To obtain a VER determination under BLMgrgations, a mining @imant must first
submit a “plan of operations” for the proposed mining operatib@e43 C.F.R. § 3809.100(a).
BLM will not approve a plan of operations on withdrawn lands until BLM prepares a “mineral
examination report” that determines “the miningicl was valid before the withdrawal . . . [and]
remains valid.”ld. And, as explained above, a valid minitigim requires a claimant to show it
made a “discovery” of a valuable mineméposit within the bounda&s of the claim. See
Hafen v. United State80 Fed. Cl. 470, 473 (1994) (desanidpia mining claim on public lands
as a “unique form of property . . . . [requiridd discovery ‘within the limits of the claim™
(quoting Cameron v. United State252 U.S. 450, 456 (1920))). If the BLM determines that a
mining claim is valid, the BLM will process theaginant’s plan of mining operations to ensure it
is consistent with the requirements of 43 C.F.R. § 3809.4Dtereafter, the BLM may require a
claimant to provide “[o]peratnal and baseline environmentaformation for BLM to analyze
potential environmental impacts as required thg National Environmental Policy Act[.]’
Id. § 3809.401(c).

To obtain a VER determination under Forestvi#e regulations, a mining claimant must
first submit a plan of operatiorisr proposed mining operationsathincludes: information about
the mining operator; detailed maps showingltiwation of and access to the proposed mine; and
“[iInformation sufficient to destbe or identify the type obperations proposed and how they
will be conducted[.]” 36 C.F.R§ 228.4(c). The Forest Service will not approve a plan of
operations until it undertakes a VER “determioatinecessary to determine if [a mining
claimant] had discovered a valuable mihel@posit[.]” 8/8/13 Schuppert Decl.  $ee als@36
C.F.R. 8§ 228.41 (prohibiting the removal of migematerials “from segregated or withdrawn
lands,” but noting that this prasion does not “prohibit the exesei of valid existing rights”).

® The relevant BLM interngdolicy document explains:

Holders of mining claims and sites loed within lands later withdrawn from
mineral entry must prove their right tmntinue to occupy and use the land for
mining purposes. The owner must demmate they contain a discovery of a
valuable mineral deposit and/or are uaed occupied properlynder the General
Mining Law, as of the date of withdralvand as of the date of the mineral
examination. Mining claims or sites whose discovery or use or occupation cannot
be demonstrated on the date of withdsbwr the date of mineral examination
have no valid existing rights and wile contested by the Department.

BLM, Mining Law Administration, “Valid and Existing Rights Determinations.” See
http://www.blm.gov/wo/st/en/info/gulations/mining_claims.html (last visited Apr. 14, 2014).

" This regulation requires @lan of operations that includes: detailed operator
information; a description of operations; magtewing drill sites and mining activities; water
management plans; a reclamation plan; a mongglan; and an intan management plarSee
43 C.F.R. 8§ 3809.401(b) (listing the informatiotp&n of operations must contain”).
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Unless the Forest Service has made a VERmatation, it will not approve, modify, or deny a
plan of operationsSee36 C.F.R 228.5(a)(1)—(5) (listing the amis the Forest Service must take
after receiving a proposed plan of operations).

E. Issues Raised By The Government’s August 20, 2013 Motion To Dismiss.
1. Whether Plaintiff's Takings Claims Are Ripe For Adjudication.
a. The Government’s Argument.

First, the Government argues that Plaintiffiserse condemnation claims are not ripe for
adjudication, because Plaintiff failed to follotive administrative procedures required by the
BLM and Forest Service. Gov't Mot. 13. particular, Plaintiff neither submitted a plan of
operations nor obtained a BLM mineral examioatreport. 8/5/13 Cox Decl. I 4-8. Nor has
Plaintiff submitted a plan of operations to the Forest Service and consequently has not received a
VER determination. 8/8/13 Schuppert Decl. {Ib.fact, on May 7, 201(Rlaintiff specifically
withdrew a previously proposed plan of operatienbmitted to the Forest Service, even though
the Forest Service had scheduled a field visibégin the VER determination process. 8/8/13
Schuppert Decl. T 9. Since Risff has complied with neither the BLM nor Forest Service
procedures, neither agency has “made a preliypioafinal decision that would bar [P]laintiff
from using or that would taki@]laintiff’'s unpatented mining eims[.]” 8/8/13 Schuppert Decl.

1 5;see als®@/5/13 Cox. Decl. T 4 (same).

Therefore, Plaintiff's failure to comply itth the mandated procedures of both the BLM
and Forest Service prevents the court from “deiteng if the [W]ithdrawal [O]rder has taken or
will ever take [P]laintiff's unpatented miningains.” Gov't Mot. 13 (“The [W]ithdrawal
[O]rder cannot take or prohibjiP]laintiff from using its upatented mining claims unleB4M
determines first that [P]laintiff does not havdidaxisting rights.” (internal citation omitted)).
In other words, because the plain languagthefWithdrawal Order evidences that it does not
prohibit mining on claims with valid existing rights, the court cannotraete what impact, if
any, the Withdrawal Order has @&taintiff’'s mining claims, unles and until Plaintiff receives a
VER determination. Gov't Reply Bee also id(“If the [Government] decles that some or all
of [Plaintiff's] claims are valid existing rights. . , then the [W]ithdawal [O]rder would not
prohibit [Plaintiff] from mining[.]").

Moreover, because Plaintiff's takings claimsust be analyzed under the three factors
articulated byPenn Central Transportation Company v. City of New Y488 U.S. 104, 124
(1978), Plaintiff's decision to avdithe required administrative medures deprives the court of
the “concrete facts” necessary to adjudicat&infiff’'s takings claims. Gov’'t Mot. 13 (citing
Palazzolo v. Rhode Islan&33 U.S. 606, 618—-19 (2001) (explaigithat a federal trial court
may not adjudicate an unripe takings claim unBenn Central as that angkis “cannot be
resolved in definitive terms until a court knovilse extent of permitted development’ on the
land in question”) (quotindglacDonald, Sommer & Frates v. Yolo Coyny7 U.S. 340, 351
(1986)));see also id15 (citing Stearns Co. v. United Staj€396 F.3d 1354, 1357-58 (Fed. Cir.
2005) (dismissing a takings ahaiof plaintiff’'s mining rightsas unripe, where the agency
retained authorityunder the Surface Ming Control and Reclaation Act of 1977, 30
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U.S.C. 88 12011328, to afford relief thveas equivalent to “VER status™ge also Williamson
Cnty. Reg’l Planning Comm’n v. Hamilton Bank of Johnson,@fg U.S. 172, 191 (1985) (A
takings claim “simply cannot be evaluated until the administrative agency has arrived at a final,
definitive position regarding how will apply the regulations at issue to the particular land in
guestion.”). In short, it is impossible fahe court to determine whether the Government
“actually took” a property interestinless and until Plaintiff availgself of the administrative
procedures at the BLM and st Service that Congressopided. Gov't Mot. 9 (citingAir
Pegasus of D.C., Inc. v. United Staté24 F.3d 1206, 1212-13 (Fed. G005) (explaining that,
even where a property owner hasvalid property interest, theourt [nevertheless also] must
determine whether the governmental action stiasamounted to a compensable taking of that
property interest”) (quotingm. Pelagic Fishing Co., L.P. v. United Statg89 F.3d 1363, 1372
(Fed. Cir. 2004))).

Second, the Government argues that PRintinnot establish that the 678 unpatented
mining claims at issue are protected properights, since “[P]laintiff lacks the [VER]
determinations under the Mining Law [of 1872] tlnaduld be necessary &stablish that these
claims are compensable property interests.” Gov't Mot. 15 (cBiegf 371 U.S. at 336-37
(holding that unpatented mining ai@s are only “valid against the Wed States if there has been
a discovery of mineral within the limits of the claim”pee also id17 (citing Hall v. United
States 84 Fed. Cl. 463, 470-71 (2008) (explaining taatompensable progg interest in
unpatented mining claims requires a determinatiotoabe validity ofthose claims) (internal
citations and quotations omitted)J.0 obtain a VER determinati, the BLM and Forest Service

“must conduct . . . mining claim validity aminations to determine if [P]laintiff
has ... discover[ed] ‘valuable mineral demsit Gov't Reply 2 (quoting 30 U.S.C. § 22
(“[AJIl valuable mineral deposits lands belonging to the Uniteskates . . . shall be free and

open to exploration and purcleg$’ (emphasis added))).

Third, the Government argues tithe United States Distric€ourt for the District of
Arizona’s decision inYount v. SalazarNo. 3:11-cv-8171, 2013 WL 93372 (D. Ariz. Jan. 8,
2013), holding that challenges tbhe Withdrawal Order on vamis statutory and regulatory
grounds are ripe for adjudication, does not have psea effect in thiditigation. Gov't Reply
4 (citing Laguna Hermosa Corp. v. United Stgtég1 F.3d 1284, 1288 (Fed. Cir. 2012) (holding
that collateral estoppel did napply where an issue decidedan earlier case was not identical
to the issue in the pending case)).

b. Plaintiff's Response.

Plaintiff responds to the Government’s ripssi@rgument in four ways. First, Plaintiff
does not dispute that it has not received a VE#Rrdenation from the Forest Service or BLM.
Instead, Plaintiff responds that obtainingV&R determination is tinnecessary,” since the
Government “already acknowledged the exisee of valuable mmeral deposits under
[Plaintiff's] claims.” PIl. Resp. 10. On @uber 27, 2011, the BLM, in contemplation of the
Withdrawal Order, issued a Final Environmental Impact Statement (“FEIS”), pursuant to NEPA,
concluding that 60,638 tons ofamium oxide lies underneathett8,350 mining claims located
within the Withdrawal Area. PIl. Resp. 1Qtifig FEIS, B-26). The methodology employed by
the BLM in the FEIS demonstrates that 12,260s of uranium oxide lies under Plaintiff's
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unpatented mining claims, and as such, trevg@dhment has “already made administrative
findings tha}é[ support the existence of valuable mailseand valid existing rights by [Plaintiff].”
Pl. Resp. 11.

Second, Plaintiff argues that this dispute is ripe for adjudication, because “an
administrative decision has beenmlized and its effects are fglty Plaintiff] in a concrete
way[.]” PIl. Resp. 7 (citingAbbott Labs. v. GardneB87 U.S. 136, 148-49 (1967) (holding that
to determine whether an action is ripe for adjudication the court must “evaluate both the fitness
of the issues for judicial decision and thardship to the parties of withholding court
consideration”)). According to Plaintiff, thgvithdrawal Order is a “final decision” that
precludes Plaintiff from conduaig exploratory drilling and fromidemonstrating the existence
of valuable minerals . . . [and] from developiagd profiting from its claims.” Pl. Resp. $ee
also id. (“[T]he [Government] has taken [Plaintiff’'shining claims specifically because it has
taken [Plaintiff's] ability to explore those claims®).

Third, Plaintiff asserts that the Governmentfgeness argument has been rejected by the
United States District Court for the District of ArizonaYiount 2013 WL 93372, at *14, an
action “based on the same facts as the preseat taat challenges the Withdrawal Order under
the Administrative Procedure Act, 5 U.S.C. § Bikeq Pl. Resp. 9. In addition, the June 21,
2013 Complaint properly pleads the elements pémasetaking claim. As sch, the court must
accept, as true, Plaintiff’'s asien that “it owns 678 valid mininglaims” at this stage of the
litigation, recognizing that additional proof will beecessary at trial; and that the validity of
Plaintiff's claims is an element ofithcause of action. PIl. Resp. 11-14 (citingcas v. South
Carolina Coastal Councijl505 U.S. 1003, 1019 (1992) (holdingattwhen a regulation forces
the owner of real prapty to sacrifice alleconomically beneficial uses their property, they
“ha[ve] suffered a taking”))see also id12 (construing the Government’s ripeness arguments as
an “improper[] demand[] that [Plaintiff] prove elemsrof its case as a peguisite to bring[ing]
this action”).

Fourth, Plaintiff argues that there are two distinct standards used to evaluate mining
claims. “The first, and more lenient standaagplies to the initial location, or ‘staking,” of
mining claims.” PIl. Resp. 13. The prereqgugsior the initial location of a mining is a
“discovery . . . of such a character that a pemsoardinary prudence ould be justified in the
further expenditure of his labor and means, wittreasonable prospect of success, in developing
a valuable mine.” Pl. Resp. 13 (quotiBgst 371 U.S. at 335—-36 (quotir@astle 19 Pub. Lands
Dec. at 457)). A claimant that made this init@discovery” is entitled tcstake the mining claim,
and then explore and developathclaim. Pl. Resp. 13. Theecond and stier standard,
however, is necessary tbtain a “patent (or title)” to thet@ encompassed by the mining claim,

8 Plaintiff further observes that a minkeexamination of its 678 claims “will never
happen.” PIl. Resp. 11.

® In addition, undergoing a VER determinatisrfmeaningless because it generally is not
possible to demonstrate mineral discovery asdated by the [Governmdmithout exploratory
drilling, and under the [W]ithdrawal [Order], éhexploratory drilling isprohibited without a
demonstrated mineral discovery.” Pl. Resp. 8.
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which requires a mining claimant to demonstratd the claim is “valuable for minerals . . . or
that there is a showing of sufficient valuable minerals to economically justify establishing a
working mine.” Pl. Resp. 13 (quotitgest 371 U.S. at 336). Because Plaintiff's unpatented
mining claims are centered on brecchia pipes, trey“likely to contain mineralization.” PlI.
Resp. 13-14. As such, Plaintiff does not needamply with the BLM and Forest Service’s
regulatory scheme because the “the nature of such geologic formations is such that a prudent
person would invest further labor and meaasexplore and confin mineralization, thus
satisfying the first standard[.]” Pl. Resp. 1Bhe Withdrawal Orderhy contrast, impermissibly
requires Plaintiff to satisfy the second, ma&teingent standard, amaoumg to a “regulatory
change . . . [that] is an inampriate standard to [gauge] thalidity of a mining claim for the
purposes of permitting minerak@oration.” Pl. Resp. 14-15ge also id12 (explaining that the
Withdrawal Order “creates a regulatory schemeniiining claims that previously did not exist,
and which effectively destroys [Plaintiff's] abilito explore, develop and economically benefit
from its mining claims”).

C. The Court’s Resolution.

Foundational principles of ripeness and mgs jurisprudence govern resolution of
Plaintiff's takings claims. A “takings claim calls for a two-step analysi&aruk Tribe of
Cal. v. Ammon209 F.3d 1366, 1374 (Fed. Cir. 2000). Fitlse court must determine whether
the claimant has established anpensable property interesgee Hall 84 Fed. Cl. at 47Gsee
also Am. Pelagic Fishing Co379 F.3d at 1372. If, however, “tbaimant fails to demonstrate
the existence of a legally cogable property interest, the [ctst task is at an end.”Am.
Pelagic Fishing Cq 379 F.3d at 1372. Second, the court ndgsermine “whetér the character
of the governmental action affected thailant’s ‘bundle of property rights.'Hall, 84 Fed. CI.
at 470 (quotindaruk Tribe 209 F.3d at 1374¥)ee also Chancellor Manor v. United Statg31
F.3d 891, 902 (Fed. Cir. 2003) (same re: whegjomernmental action constitutes a compensable
taking “for a public purpose”). The Fifth Amément, however, does not create the property
interests it protectsSee Phillips v. Wash. Legal Foun824 U.S. 156, 164 (1998) (“Because the
Constitution protects rather than creates propertydasts, the existence of a property interest is
determined by reference to ‘existing rules understandings that stefrom an independent
source such as state law.” (quotiBgard of Regents of State Colleges v. R4@8 U.S. 564,
577 (1972))).

To determine Plaintiff's property interestetlcourt is cognizant & unpatented mining
claims are a unique form of prapeconstituting a “possessory inést in land,” wiere “the title
to the land in controversy still belongs to the United Statekafen 30 Fed. Cl. at 473ee also
Best 371 U.S. at 336 (“Respondshimining claims are unpatentethe title tothe lands in
controversy still being in the Ubked States.”). Neverthelesgsnpatented mining claims are a
protected property interestif ‘there has been a discoveoy mineral within the limits of the
claim.” Best 371 at 336 (emphasis addes@e also Holden v. United Stat@8 Fed. Cl. 732,
735 (1997) (“To have a compensabhterest in unpatented minimtpims sufficient to bring a
taking action in [the United 8tes Court of Federal Claims], there must have been a
determination as to the validigf those mining claims.”)Payne v. United State81 Fed. Cl.
709, 711 (1994) (“[A] finding that annpatented claim is valid agairibe United States . .. can
only be made if there has been a discovery offiagral within the limits of the claim.” (internal
guotations and citeons omitted));Hafen 30 Fed. Cl. at 473 (samelo rights, however, attach
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to an invalid claim. See Best371 U.S. at 337 (“[N]o right arisdsom an invalid claim of any
kind.”). Congress has authorizéte Department of Interior to determine the validity of mining
claims on the public landsSee Camergr252 U.S. at 46(‘[T]he Secretary of the Interior . . . is
charged with seeing that . . .lidaclaims may be recognizedvalid ones eliminated, and the
rights of the public preserved.’§ge also Payne1 Fed. Cl. at 711 (holding that while normally
the United States Court of Federal Claims isdéermine questions of ownership as an incident
to determining a takings claim,” Congress has mitlaterior the power in the first instance to
inquire into the validity of mining ghts claimed against the Governmengge also Hafen30
Fed. Cl. at 473 (“The determination of the validafyclaims against # public lands has been
entrusted to the Department oetnterior since its creation it849.”). The estdished test to
determine validity of a mining claim is that “it siube of such a character that ‘a person of
ordinary prudence would be justified in the hat expenditure of his labor and means, with a
reasonable prospect of successdeveloping a valuable mine.Hafen 30 Fed. Cl. at 473
(quotingChrisman 197 U.S. at 322).

Ripeness is rooted both in condiitnal and prudential considerationSee State Farm
Mut. Auto. Ins. Co. v. DoJeB02 F.2d 474, 479 (D.C. Cir. 198&grt. denied 480 U.S. 951
(1987) (explaining that ripenessdstermined both by “the ArticlBl requirement of a ‘case or
controversy’ and prudential considerations favgpthe orderly conduct dhe administrative and
judicial processes”). For déise reasons, the United States Court of Appeals for the Federal
Circuit has explained that “a claim that govermtneegulation has taken the economic viability
of a property ‘is not ripe until the government entity charged with implementing the regulations
has reached a final decision regagdihe application of #nregulations to the pperty at issue.”
Stearns 396 F.3d at 1358 (quotingilliamson Cnty. Reg’l Planning Comm'A73 U.S. at 186);
see also Washoe Cnty. v. United StaBd® F.3d 1320, 1324 (Fed. Cir. 2003) (“Takings claims
arising from the application of government rigions are not ripe until the government entity
charged with implementing the regulation has red@hé&nal decision.”).But, “a claimant must
have first ‘followed reasonablend necessary steps to allow regalgtagencies to exercise their
full discretion’ so that the extent diie restriction on property is known¥Washoe Cnty.319
F.3d at 1324 (quotingalazzolg 533 U.S. at 620-21). In the realm of takings jurisprudence,
ripeness is of paramount importance, becdlsecourt “cannot determine whether a regulation
has gone ‘too far’ unless it knows how far the regulation god$atDonald 477 U.S. at 348;
see also Mehaffy v. United Stat88 Fed. Cl. 604, 612 (2011) (stagithat finality, and therefore
ripeness, “is compelled by the nature of the takings inquiry”).

As a matter of law, without a VER determinatifvom either the BLM or Forest Service,
Plaintiff cannot establish, eveat this preliminary procedurastage, that it possesses a
protectable property interest the 678 unpatented mining claims since “a compensable interest
in unpatented mining claims [requires a] . . ted@ination as to the validity of those mining
claims.” Holden 38 Fed. Cl. at 735;eg also Best371 U.S. at 336 (hding that unpatented
mining claims are “valid against the United Statdkere has been a discoye®f mineral within
the limits of the claim” and explaining that sudéterminations are entrusted to the Department
of the Interior (emphasis addedPayne 31 Fed. Cl. at 710-11 (sameglafen 30 Fed. CI. at 473
(same). Plaintiff is incorrect that a table a October 27, 2011 Final Environmental Impact
Statement estimating undiscovered uranium emdemwt in the Withdrawal Area is an
“acknowledge[ment of] the existence of valuableneral deposits under [gntiff's] claims.”

Pl. Resp. 10. That document does not wireent the BLM’s responsibility to make a
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determination of the validitpf unpatented mining claimsSee Holden38 Fed. Cl. at 735%ee
also Skaw 13 CI. Ct. at 29 (“The function of theo@rnment mineral examiner is . . . to
verify . . . whether the claimant has,fact, found a valuable mineral deposit.”).

The absence of a compensable propertyreastehas been recognized as grounds for
dismissal under RCFC 12(b)(1) and 12(b)(®ompare Hafen30 Fed. Cl. at 474 (dismissing
takings claim premised on unpatented miningnetaifor lack of subject matter jurisdiction,
because “plaintiff ha[d] no valiéxisting right” in the claimspand Payne 31 Fed. Cl. at 712
(concluding that the absence of “an examinabbithe validity of the mining claims at issue”
divested the court of jurisdiction dmwarranted a stay of proceedingsjth Holden 38 Fed. ClI.
at 735-36 (concluding that the laock a VER determination frorthe BLM did not divest the
court of jurisdiction, but precludeplaintiffs from “stat[ing] aclaim for relief under the Fifth
Amendment”) and Ford v. United StateslO1l Fed. Cl. 234, 238 (2011) (explaining that
plaintiff's failure to establish &alid property interestvould warrant dismissal for failure to state
a claim upon which relief can be granted). tAs United States Coudf Federal Claims has
determined:

Because the plaintiffs have never requested that the BLM determine the validity
of their mining claims, their taking acti@oes not rely on angetermination that

they have a compensable interestthie unpatented mining claims. Without a
determination as to the validity of tipéaintiffs’ unpatented mining claims, those
mining claims do not constitute a compesisaproperty interest, and, therefore,
the plaintiffs cannot recover this [c]ourt under a taking theory.

Holden 38 Fed. CI. at 736.

In this case, Plaintiff failed to obtaia VER determination and consequently has no
property right. Plaintiff therefore naot show an entitlement to reliekee Am. Pelagic Fishing
Co, 379 F.3d at 1372 (“If the claimafdils to demonstrate the etésce of a legally cognizable
property interest, the [court’'shsk is at an end.”see also Holder38 Fed. Cl. at 736 (holding
that an owner of unpatented lode mining clainmasserted the Government’s “closure of lands
on which [his] unpatented miningatins were located constitutadaking” did not state a claim
for relief because the BLM had not made a deieaition as to the validity those claims).

Plaintiff's takings claims also must laksmissed, pursuant to RCFC 12(b)(1), because
those claims are not ripe for adjudication. Whghdrawal Order explicitly provides that it does
not impact claimants with valid existing right§eeWithdrawal Order, 77 #D. REG. at 2,563
(“This order withdraws approximately 1,006,545 exciof public and National Forest System
lands from location and entry under the Mining Law of 1872, subject to valid existing
rights.” (emphasis added)). Unless and until Rti&fi receives a VER determination, neither the
BLM, the Forest Service, nor this court cartedmine if and how the Withdrawal Order will
impact Plaintiff's unpatented mining claimSee Stearns896 F.3d at 1358 (A takings claim “is
not ripe until the government entity chargedhwimplementing the regulations has reached a
final decision regarding the application of tregulations to the propertat issue.” (quoting
Williamson Cnty. Reg’l Planning Comm’'d73 U.S. at 186)). Beffe Plaintiff may bring a
takings claim in the United States Court of Fati€laims, the BLM and Forest Service must be
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given “the opportunity, using [their] own reasonable procedures, to decide and explain the reach
of the challenged regulation.Palazzolg 533 U.S. at 620see also United States v. Riverside
Bayview Homes, Inc474 U.S. 121, 1261985) (“[T]he mere assertioof regulatory jurisdiction

by a governmental body does not constitute a regulatory takirgegrns 396 F.3d at 1358
(holding that a takings claim was not ripe becabhseclaimant had not pursued relief that was
equivalent to a VER determinatiorBenchmark Res. Corp. v. United Staté4 Fed. Cl. 458,

463 (2006) (“A plaintiff is not entitled to seeldicial review before following the prescribed
administrative procedures.”). This is not a cadere “the permissiblases of the property are
known to a reasonable degree of certaintifdlazzolg 533 U.S. at 620. Nor is this case one
where the Government “has not itiéed any further administrative egp available” to Plaintiff.
Washoe Cnty.319 F.3d 1320. Instead, Plaintiff declintedfollow a fundamentally reasonable
and necessary procedure that will allow the BLM and Forest Service “to exercise their full
discretion’ so that the extent ofetmestriction on mperty is known.”Washoe Cnty319 F.3d at
1324 (quotingPalazzolg 533 U.S. at 620-21).

Plaintiff's remaining arguments against dismisalgo lack merit. As an initial matter,
the court is not obligated to accept the factual averments in the June 21, 2013 Complaint when
ascertaining whether this dispuis ripe for adjudicationSee Reynold846 F.2d at 747 (“If a
motion to dismiss for lack of subject matterigdiction . . . challenges the truth of the
jurisdictional facts alleged in the complaint, fii@al] court may considerelevant evidence in
order to resolve the factual dispu)). Further, the fact that &htiff's unpatented mining claims
are centered on brecchia pipes that are kil contain mineralization” does not excuse
Plaintiff from compliance witithe VER determination processince “Congress has given the
Department of Interior the powar the first instance to inquiiato the validity of mining rights
claimed against the GovernmenPayne 31 Fed. Cl. at 711. Ihough Plaintiff invokesAbbott
Laboratories that case held that ripeness must lseatned by evaluating “the fithess of the
issues for judicial decision andetthardship to the parties ofiththolding court consideration.”
Abbott Labs.387 U.S. at 149. In this case, analydi®laintiff's takings claim involves highly
factual determinations where “further admirasive proceedings are contemplated,” as opposed
to the kind of “purely legal” issues thAbbottheld were sufficiently ripe for adjudicatiord.

This case also invokeésbbott’'swarningthat ripeness is designed ‘fpoevent the courts, through
avoidance of premature adjudicatjdrom entangling themselves in abstract disagreements over
administrative policies . . . [and from interfering with agency decision making] until an
administrative decision has been formalized|q’ at 148.

Although Plaintiff cites to th court’s determination iYountthat a challenge to the
Withdrawal Order under the APA was ripe forjutication, that decision has no preclusive
effect here. For collateral egipel to apply, the issue in thisseamust be “identical to [the
issue] decided in the first actionl’aguna Hermosa Corp671 F.3d at 1288. The District Court
found that challenges to the Wilrawal Order on statutory andytgatory groundsvere ripe for
adjudication. See Yount2013 WL 93372, at *14. That detamation, however, is wholly
distinct from one that Plaintiff's takingslaims under the Fifth Amendment are ripe for
adjudication. See Laguna Hermosa Cor®71 F.3d at 1288 (holdinthat issues were not
identical for purposes of issue preclusion because in one case, the court was required to interpret
a particular statutory word, whereas i thther, that analysis was unnecessa®¢; also In re
Freeman 30 F.3d 1459, 1465 (Fed. Cir. 1994) (“[A]pgation of issue preclusion centers around
whether an issue of law or fact Haeen previously figated.”).
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Finally, while Plaintiff decries the Janual$, 2012 Withdrawal Qler as imposing a new
and materially different regulatory schemeg tlequirement to obtain a VER determination on
lands that are withdrawn from appropriatiander the Mining Law of 1872 is of relatively
longstanding nature. As anitinl matter, the BLM published a Final Rule formally imposing
this requirement on November 21, 2000, over elepgars prior to the Withdrawal OrdeGee
Mining Claims Under the General Mng Laws; Surface Management, B&D. REG. at 70,025
(promulgating the BLM Final Rule requiring ming operators to obtain a VER determination
prior to receiving approval foa plan of operations on ithdrawn or segregated lands).
Furthermore, as comments accompanying the Mboee 21, 2000 Final Rule demonstrate, both
the Forest Service and BLM had imposed thimesaequirement, as a matter of policy, prior to
November 21, 2000Id. at 70,026 (explaining that, even thougibjoth the Forest Service and
BLM already generally do, as a ttex of policy, require VER examinations when operations are
proposed on lands that have been withdrawn gregated,” the BLM “beliees that this policy
should be embodied in regulations so thltaffected interests are fully aware of it, and to
assure that mining operations don’'t proceedsigregated or withdrawn areas unless valid
existing rights are presefit(emphasis added)). As an experienced mining operator, Plaintiff
was or should have been aware of this requirement.

For these reasons, the court has determihatl Plaintiff's takngs claims must be
dismissed, without prejudice.

2. Whether The Court Has Jurisdiction To Adjudicate Plaintiff's
Estoppel Claim.

a. The Government’s Argument.

The Government posits several reasons fioy the court also doasot have jurisdiction
to adjudicate Plaintiff's “estoppeltause of action. First, testablish jurisdiction under the
Tucker Act, Plaintiff must establish a “fe@érlaw, regulation, [constitutional provision], or
contract that ‘mandat[es] compensation’ bg tnited States for ‘money damages[.]” Gov't
Mot. 18 (quotingMitchell, 463 U.S. at 216—18ee also Jan’s Helicapr Serv., Inc. v. FAAS25
F.3d 1299, 130607 (Fed. Cir. 2008plding that jurisdiction undethe Tucker Act requires a
“money-mandating” source of federal law creatngght to “money damages against the United
States”)). Since the June 21, 2013 Complaint do¢sncorporate or reference any federal law,
regulation, or contract requirinje Government to pay money damages for refusing to allow
Plaintiff to mine on federal landsubject to the Withdrawal @er, the court does not have
jurisdiction over Plaintiff's estoppelause of action. Gov’'t Mot. 18.

Second, even if Plaintiff properly pled a mgrmandating provision of federal law in the
Complaint, estoppel may not be asserted agdimes Government “where, as here, [P]laintiff
requests monetary damages but (1) does notcadduwritten contragbrohibiting the alleged
federal misconduct allegedly causing these damageshich [P]laintiff dlegedly relied and (2)
alleges damages from federal actions that,af tbccurred, would violate federal law.” Gov't
Mot. 18-19 (citingFrazer v. United State®288 F.3d 1347, 1352-53 (Fed. Cir. 2002) (explaining
that the doctrine of equitableteppel is not available in suiteeking money damages from the
Government “where payment would coniae a statutory appropriation”) (quotijfice of
Pers. Mgmt. v. Richmond96 U.S. 414, 423-24 (19908ee also Burnside—Ott Aviation
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Training Ctr., Inc. v. United State®985 F.2d 1574, 158{Fed. Cir. 1993) (observing that
equitable estoppel may be avaikblgainst the Government wherplaintiff's claim is based on

a purported breach of contract)). Plaintifhs not shown, however, any written contract
requiring the BLM or Forest Sepe to approve Plaintiff's uramm mining. Gov’t Mot. 19. In
addition, without an approved plar operations and a VER determination, it would be illegal
for Plaintiff to mine within the Withdrawal A, and thus applicatioof equitable estoppel
would result in actions that are “unauttzexd under federal law.” Gov’t Mot. 19.

Third, Plaintiff's estoppel asse of action, like the takisgclaims, is not ripe for
adjudication. Gov’'t Mot. 19 (citindexas v. United State§23 U.S. 296, 300 (1998) (“A claim
is not ripe for adjudication ift rests upon contingent futurevents that may not occur as
anticipated, or indeed may not occur at dlhternal citations anduotations omitted))).

Fourth, to the extent that the Complaint alleges an implied-in-fact contract cause of
action, the court does not hayerisdiction to adjudicate #i claim for similar reasorS.
Plaintiff's implied-in-fact contractheory does not rest on a feddeav or contract that mandates
compensation by the Government. Gov't Repsy Moreover, none of the sources Plaintiff
cited in order to buttrasthe implied-in-fact conact theory authorize Plaintiff to conduct mining
activities within the Withdrawal Area or “indie[] a promise to pay [P]laintiff money if the
[Government] ever prohibits [Plaintiff] from doirgp.” Gov't Reply 15. Likewise, Plaintiff is
required to “link the ‘course ofonduct’ on which it supposedly relied to an actual contract”
authorizing Plaintiff to mine withirthe Withdrawal Area. Gov't Reply 15ee also id.16
(stating that Plaintiff's theory requires it to Kirithe federal representations which it claims to
have relied [on] to an actual contract allagithe particular mining activities that [P]laintiff
desires”). But, Plaintiff has failed to pledlde requirements for an implied-in-fact contract,
which must allege “the same elements aseapress contract.” Gov't Reply 15 (quoting
Peninsula Group CapitalCorp. v. United States93 Fed. Cl. 720, 731 (2010¥ee also
Sinclair v. United Statesb6 Fed. CIl. 270, 277-78 (2003) (listing the requirements for an
implied-in-fact contract as “consideration, laskambiguity in offer and acceptance, mutuality
of intent to contract, and actuauthority on the parof the agency represtative to bind the
Government”)). Because Plaintiff's implieddact contract theory relies on unidentified
language in Section 304 of the AAVmutuality of intent and ansideration are lacking. Gov’t
Reply 15-16.

b. Plaintiff's Response.

Plaintiff responds that the Complaint progepled a “[p]Jromissorye]stoppel [c]laim,”
based on the congressional determination irti@e804 of the AWA that the lands within the
Withdrawal Area are “eligible for mineral expla@i” and therefore ineligible for withdrawal.

Pl. Resp. 15. In addition, the Government @téld and continues toollect mining claim
maintenance fees from Plaintiff and other claimants with mining claims in the Withdrawal Area.

191n the September 20, 2013 Response, Plaattempts to recashe estoppel cause of
action in terms of an implied-in-fact coatt. PIl. Resp. 15-16 Yglaining that the
Government’s conduct “is sufficient to formethbasis for an implied-in-fact contractual
obligation to leave the lands avdila for mineral exploration”).
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Pl. Resp. 15. This “conduct is sufficient to form the basis for an implied-in-fact contractual
obligation to leave the lands available fanineral exploration.” PIl. Resp. 15-16 (citing
Toon v. United State®96 Fed. Cl. 288, 299 (2010) (explaining that Tucker Act jurisdiction
extends to implied-in-fact contracts, but that a ifgi#f must allege all the requisite elements of

a contract with the United States”)).

Plaintiff also contends thagquitable estoppel may be aged against the Government
where the claim is based on a breach of conttaat that there is noequirement “that the
contract be in writing.” Pl. R@s 16. Plaintiff also reasons thiwe estoppel claim is ripe for
adjudication, because the Withdrawal Order a final agency decision and “mineral
examinations . .. will not change the existeoicextent of [Plaintiff's] harm.” Pl. Resp. 16-17.

C. The Court’s Resolution.

Plaintiff's estoppel claim is b ambiguous and inconsistendyticulated. For example,
it is referred to as: lestoppel (Compl. 18)2) promissory estoppel (Compl. § 3); (3) equitable
estoppel (Compl. 1 69); and (4) and anliegzin-fact contract (Pl. Resp. 15-16).

Although the Complaint refers tbe generalized concept @$toppel, that term, standing
alone, is ill-defined and nebulou§eeRESTATEMENT (SECOND) OF CONTRACTS 8§ 90 (“Estoppel
prevents a person from showinggttruth contrary to a represetiva of fact made by him after
another has relied on the represdion.”). Black’s Law Dictioney defines estoppel, generally,
as:

A bar that prevents one from assertinglaim or right that contradicts what one

has said or done before or what has Hegally established as true. 2. A bar that
prevents the relitigation of issues. Bn affirmative defense alleging good-faith

reliance on a misleading representation andinjury or detrimental change in

position resulting from that reliance.

BLACK'SLAW DICTIONARY 589-90 (8th ed. 2004).

These characterizations, however, are meretege definitions for various iterations of
estoppeli(e., promissory estoppel, collateral estop@eld equitable estoppel), as evidenced by
the fact that Black’s Law Dimnary provides specific defindns for upwards of twenty-five
types of estoppel immediately thereafted. Thus, while the Complaint generally alleges an
estoppel claim, the gravamen of Plaintiff’'s seceadse of action is eign: promissory estoppel,
equitable estoppel, or breachasf implied-in-fact contract.

To the extent that Plaintiff'slaim is one for promissory estoppel, the United States Court
of Federal Claims does not have jurisdiction adjudicate that claim, because promissory
estoppel “requires the cduyto] find an implied-in-law comtct, a claim for which the United
States has not waived isovereign immunity.”Steinberg v. United State80 Fed. Cl. 435, 443
(2009);see also Hercules, Inc. v. United States6 U.S. 417, 423 (1996) (“[J]urisdiction [under
the Tucker Act] extends only to contracts eithgoress or implied in factand not to claims on
contracts implied in law.”)Carter v. United State98 Fed. Cl. 632, 639 (2011)This court has
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no jurisdiction to hear a claim for promissorycggiel, and to the extent plaintiff substantively
asserts the elements for promissory estoppgidsal for lack of jusdiction under2(b)(1) is
appropriate.” (internal citation omitted)ljubbs v. United State0 CIl. Ct. 423, 427 (1990)
(noting that “[p]Jromissory estoppes another name for an imptien-law contract claim”).

To the extent that Plaintiff claims an imulin-fact contract ar@sfrom Section 304 of
the AWA, an unidentified 2008 Resource Managenkam “that classified the lands [within the
Withdrawal Area] as eligible for mineral explamat,” together with the Government’s collection
of maintenance fees, these cotitams fall far short of a well-pled allegation of an implied-in-
fact contract sufficient for this court to exercjaasdiction. Sectior304 of the AWA provides:

The Congress hereby finds and directs thatls in the Arizon&trip District of
the Bureau of Land Management, Arizomad those portions of the Starvation
Point Wilderness Study Area (UT-040-057¢ &aria Canyon Instant Study Area
and contiguous Utah units in the Cedaity District of the Bureau of Land
Management, Utah, not designated wdderness by this Act have been
adequately studied for wilderness dgsition pursuant to section 603 of the
Federal Land Policy and Managem#at (Public Law 94-579) and are no longer
subject to the requirement of secti 603(c) of the Federal Land Policy and
Management Act pertaining to the mgeaent of wilderness study areas in a
manner that does not impair the suitapilof such areas for preservation as
wilderness.

AWA, Pub. L. 98-406, 98 Stat. 1485 § 304.

The Tucker Act authorizes the United States Court of Federal Claims to “render
judgment upon . . . any express or impliedntract with the United States[.]” 28
U.S.C. § 1491(a)(1). But “jurisdiction undéhis provision requires . . . a non-frivolous
allegation of a contract witthe [GJovernment.” Engage Learning, Inc. v. Salaza&60 F.3d
1346, 1353 (Fed. Cir. 2011) (emphasis in original). In contrast, an implied-in-fact contract
“requires proof of (1) mutuality of inten{2) consideration, (3) an unambiguous offer and
acceptance, and (4) actual authority on the piathe government’'s representative to bind the
government in contract.”"Kam-Almaz v. United State682 F.3d 1364, 1368 (Fed. Cir. 2012)
(quotingHanlin v. United States316 F.3d 1325, 1328 (Fed. Cir. 2003)).

Plaintiff's citation to Section 304 of the AWK not an explicit promise to maintain the
Withdrawal Area for mineral exction, nor constitutes an offer, as it does not reflect the
“manifestation of willingness [on the part of the Government] to enter into a bargain, so made as
to justify another person in understanding that his assent to that bargain is invited and will
conclude it.” RESTATEMENT(SECOND) OF CONTRACTSS 24. Nor does the Complaint sufficiently
allege consideration “in the form of a bargakiedexchange . . . that the promisee’s expectation
of performance is reasonable, and not disinges reliance on the words of a non-serious and
unwilling promisor.” Howell v. United State$1 Fed. CI. 516, 521 (2002).

Assuming, arguendg that payment of fees to theo@rnment may give rise to an
implied-in-fact contract, the court also does natehgurisdiction to adjudicate that claim because

21



Plaintiff has not asserted or otherwise demanstt that this impliedh-fact contract “could
fairly be interpreted as contemplreg money damages for [its] breacidlmes v. United States
657 F.3d 1303, 1315 (Fed. Cir. 2011) (holding that @swroper for the [United States Court of
Federal Claims] to require a demonstratioattthe agreements [allegedly breached by the
Government] could fairly be interpreted aentemplating money damages in the event of
breach”). Plaintiff's implied-in-fact contraatlaim rests solely on an assumption that the
Government had an obligation to keep the lawdhkin the Withdrawal Area open for mining
exploration and location, and ahthe Withdrawal Order breached that implied contractual
obligation. PIl. Resp. 15-16. Evédnan implied contractual obligmin of that n&ure existed,
Plaintiff has not alleged sufficierfacts to suggest that theelch of this obligation could
reasonably be interpreted to cemmiplate monetary damages.

Moreover, any claim for breach of an impliedfactt contract is insufficiently pled under
RCFC 8. SeeRCFC 8(a)(2) (requiring a “short and platatement of the claim, showing that
the pleader is enlted to relief’); see also Igbal 556 U.S. at 679-80 (holding that facts
suggesting the “mere possibility of misconduct” do ‘fratdg[e] . . . [a plaintiff's claim] across
the line from conceivable to plausible,” and are therefore insufficient to withstand a Rule
12(b)(6) motion to dismiss). The allegats at issue here demonstrate only tiathe
Government makes a future negative VER determinationaytprohibit Plaintiff from mining,
and that the Governmenmnight be obligated to compensate Plaintiff monetarily. Such
allegations do not allow the court to draw “treasonable inference that the [Government] is
liable” for breach of an implied-in-fact contradtl. at 678.

To the extent that the Comant alleges equitable estopp#ie United States Court of
Appeals for the Federal Circuit has held that “equitable estappel necessarily unavailable as
a matter of lawwhere the plaintiff's claim is based upan alleged breach of contractFrazer,
288 F.3d at 1353 (emphasis added). As discuabede, however, Plaintiff inadequately pled
the existence of a contract, ami¥en if an implied-in-fact cordct existed, the court would not
have jurisdiction over that claimd.

Further, “if equitable estoppel is availableaditagainst the [G]Jowament, some form of
affirmative misconduct must be shown in addittonthe traditional requirements of estoppel.”
Zacharin v. United State13 F.3d 1366, 1371 (Fed. Cir. 200®llecting cases and explaining
that every court of appeals, including the United States Court of Appeals for the Federal Circuit,
has “held that affirmative misconduct is a prersgeaifor invoking equitable estoppel against the
[G]overnment”). Interior's promulgation of éhWithdrawal Order wadesigned to protect the
Grand Canyon Watershed from the adversectsf of locatable mineral exploration and
development, and does nofleet Government misconductSee Henry v. United State870
F.2d 634, 637 (Fed. Cir. 1989) (holding tH&S procedures, although “cumbersome and
inefficient,” coupled with representations thatl diot have the effect of misleading the plaintiff
on the specific question at issue, dimbt constitute affimative misconduct);see also
Hanson v. Office of Pers. Mgmt833 F.2d 1568, 1569 (Fed. Cir. 1987) (holding that
Government officials’ incorrecadvice that “receipt of the hop-sum [workers’ compensation]
benefit would not prevent [plaintiff] from receng a civil service retirement annuity,” when in
fact it did, was not affirmative misconduct becaGsernment officials acted in good faith).
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For these reasons, Plaintiff's estoppelseaaf action also must be dismissed.
lIl.  CONCLUSION.

For these reasons, the Government’'s Au@@s 2013 Motion To Dismiss is granted.
Accordingly, the Clerk of Court is direed to dismiss the June 21, 2013 Complaint.

ITIS SO ORDERED.
/s

SJSAN G. BRADEN
Jidge
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