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OPINION

BUSH, Senior didge.

Now pending before the coustdefendant’s motioto dismisspursuant to
Rules 12(b)(1) and.2(b)(6)of the Rules of the United States Court of Federal
Claims(RCFC). Thatmotionhas beeriully briefedand is ripe for a decision by

!/ Bart D. Jeffresentered his appearance as attorney of record for the United States on
January 10, 2014, after the government’s motion to dismiss had been fully briefed.
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this court Oral argument was neither requested by the partiedewmed
necessary by the courBecause the court concludes that it lacks jurisdiaioer
plaintiff’'s claims,defendant’s motioto dismisss granted®

BACKGROUND 3

In this tax refund suit, plaintiff Domer L. Ishler, a resident of Alabama,
seeks aefund of federal income taxes, Federal Insurance Contributions Act
(FICA) taxes” and Federal Unemployment Tax Act (FUTA) takles alleges were
withheldby Nissei Sangyo America, Ltd\{sse) from salescommissions owed to
Mr. Ishler (and/or enties avned or controlled biim) in connection with the sale
of electronics components in Alabama during the years 1986 througl? 1991
Plaintiff's claimed refund is $400,000, but, accordinglaintiff, may well exceed
$2,000,000 “as the exact amount tN&seiwithheld out of the commissions due
[Mr. Ishlerand/or his entitigdgs currently unknown.” Compl. § 2(aMr. Ishler

’l Because the court lacks jurisdiction to consttermerits of plaintiff'sclaims, it does
not reach defendant’s arguments with respe&CFC 12(b)(6).

% The facts recounted in this opinion are tafkem plaintiff's complaint and the parties’
submissions in connection with defendant’s motion to dismiss. Except where othertewse n
the facts recounted in this opinion are undisputed.

“l TheFederal Insurance Contributions Act (FICA), 26 U.S.C. §§ 3101-3128 (2012),
finances a national system of old age, survivors, disability, and hospital insuesretish
commonly referred to as Social Security and Medicare. FICA imposesdaxsoth employers
and employees, and requires employers to withhdlilARaxes from their employees’ wages.

°/ The Federal Unemployment Tax Act (FUTARB U.S.C. §§ 3301-3311 (2012),
imposes an excise tax on employers to help &tate workforce agencieE€mployees do not
pay FUTA taxes.

®/ The court notes thalaintiff's complaint is somewhat ambiguous concerning the tax
years with respect to whid¥r. Ishler claims a refund. Although Count | of plaintiff's complaint
asserts a claim for refund “for the years 1986 through 1 Compl. Count I, T 1see also id.
Count |, § 3 (describing the “tax years in question” as 1986 through 1991), elsewhisre i
complaintMr. Ishler describes the relevant tax years as 1986 through 489a1.y 2(a), (c),
(e). The court construes the complaint broadly ¢tuthe a claim for refund with respect to tax
year 1991, but notes that doing so does not alter the court’s conclusion that it lackdijpmisdi
overall of plaintiff's claims. See infra.



states thalhe does not know iMisseiever renitted those amounts to the Internal
Revenue Service (IRSY. § 2(b),but nevertleless demands a refund on the theory
that the law treats such amounts as having been paid to the IRS “regardless of
whether IRS ever physically received such withholding taxdsY 2(3.

This is not the first suit involviniylr. Ishler’s or his entities’ dealings with
Nissej at least three othepurts including the United States Tax Court, have
adjudicated claims arising from those dealihg3f particular relevance herlr.
Ishler and 20th Century Marketing, Inc. (20th Century)whslly-owned
corporationpetitioned the Tax Court in August 1999 for a redetermination of
iIncome taxdeficiencies assessed agaipisintiff and20th Centuryincluding
fraud penalties assessed agaMstishler, for failing to report as income certain
commissions paid biissei toCamaro Trading Company (Camaro), a Hong Kong
corporationin 1987 and 1988SeeDef.’s Mot. Exs. 12. The Tax Courtin a
memorandum opinion issuet March 28, 2002upheld the deficiencies and
concluded thamr. Ishlerhad fraudulentlyused Camaro to dive[Nissei]
payments to himself and to his family and friends through an opaque series of
transferan 1987 and 1988 Seelshler v.Comm', T.C.M. (RIA) 200279, 2002
WL 467216, at 11 (2002) aff'd mem, 88 F. App’x 3811th Cir. 2003) The Tax
Court’s decision was summarily affirmed by the United States Court of Appeals
for theEleventh Circuitseelshler v.Comm'r, 88 F. App’x 38511th Cir. 2003)
andthe United States Supreme Court subsequently démeldhler’s petition for
certiorari seelshler v.Comm’r, 543 U.S. 810 (2004)

In May 20085 plaintiff filed a complaint with the United States District Court
for the Northern Districof Alabamain which heasserted various clainagainst

’I Sedshler v. Comm’r 442 F. Supp. 2d 1189 (N.D. Ala. 2006)sfdissingMr. Ishler's
monetary claims against tiieS Commissioner, an IRS revenue agent, ldis$ej as well asvir.
Ishler’sclaim for a declaratory judgment that he was entitled to a tax credit for amountsldithh
by Nisseifrom sales commissiong3ff'd, 237 F. App’x 394 (11th Cir. 2007ghler v.Comm’r,
T.C.M. (RIA) 2002-79, 2002 WL 467216 (2002) (upholding tax deficiencies assessed against
Mr. Ishlerand his whollyewned corporation, as well as fraud penalties assessed against
Ishler, for underreporting of commissions income in 1987 and 1888),mem, 88 F. App’x
385 (11th Cir. 2003)see also Camaro Trading Co. v. Nissei Sangyq Ltd,, 628 So. 2d 463,
466 (Ala. 1993) (holding that a sales representative agreement bé&lgserand Camaro
Trading CompanyCamaro)and signed br. Ishler on Camaro’s behalf, was void and
unenforceable).



theIRS Commissioner, IRS revenue agent, aridisseiarising out ofplaintiff’s
ongoing dispute with the IRS concerning taig liability with respect to
commissions paid biissei Among plaintiff'sclaims in that lawsunverean
informal claim for refundf taxes allegedly wthheld byNisseij and a claim for a
declaratory judgment thdr. Ishlerwas entitled to a tax credit for amounts
withheld byNissei In dismissing all oMr. Ishler’s claims, the district counnield,
inter alia, thatthe United States had not waived sovereign immunity with respect
to Mr. Ishlers informal refund claim becaudér. Ishler had not first paid the full
amount of the contested tax assessm8eglshler v. Comm’r442 F. Supp. 2d
1189 120708 (N.D. Ala. 20@6) (citing28 U.S.C. § 1346(a)(1), arfdora v.
United States362 U.S. 14517577 (1960). Additionally, with respect tdvr.
Ishler’s claim for a declaratory judgment that he was entitled to a credit for
amounts withheld bilissej thedistrict court heldthat theaforementioned
decisions of the Tax Court and the Eleventh Circuit preclptdtiff from re-
litigating the issue of whether he was entitled to such a cr8diid. at 1215 The
district court’s decision was affirmed, albeit on other grounds, bizléeenth
Circuit. Seedshler v. Comm’y237 E App’x 394 (11th Cir. 2007)

Having failed to securanyrelief before the Tax Coyrthedistrict court, the
EleventhCircuit, or the Supreme Courplaintiff filed suit inthis court on July 12,
2013seeking a refund of taxes allegedly withheld\bgseifrom sales
commissiongepuedly owed toMr. Ishler and/or his various entitie3he
complaint did not disclose any bfr. Ishler's previous lawsuitarising from his
dealings withNissei

The government moved to dism@sintiff's complaint on October 1, 2013
In its motion, defendant argues, first, that this court lacks jurisdiction to consider
Mr. Ishler’sclaims for refund with respect to any taxable year identified in his
complaint with theossibleexception of 1989 SeeDef.’s Reply at 3. Second,
the government asserts tipdaintiff fails to state a claim for relief with respect to
any taxable period ovevhich this court may possess jurisdictiddeeDef.’s Mot.
at 417; Def.’s Reply a8-11. Defendant therefore requests thktintiff's
complaint be dismissed withrejudice under RCFC 12(b)(és to tax year 1989,
and witrout prejudice under RCFC 12(b)(as to all other tax years.

Mr. Ishler responds to the government’s motion to dismissmwitherous
assertionsvery few of which are relevant to the court’s analysis and none of which
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have any meritUpon consideration gdlaintiff's arguments, the court must
conclude that it lacks jurisdiction over each of his claims.

DISCUSSION
l. Standard of Reviewunder RCFC 12(b)(1)

The relevant issupresented by motion to dismiss under RCFC 12(b)(1)
“is not whether a plaintiff will ultimately prevail but whether the claimant is
entitled to offer evidence to support the claimd?atton v. United State$4 Fed.
Cl. 768, 773 (2005) (quotingcheuer v. Rhode$16 U.S. 232, 236 (1974),
abrogated on other grounds by Harlow v. Fitzgera87 U.S. 800 (1982)). In
considering the issue of subject matter jurisdiction, this court must presume all
undisputed factual allegations to be true and construe all reasonable inferences in
favor of the plaintiff. Scheuer416 U.S. at 23@Reynolds v. Army & Air Force
Exch. Sery.846 F.2d 746, 747 (Fed. Cir. 19&8itations omitted)

Where the court’s jurisdiction is challenged, the plaintiff bears the burden of
establishingsubject matter jurisdiction by a preponderance of the evidence and by
presenting competent prooAlder Terrace, Inc. v. United Statd$1 F.3d 1372,

1377 (Fed. Cir. 1998) (citingylcNutt v. Gen. Motors Acceptance Corp. of Ji298
U.S. 178, 189 (1936)Reynolds846 F.2d at 748 (citations omitted). If the
plaintiff fails to meetis burden, and jurisdiction is therefore found to be lacking,
the court must dismiss the action. RCFC 12(h)(3).

In considering a motion to dismiss for lack of subject engtirisdiction
which challenges the truth of jurisdictional facts alleged in the complaint, the court
may make findings of fact pertinent to its jurisdictioRerreiro v. United States
350 F.3d 1318, 1324 (Fed. Cir. 2003) (citMgyer v. United State490 F.3d
1314, 1318 (Fed. Cir. 1999), aRe&ynolds846 F.2d at 747Rocovich v. United
States 933 F.2d 991993 (Fed. Cir. 1991}“In determining whether a motion to
dismiss should be granted, the Claims Court may find it necessary to inquire into
jurisdictional facts that are disputed.'in making findings of fact pertinent to its
jurisdiction, the court is not restricted to the face of the pleadings, buteviayv
evidence extrinsic to the pleadings, includdeglaration®r affidavits. Rocovich
933 F.2dat 994 (citingLand v. Dollar 330 U.S. 731, 735 n.4 (1947), and
Reynolds846 F.2d at 747).



Il. Jurisdictional Framework

The United States Court of Federal Claimas jurisdiction, concurrent with
the United States district cosytover suits for refund ¢éxesalleged to have been
erroneously or unlawfully assessed or collect8de28 U.S.C. § 134@&)(1)
(2012);seealsoUnited States v. Clintwood Elkhorn Minir@go. 553 U.S. 14
(2008) Roberts v. United State242 F.3d 1065, 1067 (Fed. Cir. 200This
court’s jurisdiction over such suits is derived from Theeker Act 28 U.S.C. §
1491 Q012. The Tucker Act, however, “does not create any substantive right
enforceable against thénited States for money dages” but ‘merely confers
jurisdiction. . .whenever the substantive right exist&lhited States v. Testan
424 U.S. 392, 398 (1976) (citation omitted). A plaintiff coming beforeciist
therefore, must identify a separate provision of law conferring a substantive right
for money damages against the United Staiesld v. United State886 F.3d
1091, 1094 (Fed. Cir. 2004) (citifigestan 424 U.S. at 398).

Section 7422f the Internal Revenue Co@&C or Code)26 U.S.C. § 7422
(2012) provideghesubstantive basis fortax refundsuitin this court because it
“grants taxpayers the right to sue the United States for ‘recovery of any internal
revenue tax alleged to have been erroneously or illegally assessed or c8lfected.
Foreman v. United Stag 60 F.3d 1559, 1562 (Fe@ir. 1995) (quotingRC 8
7422);see also Clintwood Elkhoyb53 U.S.at4. Before filing a refund suit in
this court, however, a taxpayer must satisfy certain jurisdictional prerequiSgées.
Waltner v. United State§79F.3d 1329, 1332 (Fed. Cir. 201(8}ating thathe
United Statessovereign immunity isconstrued narrowlyin the context of tax
refund suits and “is limited by the Internal Revenue Couzuding[IRC] § 7422
(citing Clintwood Elkhorn 553 U.Sat8-9)); Roberts 242 F.3cht 1067

First, a plaintiff must pay his tax liability in fullShore v. United State9
F.3d 1524, 1526 (Fed. Cir. 1993) (citirtpra, 362 U.S.at 150, Tonasket v. United
States218 Ct.Cl. 709, 711712 (1978) andKatz v.United States?22 CI.Ct. 714,
71415 (1991));accordLedford v. United State297 F.3d 1378, 1382 (FeQ@ir.
2002)(citations omitted) This “full payment rule” was first announced by the

8 All references in this opinion to the Internal Revenue Code point to the current 2012
version of Title 26 of the United States Code.



Supreme Court ifflora v. United States362 U.S. 1451960) andhas been
consistently applied by the United States Court of Appeals for the Feadeuait,C

as well as this court, to dismiss refund suits for lack of subject matter jurisdiction
where thdaxpayer failed to pay the full amount of taxes assessed ftaxhble

year at issueSee, e.gledford 297 F.3dat 1382 Rocovich 933 F.2dat 994-95;
Ibrahim v. United Stated.12 Fed. Cl. 333, 336 (2023mith v. United State301
Fed. Cl. 474, 4881 (2011) aff'd, 495 F. App’x 44 (Fed. Cir. 2012)

Second, plaintiff must filea timelyadministrativerefundclaim with the
IRS. SeelRC 88 6511(a), 7422(a). IRC7I22(a)provides that daaxpayer must
have “duly filed” an administrative claim for refund with RS before
maintaining a suit for refund:

No suit or proceeding shall be maintained in any court
for the recovery of any internal revenue tax alleged to
have been erroneously or illegally assessed or collected,
or of any penalty claimed to have been collected without
authority, or of any sum alleged have been excessive

or in any manner wrongfully collected, until a claim for
refund or credit has been duly filed with the Secretary,
according to the provisions of law in that regard, and the
regulations of the Secretary established in pursuance
thered.

IRC § 6511 (a)provides a statute of limitations with respect to such claims.
Under that sectiorg taxpayeseeking a refund mugte aclaimwith the IRS
within three yearsf filing a return orwithin two years of paying the tax
whicheveris later:

Claim for credit or refund of an overpayment of any tax
imposed by this title in respect of which tax the taxpayer
Is required to file a return shall be filed by the taxpayer
within 3 years from the time the return was filed or 2
years from théime the tax was paid, whichever of such
periods expires the later, or if no return was filed by the
taxpayer, within 2 years from the time the tax was paid.
Claim for credit or refund of an overpayment of any tax



Imposed by this title which is requireal be paid by
means of a stamp shall be filed by the taxpayer within 3
years from the time the tax was paid.

Together, § 422(a) and § 6511(a) dictate that before a plaintiff may pursue
a tax refund suit, he must file an administrat@indclaim withinthe window of
time prescribed by 8§ 6511 (allintwood Elkhorn 553 U.Sat 5(“Read together,
the imprt of these sections is clear: unless a claim for refund of a tax has been
filed within the time limits imposed by § 6511(a), a suit for refund . . . may not be
maintained in any cout}.(citation and internal quotation marks omitted).
Satisfaction of these requirements is a jurisdictional prerequisite to suit in the
Court of Federal ClaimsE.g, Sun Chem. Corp. v. United Stgté98 F.2d 1203,
1206 (Fed. Cir. 1983) (“It is a wedlstabished rule that a timely, sufficient claim
for refund is a jurisdictional prerequisite to a refund suit.”) (citations omitse@);
alsoTreas. Reg. 801.64022(a) 2013.

Third, a plaintiff must satisfy the requirements of IRC § 6532, which
provides inter alia, that ‘{n]o suit or proceeding undfRC 8] 7422(a) for the
recovery of any internal revenue tax, penalty, or other sum, shall be begiter
the expiration of 2 years from the date of mailing by certified mail or registered
mail by the Secretary to the taxpayer of a notice of the disallowance of the part of
the claim to which the suit or proceeding reldtdRC 8§ 6534a)(1).

Finally, even if ataxpayerhas fulfilledall jurisdictional prerequisites to
filing a refund suit in this courtRC §6512(a)provides an additional limitation on
this court’s jurisdiction. That provisidears a@axpayer from pursuing suit for
refund ofincome, gift, estatgndcertain exciséaxesif the taxpayehas
previously filed a Tax Court petition contestingeficiency“in respect of'the
same taableyear. IRC 86512(a) When a taxpayer is assessed witteficiency,
he may challenge that assessment in one of two ways. The first is to pay the tax,
request a refund from the IRS, and then file a refund suit in the Court of Federal
Claims or in a district courtSee28 U.S.C. 88 1346(a)(11491(a)(1).
Alternatively, to avoid having to pay the assessment in qudstifmme pursuing a
claim, the taxpayemayfile a petition with the Tax CourtSee Flora362 U.S.at
163 (describingCongress’s creation 6a system in which there is one tribunal for
prepayment litigation and another for ppstyment litigatiof)). With certain
exceptions, if a taxpayehooses the latter path, aflds a petition with the Tax
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Court,he cannot later maintain suit in the Court of Federal Claims or in a district
court to obtain a credit or refund for the same taxabley¢R€ § 6512(a)see
Smith v. United Stated95 F. Appx 44, 48 (Fed. Cir. 201Zolding that the

Court of Federal Claims correctly found tii&C] 8§ 6512(a) precluded it from
exercising jurisdiction becaufihe taxpayerhad previously filed Tax Court
peitions seeking redetermination of the same liabilitigging Solitron Devices v.
United States862 F.2d 846, 848 (11th Cit989)); cf. Sun Chem. Corp. v. United
StatesNo. 341-73, 1982 WL 1125%at *3 (Ct. Cl. May 24, 1982}[D] espite its
limited jurisdiction, the Tax Court’s final determination is still conclusive in any
other suit’ (citing IRC 8§ 6512(a), aff'd, 698 F.2d 1203 (Fed. Cir. 1983)

lll.  Analysis

As set forth below, the coucbncludes tha¥ir. Ishler’s claims are not
properly beforghe court. The most fundamentairisdictional defect iplaintiff's
failure to demonstrate that he filed timelgfund claimswith the IRS for any of the
tax years identified in his complaint. In addition, therttacks jurisdiction over
plaintiff’s claim for refund as to tax year 1988 becauselshler did notfpay the
full amount of taxes assessed tioat year Finally,plaintiff’'s claims for refund as

°/ IRC § 6512(a) makes exceptions for suits seeking the recovery of the folkiwing
items:

(1) [O]verpayments determined by a decision of the Tax Court
which has become final[;]

(2) [Alny amount collected in excess of an amount computed in
accordance with the decisioh the Tax Court which has become
final[;]

(3) [A]ny amount collected after the period of limitation upon the
making of levy or beginning a proceeding in court for collection
has expired,; . . .

(4) [O]verpayments attributable to partnership items, in @zowe
with subchapter C of chapter 63[;]

(5) [A]Jny amount collected within the period during which the
Secretary is prohibited from making the assessment or from
collecting by levy or through a proceeding in court under the
provisions of section 6213(a)[; and]

(6) [O]verpayments the Secretary is authorized to refund or credit
pending appeal . . ..



to tax years 1987 and 1988 not properly before thewd becausdir. Ishlerhas
already filed arax Court petitiorwith respect to those yeafs

A.  No Jurisdiction over Plaintiff 's Claim for Refund for Tax Years
1986 through 1991Becau Plaintiff Has Failed to Demonstrate
That He Filed Timely Refund Claims with the IRS

Defendant argues thpitrisdiction is lacking as to albut one portion of
plaintiff's complaint—i.e., his claim for refund as to tax yeE®89—because
plaintiff “has shown that he ‘adequately apprise[d] the [IRS] that a refvas] [
sought’ only for one ‘certain year 1989.™" SeeDef.’s Reply at8 (quotingAm.
Radiator & Standard Sanitary Corp. v. United StaBd8 F.2d 915, 920 (Ct. CI.
1963) American Radiatg).

Since it isplaintiff's burden to prove jurisdictional matters by a
preponderance of the evidenbemust demonstratiey that same standard that he
filed atimely refund claimwith the IRS with respect to each of the tax years
identified in the complaintSeeAlder Terrace 161 F.3d at 1377 (stating thathe

1% Because the court concludes that it lacks jurisdiction over plaiftiff's claims, it
does not reach defendant’s arguments based upon the doctisgudicata SeeDef.’s Mot. at
4 n.2; Def.’s Reply at & n.1, 15.

1/ In a footnote in its opening brief, the government naited certain documentation
attached tahe complaint “suggests thidr.] Ishler filed a timely refund claim only for his 1989
taxable year.”Def.’s Mot.at 9 n.5 (citing Compl. Ex. A at 2). In its reply brief, the government
argued thaadditional documents submitted phaintiff as exhibits to his opposition brief
“confirm[]” that jurisdiction is lacking as to all relevant taxable years exitgd 989 See
Def.’s Reply at 5.The court notes, however, that even if the government has taken the position
that the IRS concedes the existence of jurisdiction in tisis wéth respect to a portion of
plaintiff's claims, any such concession cannot confer subject matter jurisdiction upon the court
inasmuch as jurisdiction derives solely from statutory grants of authoritpbgr€ss and not
from agency stipulation or agmeent between the partieSeelns. Corp. of Ir. v. Compagnie de
Bauxites de Guined56 U.S. 694, 702 (1982)dting that jurisdiction of federal courts is
“limited to those subjects encompassed within a statutory grant of jurisdictr@htharefore
“no action of the parties can confer subjewtter juisdiction upon a federal cou)t
Cheesecake Factarinc. v. United Stated11 Fed. Cl. 686, 695 (201@3xating that “the IRS
cannot confer jurisdiction upon this court by mentioning in a notice of partial disalt@xthat
the Court of Federal Claims is a proper forum for a tax refund suit”) @sbmitted).
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burden of establishing jurisdiction, including jurisdictional timeliness, must be
carried by thgplaintiff]” (citing McNutt 298 U.Sat189). The court agrees with
the government thadlr. Ishler has failed to meéits burden toestablish
jurisdictional timeliness with respect to tax yehe86, 1987, 1988, and 1990. In
addition, the court concludes thMt. Ishler hasalsofailed to meethatburden

with respect to tax years 1989 and 1991.

As an initial matterascorrectly noted by the governmerglaintiff has not
presentecdnyevidence that he requested a refund for tax years 1986 or $880.
Def.’s Reply at 7. Nor has plaintiff presented any evidence as to tax year 1991.
Therefore Mr. Ishler has failed testablishjurisdiction as to those tax years.

Moreover defendant has submitted official IRS records which contradict
plaintiff's assertiorthat he fileda “timely claim for refund . . . [as to his] 1986 to
1990 taxable years.Compl. 1 2(e).Specificaly, the governmenattached as
exhibits to its reply brietertifiedcopies oRS Form 4340 (“Certificate of
Assessments, Payments, and Other Specified MatterdV)rfdshler’s 1987,

1988, and 1989 taxable years, along with signed Certificates of Official Record
bearing the seal of the Department of the TreasBgeDef.’s Reply Exs. &. In
addition, defendant submitted copiesvbt Ishler's amended tax returns for those
years. Sedd. Exs.1-3. These official IRS records, which di@esumed to &

true, accurate, and corrgcHarris v. United Statest4 Fed. CI. 678, 682 (1999)
(citing Sun Oil Co. v. United Statgs/2 F.2d 786, 805 (Ct. Cl. 19783ff'd, 232
F.3d 912 (Fed. Cir. 2000) (tabl@dicatethatMr. Ishler never filed anyimely
administrativerefund claimwith respect to tax yead987, 1988and1989

The Forms 4340 for plaintiff's 1987, 1988, and 1989 taxssedlectthat
Mr. Ishlerfiled income tax returns for those years on October 17, 1988, August 15,
1989, and October 17, 1990, respectivedgeDef.’s Reply Ex5 at 33, Ex. 6 at
39, Ex. 7 at 48. In addition, they reveal thit Ishler last made payments for tax
years 1987 and 1988 on December 6, 1988\mwember 6, 198%espectively,
and made npaymentdor tax year 1989 after filing his returigeeid. Ex. 5 at 33
Ex. 6 at 39, Ex. 7 at 4B1. None of these documents mention any formal claim for
refund; ey do, howeveshowthatMr. Ishler filed amended returns for tax years
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1987, 1988, and 1989 on March 12, 2611Seed. Ex. 5 at 36, Ex. 6 at 44, Ex. 7

at 50. Mr. Ishler's amended returns for 1987 and 1988 did not request any refund
for those yearsSedd. Ex. 1 at 26, Ex. 2 at 28. Instead, they refelio Ishler’s
amended return for 198® which hedemanded a refund in the amount of
$400,000.See idEx. 1 at26, Ex. 2 at 28, Ex. 3 at 30.

The Forms 4340 and amended returngfaintiff's 1987 and 1988 tax years
thereforereflectthatMr. Ishlerneverfiled refund claims as to those years.
Furthermore, althoughlr. Ishlers amended returfor tax year 1982%ontained a
request for refund in the amount of $400,0@@t request was untimelynder IRC
88 6511(apnd 7422(abecause it was made more than twenty years Miter
Ishler filed his original return.

Plaintiff points to two documents as support fordrigumenthathe filed
timely refund clains. SeeCompl. I 2(e& Ex. A. The first document is a March
29, 2012 memorandum preparediBp Appeals Officer Eric Evans describing a
March 28, 2012 “conference” betwek. Ishler, Mr. Evans, and two additional
IRS appeals officers regardi$g00,000'withheld” by Nisseion an unpecified
date. Id. Ex. A at 1. Althoughhe memorandurdoes not indicate the pertinent
taxable year, istates that Mr. Evans “conceded” during the conferencévthat
Ishler “has an open informal claim due to the documented discussions with IRS
officials within the claim statute periodld. Plaintiff relies upon this statement to
assert that the IRS “conceded” tivxt Ishler filed a timelyinformal refund claim.
SeeCompl. T 2(e).

The Federal Circuit and its predecessor, the Court of Claims, have long held
that atimely refundclaim with tecmical defects inevertheless effectivia certain
circumstancesSee, e.gComputervision Corp. v. United Statdg5 F.3d 1355,

1364 (FedCir. 2006) Arch Eng’gCo. v. United Stateg83F.2d 190, 192 (Fed.
Cir. 1986)(Arch Engineeriny(citing American Radiatqr318 F.2d at 920

2/ The Form 4340 foMr. Ishler's 1987 taableyearalsoindicates that plaintiffiled an
earlieramended return on June 26, 198&eDef.’s Reply Ex. 5 at 33Neither party has
submitted a copy of the June 26, 1989 amended return. However, ehvararhénded return
hadcontained aalid requesfor refund,plaintiff's suitas to tax yeat987would still bebarred
by the tweyear statute of limitationis IRC 8§ 6532(a) becaug#aintiff did not filehis complaint
until July 12, 2013.
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Although the application dhis “informal claim doctringéis necessarily case

specific, there are two “rigid guidelines” for such claims: (1) they must have some
written component; and (2) they mudstdequately apprise the [IRS] that a refusd i
sought and for certain yedrsArch Engineering783 F.2dat 192 (citation and

internal quotation marks omittedyee also Camputervision445 F.3cat 1364;
American Radiatqr318 F.2dat920; Newton v. United State$43 Ct. Cl. 293,

300-01 (1958) (finding informal refund claim based on written protests prior to
payment)Night Hawk Leasing Co. v. United Stgt84 Ct. Cl. 596, 6084 (1937)
(concluding thathetaxpayer made anformal refund claim by writing an

objection on the back @ checksubmitted apayment ofthe tax).

Contrary to the assertionsphaintiff’'s complaint,Mr. Evans’ March 29,
2012 memorandurmoes nosatisfyeither of the requirements for informal claims.
First, dthough thememorandunstates that Mr. Evangerbally “conceded” that
Mr. Ishler “has an open informal claim due to the documented discussions with
IRS officials,” Compl. Ex. A at 1if does notreference anwritten component of
that alleged claimSee, e.gDisabledAm.Veterans v. United Stateg50 F.2d
1178, 117980 (Ct. Cl. 1981) (holding that oral assertionghmtaxpayer during
an audit were insufficient as a matter of law to constitute an informal refung claim
(citations omitted).Secondthe memorandumogs nottontain any description of
Mr. Ishler’s “discussions with IRS officials,” nor does it even mention the purpose
of the ‘open informal claim’or thetax yearto which the alleged claim related.
Indeed, the memorandum is entirely silent as to the natiie. d§hler’s “open
informal claim” Accordingly,the memorandurdoes nosatisfy plaintiffsburden
to demonstratby a preponderance of the evidence thadexjuately apprigehe
IRS that a refund was sought for certain taxable years.

The second docuent upon which plaintiff relies is an August 22, 2012
letterfrom Mr. Evans tavir. Ishler. In that letter, Mr. Evans stated that he had
completed his review d¥ir. Ishler’s “claim for abatement and/or refund of taxes”
in the amount of $400,000r “Tax period(s) Ended12/1989" but concluded that
“[b]ased on the information submitted, there is no basis to allow any part of your
claim.” Compl.Ex. A at 2. Mr. EvansAugust 22, 2012ettercannot be read to
mean that the referencéeaim for abatement and/or refund of taxegls
anything other than Mr. Ishler's amended return filed March 12, 20dre than
twenty years after Mishler filed his original returfor taxable year 1989In his
letter,Mr. Evans indicated that Mr. Ishler had submitteglréferencedlaimon
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IRS Form 104G-i.e., Mr. Ishler's 1989 income tax returnand that the IRS had
maileda “letter denyindgthaf claim” on August 19, 2011See id.Therefore Mr.

Evans’ letter canot establish jurisdiction over any ghintiff's claims because

any suit with respect to the referenced “claim for abatement and/or refund of taxes”
Is necessarily barred by the filing deadline set forth in IRC 88 65ath(h)

7422(a)"

Accordingly, the court concludes thaaintiff has failed to pesent sufficient
evidence to establish the jurisdictional prerequisites set folRGrE8 6511(a)
6532(a) and 7422(ayvith respect to any of the tax years identified in his
complaint

B. No Jurisdiction over Plaintiff 's Claim for Refund for Tax Year
1988 Becaus®laintiff Has Not Paid the Full Amount of Taxes
Assessed

Defendant alsargues that official IRS records indicate that Ishler has
an outstandingrincipalbalance of $2,002,843.86r tax year 1988and therefore
the government has established a second basis to pragigdectionover
plaintiff’'s claim for refundasto that year.SeeDef.’s Mot. at 4(citing Shore 9
F.3dat 1525-26). In support ofts argument, the governmenassubmittedan IRS
“transcript of account” pertaining faaintiff's 1988taxable year SeeDef.’'s Mot.
Ex. 3. That document indicates that, as of September 23, 013hler owed
$2,002,843.85 in taxes for 1988, plus $186,087.51 in accrued interest and
$100,30807 in accrued penaltieSee idat 1. In addition,as previously noted,
defendant has submittath IRS Form 434@r Mr. Ishler's 1988 taxable year,
along with a signe@etificate of Official Recordbearing the seal ahe
Department of the TreasurgeeDef.’s Reply Ex. 6. Thatlocumenteflects an
unpaid principabalance of $2,002,843.85 as of September 30,.28&8 idat46.

% The court also notes that plaintiff attached todmiposition brief a March 28, 1990
memorandum describing an interview between Mr. Ishler, his former attavheyRl Wynn, his
accountant Sidney R. White, and two IRS revenue ag&aaPl.’s Resp. Ex. 8. The
memorandum indicates that, during the interview, Mr. Wynn “askedNtidt Ishler be given
credit for the $400,00Nissei] withheld from Camaro’s commissionsld. at 50. The request
for “credit” referenced in the March 28, 1990 memorandum was oral, and therefore does not
satisfy the first requirement for an informal refund claiee supra Accordingly, the March
28, 1990 memorandum cannot establish the existdneéimely refund claim.
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Ignoring this evidencelaintiff assertghat “[tlhere is no proof thgiMr.]
Ishler currently owes 31988 tax.” Pl.’s Resp. at 8. In making this argument,
plaintiff incorrectlysuggests that the government relies ulglonishler’s Tax
Court petitionto demonstrat®r. Ishler’'s unpaid balance for tax year 1988, and
argues that the petition “does notaddish thafMr.] Ishler owes any amount of
taxes for 1988 as of the date of the Government’s filing of the Motion to Dismiss.
Id.; see alsad. at 5 (suggesting that the government “presents no proof either by
reference to Plaintiff's Original Complaiot extraneous ntarals that such
alleged tax liability [for 1988] is still valid after all these years”).

Plaintiff's assertions in this regard are meritle8staxpayer may rebut the
presumptive accuracy of official IRS recomtdy by presentingreliable evidence
to the contrary. Davis v. United Stated3 Fed. Cl. 92, 94 (1999) (citing}S. &

H. Ltd. of Columbia, Ill. v. United Statek8 Cl. Ct. 241, 246 (198p aff'd, 230
F.3d 1383 (Fed. Cir. 2000) (tablejiere,plaintiff has failed taffer anyevidence
to rebut official IRS records showing that he never paid the full amount of tax
assessed for tax year 1988. He therefore has failestdblishthis court’s
jurisdiction overhisrefund claim as to tax year 1988eel_edford 297 F.3dat
1382.

C. No Jurisdiction over Plaintiff's Claim for Refund of Income Taxes
for Tax Years 1987 and 1988ecausePlaintiff Previously
Contested Deficiencies for Those Yeaitsefore theTax Court

Defendants final jurisdictional argument is thitr. Ishler's Tax Court
petition precludegurisdiction over the portion gilaintiff’'s complaint pertaining
to taxable years 1987 and 198BeeDef.’s Mot. at3-4; Def.’s Reply aB-4. That
petition, whichwasfiled on August9, 1999,challengeda noticeof deficiencywith
respect taVir. Ishler'sincome taxes fo1987 and 1988/hich wasissued by the
IRS on May 12, 1999SeeDef.’s Mot. Ex. 2 at 1see alsdshler, 2002 WL
467216, at 8. Based upon the filing of that petitiotne government contendsat
this court lacks jurisdiction to considglaintiff's refund suitas totaxable years
1987 and 1988SeeRC § 6512(a); Def.’s Mot. at-8; Def.’s Reply at 3.

In responseplaintiff suggests that whillRC §6512(a)maypresent a
jurisdictional bar as tssueghat wereactually decided by the Tax Court, it does
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notapply in this instance because “[a]ny issues concefMng Ishler’'s

entitlement to a refund fgNissei’'s]backup withholding in the amount of
$400,000.00 or more . [were] not dealt with by the Tax Court in its Decision.”
Pl.’s Resp. at 4see also idat 7 (stating thavr. Ishler “has no problem with the
Government’s claim that any issues actudbgided by the Tax Court . . . are
barred from reconsideration” but “the Tax Court refused to address, and did not
rule on, any ofMr.] Ishler’s claims for a refund or any credit {dtisseis] backup
withholding”). Plaintiff's argumenis without merit.

IRC §6512(a)states that when a taxpayer contests a notice of deficiency in
theTax Court, the taxpayer may not seek recovery in any other court “in respect
of” the same taableyear. Here, the IR$ssueda noticeof deficiency tavir. Ishler
with respect tdiis 1987 and 1988 takleyears andMr. Ishler timely disputedhat
notice beforeghe Tax Court SeeDef.’s Mot. Ex. 2 at 1see alsdshler, 2002 WL
467216, at 8. Becauselaintiff's complaint before this court demaralsefundof
income taxegor 1987 and 1988he same tax yeased issue irthe notice of
deficiencythatMr. Ishlerchallenged before thBax Courf IRC §6512(a)bars
jurisdiction over that portion of the complaint/hile there are six exceptions to
the jurisdictonal bar o RC §6512(a) plaintiff has not alleged facts suggesting
thatany of thosexceptionsapplyin this instance

Contrary to plaintiff's argument, the applicationlBIC §6512(a)does not
turn on whether the taxpayer’s refund suit raises the same issues as were raised
before the Tax Coudr whether the Tax Couactuallyruled on those matters
Instead, it turns solely upon whethkerefund suit is for thesame taxable year .
. in respect of which the Secretary . . . determined the deficiency” challenged
before the Tax CourtlRC §6512(a) seeErickson v. United State309 F.2d 760,
767 (Ct. Cl. 1962)(noting that once the Tax Cowgtfurisdictionattaches,
jurisdiction“extendsto the entire subject of the correct tax for the particular year”
(citations omitted)Cheesecake Factorill Fed. Clat695 (concluding that(i]t
Is immaterial” whether the penalties and interest challenged in the taxpayer’'s
refund suit weralsochallenged before the Tax Cobecausethe bar ifIRC] §
6512(a) applies as long as ‘the Secretary has mailed to the taxpayer a notice of
deficiency’ and the taxpayer [has properly] file[d] a petition with the Tax Court .
. for thesame taxablgear” (quoting IRC8 6512(a)), Solitron Devices, Inc. v.
United Statesl6 CI.Ct. 561, 567 (1989concluding that IRG 6512(a) appés
even if “circumstances prevented the taxpayer from raising an issue daing t
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earlier Tax Court proceedihdpecause the Tax Coutecision“ bars further

litigation not only on those [issues]..which were actually raised but also on the
Isstes which could have been raised” (quottrgckson 309 F.2d at @9)).
Havingalreadychallenged a notice of deficiency with respect to his income taxes
for 1987 and 1988efore the Tax Courplaintiff is barredby IRC 8§ 6512(a) from
pursuli?gaclaim in this court for refund of income taxes as to tax years 1987 and
1988

D. No Leave to Anend

In his opposition briefplaintiff makeswhatcould be construed as
implicit request foleave to file an amended corapit Pl.’s Resp. at 15(Mr.]
Ishler stands willing to amend his Complaint .”) ; seeNormandy Apartments,
Ltd. v.United Statesl00 FedCl. 247, 259 (2011) (deeming plaintiff's “statements
on brief as the equivalent of a motion to amend the subject complaint to raise a
takings claim”) (citations omitted)Because the time has passed within which
plaintiff would beentitled to amendlis complaint as a matter of course under
RCFC 15(a)(}, he mayamendthe complaint only with the government’s written
consent or the court’s leav&eeRCFC 15(a)(2).

Leave to amend pleading“shall be freely given when justice so requires.”
Id. Notwithstanding thidiberal stawnlard,leave to amend should not be granted
when theamendment would be futilésSee Foman v. Dayi871 U.S. 178, 182
(1962);Leider v. United State801 F.3d 1290, 129910 (Fed.Cir. 2002); Mitsui
Foods, Inc. v. United State®7 F.2d 1401, 1013-04 (Fed.Cir. 1989)(citing
Foman 371 U.S.at182). Becauselaintiff has been afforded an opportunity to
demonstrate this court’s jurisdiction, afads toexplain how amendment would
cureany of the jurisdictional defects in his complathe court concludes that
amendment would be futile and would not serve the interests of juBli@mtiff's
implicit request for leave to file an amended complaititerefore denied.

% Althoughplaintiff's claim for refund of FICAand FUTAtaxesfor tax years 1987 and
1988 is not barred by IRC § 6512(a3ofar adRC 8§ 6512(a) applies only to income, gift, estate,
and certain excise taxgdaintiff's FICA and FUTAclaims arenevertheless barrddr the
reasons discussadprain Partlll.A -B.
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CONCLUSION
The court has considered all of plaintiff's remaining arguments and finds
them to be without meritBecauselte court lacks jurisdiction to consider any of
plaintiff’s claims, his complaint musedismissed under RCFC 12(b)(1).
Accordingly, it is herebYDRDERED that

(1) Defendant’s Motion to Dismiss, file@ctoberl, 2013, is
GRANTED;

(2) The Clerk’s Office is directed tBNTER final judgment in favor of
defendantDISMISSING thecomplaintwith out prejudice; and

(3) Each party shall bear its own costs.
/s/Lynn J. Bush

LYNN J. BUSH
SeniorJudge
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