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OPINION AND ORDER

BUSH, SeniorJudge.

Now pending before the court are the parties’ croeions for judgment on
the administrative recordPlaintiff Eco Tour Adventures, Inc. (Ecbour) filed a
pre-award bid protestomplaint on August 1, 2013, and filed an amended

!/ This opinion was issued under seal on November 26, 2013. Pursuant to { 6 of the
ordering language, the parties were invited to identify proprietary dideotial material subject
to deletion on the basis that the miztlevas protected/privileged. The parties submitted their
proposed redactions on December 11, 2013. Brackets ([ ]) identify the redacted pottiss of
opinion.
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complaint on August 8, 2073In this protestEco Tour objects to the anticipated
award by the United States Department of the Interior, National Park Service (the
Park Service oNPS) of two concessiorontracts to provide guidexfosscountry

ski tours including associatetlansportation and food servicas Grand Teton
National Park.EcoTour alleges that certain actions taken by NPS in connection
with its selection of crossountry ski touring concessioners wareitrary,

capricious, an abuse of discretion, or otherwise not in accordance witktaw.

Tour seeks a permanent injuioct, declaratory reliefandbid preparation costas

well asattorney fees and costgurred in pursuing this bid protest

The administrative recor@fR) was originally filed omAugust 12, 2013and
supplementso the AR were filed on September 6, 2pa8dOctober 12013>
Briefing was filed according to an expedited schedule and oral argument was held
onNovember 8, 2013As discussed belowhe NPSviolated applicable law, acted
arbitrarily and capriciously, and abused its discreimoconcluding thaincumbent
concessionerdackson Hole Mountain Resort Corporatiand The Hole Hiking
Experience, Incsubmittedproposals that wergespasive” to the requirements of
the prospectus and allowingthem to match the better terms of Bauur's
proposals fothe disputedontracts Accordingly, plaintiff'smotion for judgment
on the administrative recordgsanted, andlefendant’snotion for judgment on
the administrative record is deniéd.

%l The court notes that plaintiff's name appears as “EcoTour” in severansdi the
administrative record, including in plaintiff's proposals for the disputed cdstr&ee, e.g. AR
Tabs 21-22. However, the court will refer to plaintiff as “Eco Tour,” as thaeispelling of
plaintiff's name used in the complaint and amended complaint.

% On September 6, 2013, the government filed a supplement to the AR with
documentation of the source-selection authority’s final decisidRsTabs 42-45. On October
1, 2013, the court granted the government’s unopposed motion to further supplement the AR to
include a copy of the signed transmittal letter accompanying Jackson Hole Mdresart
Corporation’s proposal. AR Tab 46.

% Although the court concludes that Eco Tour has prevailed on the merits of its bid
protest, the court does not grant all of plaintiff's requested relief foetsons discussaufra.



BACKGROUND
l. Statutory and Regulatory Framework for NPS ConcessiorContracts

Congress first created tiNPSin 1916, authorizing the Secretary of the
Interior to “grant privileges, leases, and permits for the use of land for the
accommodation of visitors in the various parks, monuments, or osevations”
under the Secretary’s authoritict of Aug. 5, 1916, ch. 408, Pub. L. No.-64
235, § 3, 39 Stat. 535, 536ijrcle Line Statue of Liberty Ferry, Inc. v. United
States 76 Fed. Cl. 490, 492007)(Circle Ling. From its inception, th&lPS
offered financial incentives to attract concessioners to provide services in National
Park locationsgnd to induce substantial capital investments on those. |&ws
Circle Ling 76 Fed. Cl. at 4915.Rep. No. 89765, at 7 (1965Y)eprinted in1965
U.S.C.CA.N. 3489, 3495.These incentives includedpreferential right of
renewal, allowing an incumbent concessioner to renew its contract by matching the
best offer of any competing bidder so long as it had performed its present contract
satisfactorily. SeeCircle Ling 76 Fed. Cl. at 491 (citation omitte®;Rep. No.
89-765, at 710-11.

For almost fifty years, thePSrecognized the preferential right of renewal
as a matter of poligyalthough it did not generally write such a term within its
concessiorcontracts.Circle Ling 76 Fed. Cl. at 4992. In 1965, however,
Congress enacted the National Park Service Concession Policies Adt, Rab.
89-249, 79 Stat. 96@he 1965 Ac), in order to “put into statutory form policies
which, with certain exceptions, have heretofore been followed by the National Park
Servicein administering concessionsS. Rep. No. 89765, at 1.

In November 1998, Congress revisited the issue of renewal preferences in
the National Park Service Concessions Management Improvement Act of 1998
Pub. L. No. 108391, tit. IV, 112 Stat. 349,/3503(the 1998 Act)codified atl6
U.S.C. 88 5955966 (2012, whichrepealed th&965Act and“establish[ed] a
new andcomprehensive concession management program for national parks.”
Nat'| Park Hospitality Ass’n v. Dep’t of the Interids38 U.S. 803, 806 (2003)
(Nationd Park Hospitality; seealsoCircle Ling 76 Fed. Cl. at 492Having
found that “[tjrue competition simply did not exist” in the award of concession
contractsConcession Contragté5 FedReg. 230, 20630 (Apr. 17, 2000)
Congress restrictettieright of preference set forth ithe 1965Act to applyonly to



(1) “outfitting and guidé concessioarsand(2) concessioars holdingcontracts
with annuégrossreceipts under $500,0006 U.S.C. 8§ 5952(#(8); Circle Ling
76 Fed. Cl. at 4955 Fed Reg.at2063031.°

Under thel998Act, an oufitting and guide concessioner is entitled to
exercise aight of preferencef each of the following requirementssatisfied

(i) the contract with the outfitting and guide

concessioner does not grant the concessioner any interest
... In capital improvements on lands owned by the

United States within a unit of the National Park System
[with certain exceptions noelevant here] . . .

(i) the Secretary determines that the concessioner has
operated satisfactorily during the term of the contract
(including any extension thereof); and

(iii) the concessioner has submitted a responsive
proposal for a proposed newrttract which satisfies the
minimum requirements established by the Secretary
pursuant to [16 U.S.C. § 595D)].

°/ The1998 Act defines the term “outfitting and guide concessions contract” as follows:

[A] concessions contract which solely authorizes the provision of
specialized backcountry outdoor recreation guide services which
require the employment of specially trained and experienced
guides to accompany park visitors in the backcountry so as to
provide a safe and enjoyable experience for visitors who otherwise
may not have the skills and equipment to engage in such activity.
Outfitting and guide concessioners, where otherwise qualified,
include concessioners which provide guided river running,

hunting, fishing, horseback, camping, and mountaineering
experiences.

16 U.S.C. § 5952(8)(B).



16 U.S.C. 8§ 59538)(B). In contrastaconcessioner holdin@ concessionontract
with annuégross receiptsnder $500,000 is entitled &xercise a right of
preferereif requirementgii) and (iii) above are satisfiedd. § 59528)(C).

The 1998 Actdirectedthe Secretary of the Interior ppomulgate regulations
“appropriate” for themplementatiorof the 1998 Act.ld. 8§ 5965 Pursuant to this
statutory grant of authority, tiéPSpromulgated implementingggulations in
April 2000. 65 FedReg. 2630 (codifiedat36 C.F.R. 88 51:51.104(2013).

Under the regulationgn incumbent concessiortéat iseligible toexercise
a right of preference is referredde a‘preferred offeror’ 36 C.F.R. § 51.24).
A concessioner ia preferred offeror ifach ofthe followingconditions ismet:

(a) The concessioner was a satisfactory concessioner
during theterm of its concession contract . . . ;

(b) The applicable new contract is a qualified concession
contract . . .%and

® For purposes of 36 C.F.R. § 51.36(b), a new contract is a “qualified concession
contract” if the NPS Director determines that:

(a) The new concessm contract provides for the continuation of
the visitor services authorized under a previous concession contract
.. .;and either

(b) The new concession contract . . . is estimated to resultin . . .
annual gross receipts of less than $500,000 or. .

(c) The new concession contract is an outfitter and guide
concession contract . . . .

Id. § 51.37. “Visitor services” are defined asetommodations, facilities and services
determined by the Director as necessary and appropriate for public use anceebhjlyanpark
area provided to park area visitors for a fee or charge by a person other thandtwoe.Diick §
51.3. Such services “may include, but are not limited to, lodging, campgrounds, food,servic
merchandising, tours, recreational activities, guiding, transportation, and esmaigntal.” Id.



(c) If applicable, the concessiongprevious concession
contract was an outfitter and guide concession contract . .

Id. § 51.36.

Preferred offeror status does not guarantee a right of preference, however.
Under the regulations, in order to exercise a right of preference and mabasthe
offer of any competing biddea preferred offeromust firstsubmit a “responsive”
proposal.ld. 8 51.27b) (“A right of prefeence is the right of a preferred offeror,
if it submits a responsive proposal for a qualified concession contoagtatch in
accordance with the requirements of this part the terms and conditions of a
competing proposal that tiidPS] Director has determined to be the best
responsive proposal.”) (emphasis addat)s 51.30 (“A preferred offeror must
submit a responsive proposal . . . if the preferred offeror wishes to exercise a right
of preference.”)id. 8 51.31 A “responsive” proposas “a timely submitted
proposal that is determined by the Director as agreeing to all of the minimum
requirements of the proposed concession contract and prospectus and as having
provided tke information required by the prospectusd. 8 51.3

If a preferred offeor fails to submit a responsive proposal, pheferred
offeror “may not exercise a right of preference” and the contract “will be awarded
to the offeror submitting the best responsive propoddl.§ 51.31. If, however,
the preferror offeror submits a responsive propdsalNPS‘must advise the
preferred offeror of the better terms and conditions of the best proposal and permit
the preferred offeror to amend its proposal to match théch8 51.32 If a
preferred &feror amends its proposal withihe time period allowed by th¢PS
and theNPSdetermines that the amended proposal matches the better terms and
conditions of the best proposal, then NeS“must select the preferred offerar f
award of the contract upon the amended terms and conditithsConversely,
“[i] f a preferred offenodoes not amend its proposal to meet the terms and
conditions of the best proposal within the time period allowed by the Diyéoéo
Director will select for award of the contract the offeror that submitted the best
responsive proposal.ld. 8 51.33



[I.  The Disputed Contracts andeco Tour’s Bid Protest

On December 20, 2012, NPS iss@agprospectus, titletlA Concession
Business Opportunity fdeuided Ski Touring Services with@rand Teton
National Park, soliciting proposals for three concessioontracts- GRTE02413,
GRTEO02513, and GRTE0343 —for theprovisionof guided crossountry ski
touring services, including associated transportation and food services, in Grand
Teton National Park AR Tabs 417 (prospectus and appendiceBroposaldor
the contracts were to be submitted no later than March 20, ZR J.ab 4 a®,
27.

The concession services solicited by the prospectisurrently being
provided by incumbent concessiondaskson Hole Mountain Resort Corporation
(Jackson Hole), under contract GRTE@®t Pavder Hounds, Ingdoing business
as Rendezvous Ski Tours, under contracTE62503; andThe Hole Hiking
Experience, Inc. (Hole Hikingunder contract GRTE0323. The NPS has
“determinedthat] the three exating Concessioners are qualified contracts and,
therefore the existing Concessioners are Preferred Offerors for the New @&ohtrac
AR Tab 4 at 24see alsdlab 2at 4(concluding that[a]ll three Winter Ski Tour
Contracts will be released as having preferred offeror statlify agency’s
determination in that regard is not in dispute.

The prospectus included detailed instructions setting forth the protocol for
submitting proposals and the selection factors to be used by the NPS to evaluate
proposals.SeeAR Tab 4 at 2831. Of particular relevance to this bid protesig t
instructions statéhat “[o]nly an Offeror submitting a responsive proposal is
eligible to be awarded the new concession contrddt at 27. The instructions
definea “responsive proposal” as a “timely submitted proposal that is determined
by the Service as agreeing to all of the minimum requirements of the draft
concession contract and Prospectus and as having provided the information
required by the Prospectusld. In addition, paragraph 1(@df the instructions
defines “information required by the prospectus” as “information expressly
required by the Prospectand that is material, as determined by the Service, to an
effective evaluation of the proposal under the applicable selection fadtbrat
27 (emphasis added



The instructiongurtherprovidethatNPS when evaluating proposals, “will
apply the pmcipal selection factors and secondary factors as set forth itF38.C
Part 51 by assessing each timely proposal under each of the selection factors on the
basis of a narrative explanation discussing any subfactors when applicable and
other supportingnformation.” Id. at 28’ Theprincipal and secondaselection
factorsset forth in the instructioraere:

Principal Selection Factor 1. The responsiveness of the
proposal to the objectives, as described in the prospectus,
of protecting, conserving, and preserving resources of the
park area;

Principal Selection Factor 2. The responsiveness of the
proposal to the objectives, as described in the prospectus,
of providing necessary and appropriate visitor services at
reasonable rates;

Principal Selection Factor 3. The experience and

related background of the Offeror, incladithe past
performance and expertise of the Offeror in providing the
same or similar visitor services as those to be provided
under thenewconcession contract;

Principal Selection Factor 4. The financial capability
of the Offeror to carry out its propsal;

Principal Selection Factor 5. The amount of the
proposed minimum franchise fee, if any, and/or other
forms of financial consideration to ti&=rvice
Consideration of revenue to the United States will be
subordinate to the objectives of protectiognserving,
and preserving resources of the park area and of
providing necessary and appropriate visitor services to
the public at reasonable rates; and

’I The selection factors set forth in the prospectus are consistent with thoséhset for
the1998 Act,seel6 U.S.C. § 5952(5), and the regulatises36 C.F.R. § 51.17.



Secondary Selection Factor 1The quality of the

Offeror’s proposal to conduct its operations in a manner
that furtherghe protection, conservatipand

preservation of the park area and other resources through
environmental management programs and activities,
including, without limitation, energy conservatiovaste
reduction, and recycling.

Id. at 29. Each proposal was to receive a “score that reflects the determined merits
of the proposal under the applicable selection factor and in comparigendther
proposals received.AR Tab 4at 28. The first four principal selection factors

were b be scored from zero to five; the fifth principal selectactdr was to be

scored from zero to four; and the secondary selection faei®to receive a score

from zero to threeld. The NPS would then “assign amulative point score to

each proposal based on the assigned score for each selection flactatr 29.

The prospectus also included a proposal package explaining the minimum
requirements of the disputed contracts as well as the information requittesl by
prospectus Part A of the proposal packages forth the minimum requirements
of thedisputedcontracs. Id. at 27, 41.Although Part A states that principal
selection factors 3 and 4 “do not have specific requirements,” it also states that
certaininformation “is required for principal selection factors 3 and 4” and that
“[flailure to provide material information required thereunder may result in an
offeror being deemed nenesponsive.”ld. at 41.

Part B of theproposal package providegplanations for each of the
selection factorsandalso set forth varioussubfactorgo be considered by the
NPS in evaluating proposals.f Qarticular relevance herthe subfactors under
principal selection factor Ust the specific informationréquired’” by Part Aof the
proposal package

Subfactor 4(a) Demonstrate that you have a credible,
proven track record of meeting your financial
obligations by providing the following:




(1) The completed Business History Information
Form provided on the next page .

(2) Financial statements for the two most recent
fiscal yearsn one of the following formats:

o0 NPS Concessioner Annual Financial Reports
(AFR), including a current balance sheet if a
balance sheet was not submitsedpart of the
AFR.. ..

(3) A CURRENT credit report (within the last six
months) in the name of the Offeror from a major
credit reporting company such as Equifax,
Experian, TRW or Dun & Bradstreet. .

Subfactor 4(b). Demonstrate that your proposal is
financially viable and that you understand the
financial obligations of the Draft Contract by
providing the following:

(1) Please list. . . the personal property
(equipment) . . . with monetary value over $500
that you will be using for this operation. Please
note whether you currently own this equipment or
not. . ..

(2) Please estimate the amount of money that you
will need to begin operating the business in the
format of the table below. Only provide estimates
for the Personal Property items (Equipment) that
you need to acquire in order to begin operating

Do not include items that you already own.

(3) Please demonstrate that your proposal is
financially feasible (that you will have a
reasonable opportunity to make a profit from your

10



business while carrying out the terms and
conditions of the Draft Contract) by completing
the Proforma Income Statementda@perating
Assumptions. . . .

0 Please fully explain the assumptions on which you
base your projections and detail them sufficiently
so the Service can determine whether the
projections are realistic.. .

Subfactor 4(c) Demonstrate your ability to obtain
the required funds for start-up costs under the Draft
Contract by providing credible, compelling
documentation, particularly evidence from
iIndependent sources, such as bank statements,
financial statements, and signed loan commitment
letters. Fully explain the financial arrangements you
propose, using the following guidelines:

(4) Current bank statements must be provided,
regardless of the funding source . ... Current
bank statements must be provided even if you do
not anticipatesignificant stadup costs.

Id. at49-54.

ForcontractGRTE02413, theNPS receivedimely proposals from Eco
Tour, Jackson Hole (the preferrefleror), and two other offerorsAR Tabs 20
21. Forcontract GRTE032.3, theNPS received timely proposals frdeo Tour,
Hole Hiking (the preferred offeror), and two other offerofk Tabs 19, 22 Eco
Tourdid not compete focontract GRTE024.3; thereforethe only contracts
disputearecontractGRTE02413 andcontractGRTE03213.

An evaluation panel reviewed each proposal ag#uedive principal
selection factors angihne secondary selémh factor, and assigneaimulative

11



scoredo each proposalAR Tals 2324. EcoTour’s proposals received the
highest cumulativecoredor both contracGRTE02413 andcontractGRTEQ32
13. AR Tab 23 at 1094, Tab 24 5120 The evaluation panel therefore
determinedhat Eco Tour submitted the best proposaidothcontracts AR
Tabs 2829, Tab 42 at 12725, 130407, Tab 43 al31215, 134447.

In its evaluation oflackson Hols andHole Hiking's proposals, the panel
foundthateach offerohad omitted certain financial information specified by
principal selection factor 4AR Tab 23 at 11146, Tab 24 at 11382, Tab 42 &
1273, Tab 43 at 131Despitethese omissionshe panel nevertheless found
Jackson Hole’s and Hole Hiking’s proposals td'lesponsive to the minimum
requirements of the Prospectu®AR Tab30at 1190, Tal31at 1193 see alsAR
Tab 42 at 12734,130406, Tab 43 at 13134, 134446. Accordingly,in letters
dated June 20, 201te NPS advisedackson Holend Hole Hiking that they
couldexercisearight of preference by agreeing to match twelve terms of Eco
Tour’s proposals that the evaluation pEfuetermined were elements of a better
offer”:

1. Principal Selection Factor 1 Subfactor (a).The
best proposal committed to an Idle Free Policy to
protectthe air that surrounds the park as well as
minimize any disturbance to wildlife from the sound
of arunning vehicle. . ..

2. Principal Selection Factor 1 Subfactor (a).The
best proposal committed to requiring guides to carry
a minimum of one pair of binoculars on each tour to
share with guests. . . .

3. Principal Selection Factor 1 Subfactor (b).The
best proposal committed to carrying a vehicle spill
kit to contain fluid spills in case of leaks or
accidents. The best proposal committed to scanning
the parking area and cleaning up any leaks from the
vehicle. . .. An example of a spill kit is tReg Spill
Kit in Spill Pack

12



10.

Principal Selection Factor 1 Subfactor (b).The

best proposal committed to removing all solid
human waste with human waste removal bags. The
best proposal committed to carrying one human
waste removal bag per person, in addition to extra
bags in case they are needed. The best proposal
committedto removing all toilet paper and hygiene
products. . .. An example of the human waste
removal bags are ti@eanwaste WagBagroducts.

Principal Selection Factor 1 Subfactor (b).The

best proposal committed to removing all trash
created while on tousnd disposing of the waste
outside of the Park, in order to limit the frequency of
trash trucks traveling in the park. . . .

Principal Selection Factor 2 Subfactor (b).The
best proposal committed to requiring Wilderness
First Responder certification for all guides. . . .

Principal Selection Factor 2 Subfactor (b).The
best proposal committed to requiring ailvthg
guides to complete a wigrt driving program. . . .

Principal Selection Factor 5 . . . .The best

proposal committed ta franchise feef 4.25% of
annual gross receipts or a flat fee of $500, whichever
Is greater. . . .

Secondary Selection Factor 1 Subfactor (a)The

best proposal committed to using reusable plates,
reusable silverware, cloth napkins and reusable mugs
on the tour in ordr to reduce the amount of trash
produced on each tour. . ..

Secondary Selection Factor 1 Subfactor (a)The
best proposal committed to providing each guest

13



with a high quality, Made in America, reusable water
bottle for guest use on the tour. Guests are given the
bottle to take home with them. The goal of the water
bottle is to limit plastic petroleum disposable bottles
and encourage visitors to reuse their new water
bottle while in the area. . . .

11. Secondary Selection Factor 1 Subfactor (a)The
best proposalescribed how it will train its guides
about the Wilderness Act using, among other
methods, an online training course called “The
Wilderness Act of 1964” produced by the Eppley
Institute for Parks and Public Lands. . . .

12. Secondary Selection Factor 1 Subfactor (a)The
best proposal described how it will monitor the
accuracy of the information guides provide on tours
by having the owner or manager shadow each guide
unannounced at least once per season. . . .

AR Tab30at119091, Tab31at 119394.

The NPS also askdabthJackson Hole and Hole Hiking texpand onyour
initial response . . . in order to bring the qualityotir responseip tothe level of
the best proposaby providing the financial information thaati been omitted
from Jackson Hole’s and Hole Hiking’s proposafk Tab 30 at 1192Tab 31 at
1195 In that regardthe NPSrequestedhe following financial informatiorthat
had been omitted from Jackson Hole’s proposal

1. Principal Selection Factor 4Subfactor (a). The
best proposal provided a complete set of financial
statements. Although you submitted an Annual
Financial Report (AFR), it did not contain a balance
sheet. Please submit a current balance sheet or a
balance sheet as of the year endlate of the AFR.

14



2.

Principal Selection Factor 4 Subfactor (a).The

best proposal provided a current credit report.
Although you provided your Dun & Bradstreet
Company ID, the National Park Service (Service) is
unable to run the report. Please submitiraent

credit report for each Offergbuarantor.

Principal Selection Factor 4 Subfactor (c).The

best proposal provided a current bank statement as
requested in Principal Selection Factor 4 Subfactor c,
guestion 4. Please submit a current bank statement

AR Tab 30 at 112 Additionally, the NPS requested the followifigancial
informationthat had been omitted from Hole Hiking’s proposal

1.

Principal Selection Factor 4 Subfactor (a).The
best proposal provided a complete set of financial
statements. Although you submitted an Annual
Financial Report (AFRIit did not appear to be
complete. Please subrtiitecomplete AFR for 2011
and 2012.

Principal Selection Factor 4 Sultactor (b). The

best proposal providezlear revenue and expense
projection assumptions. Please submit additional
assumptions for your revenue and expense
projections. The panel is interested in understanding
why revenue projeins are so much higher than
historical projections and why some of the expense
assumptions appear low.

Principal Selection Factor 4 Subfactor ). The

best proposal providedddear Pro formaPlease

correct the mathematical errors on the Pro forma and
resubmit.

15



4. Principal Selection Facta 4 Subfactor (c). The
best proposal provided substantial documentation
related to its financial position. Although you
provided a balance sheet and bank statement, the
reporting period of the balance sheet did not
correspond with the bank statement. The panel is
interested in understanding your financial position,
specifically, if you have a cash position to respond to
any unanticipated expenses as you indicated you do
not need any financing in Subfactor 4c. Please
submit a current bank statement wathst of current
liabilities.

AR Tab 31at 1195

Both Jackson Holeand Hole Hiking timely exercisearight of preference
by agreeing tanatchthe twelveterms set forth in NPS'3une 20, 201&:tters and
by providingthe requesteddditionalfinancial information.AR Tabs 2526, Tabs
32-35, Tab38,Tab44 at 136833, Tab45 at1400-20.

EcoTour filedits bid protesicomplaintin this court on August 1, 2018nd
filed an amenad complaint on August 8, 201&coTours amended compiiat
contains three counts. IroGnt I, EcoTouralleges that the NPS violated
applicable law, acted arbitrarily and capriciously, and abused its disdogtion
finding thatJackson Hols and Hole Hikings proposalsvere“responsive” to the
requirements of thprospectus anldy allowingthemto match the better terms of
EcoTour’s proposals for contracRTE02413and GRTEO32.3. In Count II,
EcoTour alleges thahe NPS violated the Procurement Integrity ,Aas amended
41 U.S.C. §2101-2107(Supp. V 201}, by disclosingto Jackson Hole andole
Hiking information thattco Tour hadallegedlymarked in its proposal as
confidential. Finally, in Count Ill, Ecolour alleges that the NR&olated
applicable law, acted arbitrarily and capriciously, and abused its discretion when it
foundthat Jackson Hole artdole Hikinghad matchedill of the better terms of
EcoTour’s proposal$or contractsfcRTE02413 and GRTEO32.3. With respect
to all three counts, Ecbour further asserts that the NPS’s actibreachedin
implied contractual obligation of the government to adasbids fairlyand
honestly.

16



On August 19, 2(3, the ourt amended the briefyschedule to allow time
for the government to obtain final decisions from the sogekection authority.
Thesourceselection authoritgubsequentlgetermined thaEco Tour, Jackson
Hole, and Hole Hiking hadubmittedresponsive proposals for the contracts at
Isste, that EcoTour’s proposals were the best, and that Jacksonathaldlole
Hiking hadamended theiproposaldo match the terms ddco Tour’s best
proposas. AR Tabs 4245. On September 4, 2013, the sowsmection authority
determined that contracts GRTEOG23 andGRTE03213 should be awarded to
Jackson Hole and Hole Hiking, respectiveBR Tab44 at 135253, Tab45 at
138485.

DISCUSSION
Jurisdiction

Before proceeding to the merits of EBour’s bid protest, the court must
address the threshalssueof jurisdiction. Steel Co. v. Citizens for a Better Env’t
523 U.S. 83, 9405 (1998)“The requirement that jurisdiction be established as a
threshold matter . . . is ‘inflexible and without exception.”™ (quotitgnsfield, C.

& L. M. Ry. Co. v. Swanl1l U.S. 379, 382 (B3l))); Hambsch v. United States
857 F.2d 763, 765 (Fe(.ir. 1988) (“When a court is without jurisdiction to hear a
case, it is correspondingly without authority to decide the merits of that case.”)
(citations omitted)

Although the government ds not question the court’s jurisdictitm
consider Ecdour’s claims, the parties dispute the source of that jurisdiction and,

8 On August 15, 2013, the government filed a motion to dismiss the amended complaint
on ripeness grounds based on the government’s assertion that the source-selectignheadthor
not rendered final decisions with respect to the award of the disputed contracts. OnlAugus
2013, the court deferred ruling and suspended briefing on defendant’s motion to allow the
sourceselection adtority to render final decisions and to allow defendant to supplement the
administrative record accordingly. The government filed a supplement to thethR w
documentation of the source-selection authority’s final decisions on September GAROIhs
42-45, and the government did not renew its motion to dismiss in connection with its motion for
judgment on the administrative record. Accordingly, the court denies defendants nooti
dismiss as moot.

17



correspondingly, the nature of the relief the court is authorized to gfanfl our
seeks injunctive and declaratory relief, as well as bid preparation costssartd

that the court possesses jurisdiction to grant such pelrstiant to 28 U.S.G.
1491(a)(1)X2006)and28 U.S.C. § 1491(b)(1(R006) SeeAm. Compl. L Pl.’s

Mot. at 4348. Defendant contends th'dt]elief under 28 U.S.C. § 1491(b) is
unavailable because the contracts at issue are not procurements.” Def.’s Mot. at
28. For the reasons specified below, the court agrees with the government that
section 1491(a)l) —not section 1491(9)) — provides the jurisdictional basis for
EcoTour’s claims.

Section1491(b)1), which Congress added to thecker Act byenacting the
Administrative DisputdResolution Act of 1996ADRA), Pub.L. No. 104320,
sec.12, § 1491 110 Stat. 387(®B874,grantsthe court’jurisdiction to render
judgment on an action by an interested party objecting to a solicitation by a Federal
agency for bids or proposals for a proposed contract or to a proposed award or the
award of a contract or any alleged violation of statute oda&goin connection
with aprocurement or a proposed procuremén8 U.S.C. 81491(b)(1)
(emphasis added)As the United States Court of Appeals for the Federal Circuit
has held, “relief under [section] 1491(b)(1) is unavailable dete procurement
context.” Res. Conservation Gr, LLC v. United State$97 F.3d 12381245
(Fed. Cir. 2010JResource Conservatipn Thus,whether the court hgarisdiction
under section 1491(b)(Hepends upon whethtre disputed solicitatiofor
concessions contradisvolveda “procurement.”

Section 1491(h does ot define the term “procuremehtHowever,for
purposes of determinirthe scope of section 1491(khe Federal Circuit has
adopted the definition of “procurement” contained in4%$.C. § 408), which
has been reorganizeuto 41 U.S.C. § 11{Supp. V 2011 Resource
Conservation597 F.3dat 1244 (citingDistributed Solutions, Inc. v. United States
539 F.3d 1340, 13486 (Fed.Cir. 2008). Sectio 111 provides that “the term
‘procurementincludes all stages of the process of acquiring property or services,
beginning with the process for determining a need for property or services and
ending with contract completion and closebutl U.S.C. § 111

The court has previously noted the existence of “conflicting authority as to

whether a solicitation for caession contracts is a ‘procuremé&ntrazier v.
United States79 Fed. Cl. 148, 160 & n.5 (2003ff'd, 301 F. App’x 974 (Fed.
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Cir. 2008) This court has thriceuledthat concession contracse not

procurement contracts, albaivtin thespecificcontext of a bid protest

jurisdictional challengeTerry v. United State®8 Fed. Cl. 736, 737 (21)

(holding that a concession contract for the operation -ahét kiosk at Fort

Benning was not a procurement contract subject t€tmract Disputes Act

(CDA), 41 U.S.C. 88 7107109 (Supp. V 201 because it did not inee the
procurement of property or servidagthe governmentfrazier v. United States

67 FedCl. 56, 59 (2005)same with respect to a concession lease for the operation
of a marina on a federal reserypaff'd, 186 E App’x 990 (FedCir. 2006) YRT
Servs. Corp. v. United Stai&8 Fed.Cl. 366, 392 n.23 (1993YRT Servicgs
(concluding that an NPS concession contract for the provision of “lodging, food
and gift services” in Yosemite National Park “does not constitute a procurement,
but is a grant of a permit to operate a business and the government is not
committing to pay out government funds or incur any monetaryitigi®

In contrasto YRT Serviceand related decisions of this cquhe Interior
Board of Contract Appeals has consistently heldXi$concession contracts are
procurement contractibject to the CDAsee, e.g.Watch Hill Concessions, Ing.
IBCA No. 42842000,2001 WL 17091XFeb. 16, 2001)hpoldingthat“at least in
any concession contract where the concessioner is required to perform specific
services or to make specific improvements to the land it occupies, as is the case
here, the contract is a procurement contract, subject to the Contract Disputes Act”)
and the Government Accountability OffiAO) has consistently held that
concession contracts whighwvolve the delivery of more thae minimisservices
to a federal agency are procurement contraets, e.g.Great South Bay Marina,

°/ InBlue & Gold Fleet, LP v. United State#0 Fed. Cl. 487 (20064ff'd, 492 F.3d
1308 (Fed. Cir. 2007B{ue & Gold Flee}, this court assumed, without deciding, that it had
jurisdiction under section 1491(b) over a pre-award bid protest involving an NPS concession
solicitation. 70 Fed. CI. at 492. Jurisdiction was not challenged on appeal, and the Federal
Circuit likewise assumed, without deciding, that the Court of Federal Claims satigtion
under section 1491(b). 492 F.3d at 1313, 1315. The Federal CirBliter& Gold Fleetdid
not addrss the issue of whether NPS concession contracts are procurement corlijectssu
section 1491(b). This is unsurprising, given tBhate & Gold Fleetwas decided before
Resource Conservatipwhich clarified that section 1491(b)(1) bid protest judtdn is limited
to the procurement context. 597 F.3d at 1245. Bedluse& Gold Fleetid not address the
issue of the jurisdictional basis for bid protests involving NPS concession contractsti
dispositive of that issue here.

19



Inc., B-296335, 2005 CP[ 135, 2005 WL 1650829, at {Comp. GenJuy 13,
2005) (“It has consistently been our Office’s view that a mixed transaction that
includes the delivery of goods or services of more tteaminimisvalue to the
government is a contract for the procurement of property or services within the
meaning ofthe Competition in Contracting Act, 31 U.S.C. 8§88 355b6

(2006)].” (citing Starfleet Marine Transp., IncB-290181, 2002 CPD { 113, 2002
WL 1461877(Comp. Gen. July 5, 2009)

The court, cognizant of the somewhat conflicting authority on this issue,
concludes that the greater weight of authastio the effect that NPS concession
contracts, such as those in dispute in this bid prasstot contracts for the
procurement of goods and services, and thus are not subject to thessuiw's
1491 (b)jurisdiction. As an initialmatter,the court notes thdlhe prospectust
issuehereis issued under the authority of” the regulations set fatr86 C.F.R.

88 51.151.104 which areincorporated by referencetintheprospectusnd

controlin the event of any inconsistency between the terms gfrtdspectus and
theregulations.SeeAR Tab 4 at 27.In theregulations,lte NPS has taken the
positionthatNPSconcession contract@re not contracts within the meaning of
[the CDA]and are nbservice or procurement contracts within the meaning of
statutes, regulations or policies that apply only to federal service contracts or other
types of federal procurement actions.” 36 C.F.R. § 5k&;alsd\ational Park
Hospitality, 538 U.S.at806 (quoting 36 C.F.R. 8 51.365 Fed. Regat 20635

(“NPS concession contragtsxder thel998 Act do not procure services for the
government; rather, they authorize third parties to provide services to park area
visitors?).

Althoughthe court is not bound to accept ggencys views regarding NPS
concession contract$id agency’seasoning finds support in thenguageof the
1998 Act which indicates in several places tNBS concessioocontracts are fo
the provision of goods and servideshepublic, not to the governmentSee, e.g.

16 U.S.C. 8§ 5952directingthe Park Serviceao enter into concession contrattts
authorize a person, corporation or other entity to provide accommodations,
facilities and servicds visitors to units of the Ni@nal Park Systei) (emphasis
added)jd. § 5955 (requiring thadfe]ach concessions contract shall permit the
concessioner to set reasonable and appropriate rates and charges for facilities,
goods, and servicgsovided to the publig (emphasis added)The 1998 Actalso
requires that “[a] concessions contract shall provide for payment to the government
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of a franchise fee or such other monetary consideration as determined by the
Secretary.”16 U.S.C. § 5956see alsAR Tab 4 at 24, 4155, 64 prospectus

stating that concessioners will be charged a “franchise fee” equal to at least thre
percent of the concessioner’s gross receipts or a flat fee of $500, whichever is
greate). Thus, according to the language of 898Act itself, NFS concession
contracts appear to be unlike traditional governmpemturementontractansaar

as the government does not make payments to the contractor in exchange for the
provision of goods or services to the government; instead, concessioners pay the
government a fee for the privilege of charging the public for services provided to
the public. SeeYRT Service28 Fed. Cl. at 392 A3. The essence MNPS
concessiorontractds not the acquisition of goods or servibgsthe government

but the grant, for a fee, of certaights to private contractors.

The agency’seasoninglsofinds support in the legislative history of the
1998 Act. The committee repodscompanying th&998 Act concludethatPark
Serviceconcession contractslo not constitute contracts for the procurement of
goods and services for the benefithe government or otherwiseS. Rep. No.
105202, at 39 (1998)4.R. Rep. No. 10567, at 43 (1998).

Additionally, it is worth noting thathe United States Court of Appeals for
the District of Columbia Circuihasconcluded, in the context of a challeng&6o
C.F.R. § 51.3that NPSconcession contracésenot procurementontracts subject
to the CDA. SeeAmfac Resorts, L.L.C. v. Dewf the Interior 282 F.3d 818, 835
(D.C. Cir. 2002)*A procurement contract .is a contract for which the
government bargains for, and pays fard aeceives goods and services.
Concession contracts are not of that 8pftitation and inernal quotation marks
omitted),vacated on other groundsib nomNational Park Hospitality 538 U.S.
803 Although heD.C. Circuit’ s opinionin Amfac Resortwas later vacated by
the United StateSypreme Court on ripeness grounskgeNational Park
Hospitality, 538 U.S.at808-12, its analysisieverthelesprovides further support
for the conclusion that NPS concession consraceé not procurement contracts
because they do not involve the payment of money or conferral of a benefit by the
government in exchange for goods aedvices.

The court has consider&to Tours arguments in support of section

1491(b) jurisdiction and finds them unpersuasive. In its reply lieef Tour
argues thatthe contracts at issue qualify as procurements by NB&raitces,
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throughcontractors, that meet NPS’s statutory obligatiansler thel998 Act
Pl.’s Reply at 22. Thigpse dixitargumentarries no authoritative weight, and
avails Eco Tour nothingAccordingly, the court concludes that thencession
contracts in disputer@a notprocurementontractsand consequentlthe court
lacks jurisdiction under section 14®).

As noted, Ecdouralso alleges thatefendant’sactions breached an implied
contractial obligationto treat offerordairly. SeeAm. Compl. §{ 105115, 122;
Pl.’s Mot. at40-42. This court has long had jurisdiction, un@& U.S.C. §
1491(a), to hear cases and grant relief premised on the thabwhen the
government invites bids or solicisopasals from the public, it enters into an
“implied-in-fact” contract taconsiderthose bids or proposals fairl{zee e.q.
Resource Conservatiph97 F.3dat 1242;Impresa Construzioni Geom. Domenico
Garufi v. United State®38 F.3d 1324, 1331 (Fed. Cir. 200&juthfork Sys., Inc.
v. United Stees 141 F.3d 1124, 1132 (Fed. Cir. 1998ACI, Inc-Federal v.

United States/19 F.2d 1567, 1573 (Fed. Cir. 1983he Federal Circuit recently
held, inResource Conservatipthatthis court’simplied-in-fact contract
jurisdiction undesection1491(3 survives postADRA, for bid protestan which
section1491(b)maynot provide a remedy597 F.3dat124547. Based on this
binding precedenthe court concludes thithas jurisdiction over Ecdour’s
implied contract claims under section 1491(a).

[I.  Standards of Review
A. Judgment on the Administrative Record

Rule 52.1(c) of the Rules of the United States Court of Federal Claims
(RCFC) provides for judgment on the administrative record. To review a motion
or crossmotions under RCFC 52.1(c), the court asks whether, given all the
disputed and undisputed facts, a party has met its burden of proof based on the
evidence in the recordBannum, Inc. v. United Statet04 F.3d 1346, 13567
(Fed. Cir. 2005). The court must make factual findings where neces$darihe
resolution of RCFC 52.1(c) cressotions is akin to an expedited trial on the paper
record. Id.
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B. Bid Protest Review

The court first examines whether the plaintiff in a bid protest has standing to
bring the suit.Info. Tech. & Applications Corp. v. United State$6 F.3d 1312,
1319 (Fed. Cir. 2003)TAC). Bid protest standing is limited to those plaintiffs
who are atual or prospective biddeedwhose direct economic interest would be
affected by the award of the contract or by the failure to award the cor@nach
Tech., Inc. v. United Stateg04 F.3d 1344, 1348 (Fed. Cir. 20{&}ation
omitted) In the circumstances of a pagvard protest wheyras herean award
decision has been made but not finalizepiceste possessing a “substantial
chance” of winning thelisputedcontracthas a “direct economic interest” and has
standing before this courtd. at 134849.

Upon determining that plaintiff has standing to sue, the court next
considers thenerits of the bid protestA bid protest proceeds in two steps, with
the trial court first determing whether the government acted without a rational
basis or contrary to law, and then determining as a factual matter whether the
plaintiff was prejudiced by the arbitrary or unlawful condugannum 404 F.3cht
1351.

The standard of revietor thetypical bidprotest brought pursuant section
1491(b) is whethelhe agency action was arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law (the APA stapdaglu.S.C.
§ 1491(b)(4) (incorporating the APA standardfeeth in5 U.S.C. § 70§2012));
Banknote Corp. of Am. v. United Stat@85 F.3d 1345, 13581 (Fed. Cir. 2004)
(citing Advanced Data Concepts, Inc. v. United Ste2é6 F.3d 1054, 10558
(Fed. Cir. 2000)). Under the APA standard, a procurement decision may be set
aside if it lacksa rational basis or if the agency’s decisioaking involved a clear
and prejudicial violation of statute mrgulation. Banknote 365 F.3cat 1351;
Emery Worldwide Airlines, Inc. v. United Stat264 F.3d 1071, 10886 (Fed.

Cir. 2001) (citingimpresa 238 F.3cat 133233).

The APA standard is “highly deferentialAdvanced Data Concept216
F.3d at 1058.Under this standardle minimiserrors in the procurement process do
not justify relief. Grumman Data Sys. Corp. v. Dalid@8 F.3d 990, 1000 (Fed.
Cir. 1996) (citingAndersen Consulting v. United Stat889 F.2d 929, 9333, 935
(Fed. Cir. 1992)).A bid protest plaintiff bears the burden of proving that a
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significant error marred the procurement in questiah(citing CACI Field

Servs., Inc. v. United State364 F2d 464, 466 (Fed. Cir. 1988)). Examples of
arbitrary and capricious agency action include “when the agency ‘entirely failed to
consider an important aspect of the problem, offered an explanatias @iecision
that runs counter to the evidence before the agency, or [the decision] is so
implausible that it could not be ascribed to a difference in view or the product of
agency expertise.”Ala. Aircraft Indus., InecBirmingham v. United StateS8

F.3d 1372, 1375 (Fed. Cir. 2009) (quotigtor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto. Ins. Ce.463 U.S. 29, 43 (1983)) (alteration in original). The court will,
however, “uphold a decision of less than ideal clarity if the agency’s path may
rea®nably be discerned.Bowman Transp., Inc. v. ArkansBsst Freight Sys.,

Inc., 419 U.S. 281, 286 (1974) (citation omitted).

Similarly, to recover under theplied contract for bids to be fairly and
honestly considereid a protesbrought pursuant teection 1491(g a plaintiff
must establistthat the agency actextbitraily or capriciousy, or abusedis
discretion Southfork141 F.3dat1132 (citingKeco Indus., Inc. v. United States
492 F.2d 1200, 120&t. Cl. 1974)Keco I)); Distributed Solutions, Inc. v. United
States 106 Fed. Cl. 1, 252012)(citations omitted)aff'd, 500 F. Appk 955 (Fed.
Cir. 2013) FAS Support Servs., LLC v. United Sta@XsFed.Cl. 687, 694 (2010)
(citing Kecoll, 492 F.2d 1200) The standardf review for abid protest alleging a
breach of the implied contract under section 1491(a) is, therefore, “essentially the
same” aghe APA standard applicable pootess pursuedinder section 1491(b).
FAS Sipport 93Fed. Cl.at694.

“If the court finds a reagnable basis for the agency’s action, the court
should stay its hand even though it might, as an original proposition, have reached
a different conclusion as to the proper administration and application of the
procurement regulations.’Honeywell, Inc. v. United State870 F.2d 644, 648
(Fed. Cir. 1989) (quotinlyl. Steinthal & Co. v. Seamambs F.2d 1289, 1301
(D.C. Cir. 1971)). Ifon the other hand, the protester has shown a significant error
in the procurement pross, the court must tBrmineas a factual mattevhether
that error prejudiced the protester, because both error and peepréirequired for
the protester to prevailStatistica, Inc. v. Christophet02 F.3d 1577, 1581 (Fed.

Cir. 1996) (citingData Gen. Corp. v. Johnspn8 F.3d 1556, 1562 (Fed. Cir.
1996)).
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A bid protest faintiff bears the burden of establiistp prejudice. Bannum
404 F.3d at 1358To0 meets its burdera protester must show that there was a
“substantial chance” it would have received the contract, but for the agency’s
alleged error.Bannum 404 F.3d al353;Alfa Laval Separation, Inc. v. United
States175 F.3d 1365, 1367 (Fe@ir. 1999);Data Gen. Corp.78 F.3dat 1562
This “substantiechance” inquiry is the same as that applied to determine
proteste’s standing. Thus, in thisid protest, the “substantial chahcandard
must beapplied twicefirst, to determineEcoTour’sstanding to bringts suit and
secondto determine whéter EcoToursufferedprejudice as a result ahy
adjudgeckrrors in the procurement proce§eeg e.g, Linc Govt Servs., LLC v.
United States96 Fed.Cl. 672, 69596 (2010)(differentiating between
“allegational prejudice” and “APA prejudi¢eboth of which applthe “substantial
chance” test).

IIl. Standing

Although the government has not challenged Eoor’s standing in either
its motion for judgment on the administrative record or its reply brief, standing is a
threshold inquiry that the court must address before considering the MeAG,.
316 F.3d at 1319As statedsupra bid protest standing is limited to those plaintiffs
with a substantial chance of winning the contracts at issue in the prOtas,
704 F.3dat134849. The record demonstrates thato Tour submitted responsive
proposals thateceived the highest cumulative scores of any of the proposals
received by the NPfor the disputed contract#AR Tab 23 at 1094, Tab 24 at
1120, Tabs 289, Tab 42 at 12724, Tab 43 at 13124. Thus,underthe
regulationsthere is a substantial chance tBab Tourwould have been awarded
the disputed contracisnot for the errors alleged in the amended compliae
36 C.F.R. 8%1.31, 51.33 Accordimgly, the court concludes that E€our has
standing to bring its bid protest.

IV. Analysis of the Merits

EcoTourchallengeshreedeterminationdy the NPSasarbitrary,
capricious, an abuse of discretion, or otherwise not in accordance witkrilety.
Eco Tourchallenges the agency’s determinatibat Jackson Hole ankole
Hiking submitted‘responsivé proposalsiespite theifailure toincludecertain
financial information required by the prospect&econdEco Touralleges that
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the Park Serviceriolatedapplicable law- including theProcurement Integrity Act
andthe implied contract to consider bids fairly and honestby disclosingto
Jackson Hole and Hole Hikingformation that Eco Tounad allegedlynarkedin
its proposahsconfidential. Third, Eco Touralleges that the NPS improperly
failed to require Hole Hiking to match one of the better terntscof Touis
proposal for contradeRTE03213, and therefore improperly determined tHate
Hiking had matche all of the better terms dfco Touis proposafor that contract

A. The Agency’s“ ResponsivenegsDetermination (Count 1)*°

With respect tdCount |, Eco Toumsserts thatackson Hole and Hole Hiking
omittedfrom their proposals certafinancial informatiorrequired by the
prospectus, and that the NB@reforeerred in determining that these preferred
offerors’ proposals wer&responsivé.™ Pl.’s Mot. at 1937. In this regardEco

% The court is mindful that, in procurements subject td"#dteral Acquisition
Regulation (FAR), the concept of responsiveness is generally confineddd bahling. See
Excel Mfg., Ltd. v. United Statekl1l Fed. CI. 800, 806 & n.3 (201Byonyx, L.P. v. United
States 83 Fed. ClI. 460, 468 (2008) (citations omitted). By contrast, “[ijn negotiated
procurements, a proposal that fails to conform to the material terms and conditioas of
solicitation should be considered unacceptable and a contract award basell am su
unacceptable proposal violates the procurement statutes and regulaidf's Bliss Co. v.
United States77 F.3d 445, 448 (Fed. Cir. 1996) (citations and internal quotation marks omitted).
As explainedsupra solicitations for NPS concession c@uts are not “procurements” subject to
the FAR. Moreover, as the government correctly noted at oral argument, the NPS’
determination of the “responsiveness” of proposals for the disputed contracts is chaydate
particular regulations governing NE8ncession contracts. Tr. at 53-5é¢ als®6 C.F.R. 88
51.27, 51.30-51.31. Accordingly, the aforementioned authorities confining the concept of
responsiveness to sealed bidding are inapplicable in the unique context of NPS concession
contracts.

1/ Eco Tour also argues thickson Hole’s proposal was n@sponsive because
Jackson Hole did not submit a signed transmittal letter with its proposal as rdmuitex
prospectus. Pl.’s Mot. at 14-15, 22-28eAR Tab 4 at 27 (prospectus instrucsastating that
“[flailure to submit a signed Offeror’s Transmittal Letter . . . will make ywoposal non-
responsivey, 35 (proposal package stating that the transmittal letter “indicatesgoeptance
of the terms and conditions of the concession opportunity as set forth in this Prospettus” a
“must bear original signatures”), Tab 20 at 638-40 (Jackson Hole’s uddigmsmittal letter).
However, after the filing of Eco Tour’s motion, the government supplemented the iABlude
a copy of the signed transmittal letter accompanying Jackson Hole’s profesalR Tab 46.

(continued . . .)
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Tourrelies upon the regulations implementing #998Act, which define a
“responsive” proposal da timely submitted proposal that is determined by the
Director as agreeing to all of the minimum requirements of the proposed
concession contract and prospe@unod as having provided the information
requiredby the prospectu’s 36 C.F.R. 8 51.8emphasis added)

Thecourt agrees witkEco Tourthat the prospectus required each offeror to
submit with its proposal certain financial informatioratlmw the NPS to evaluate
thefinancial capability of thefderor to carry out its proposaAs noted Part A of
the proposal packagtated that certain information “is required for principal
selection factors 3 and 4,” and that “[f]ailure to provide material information
required thereunder may result in an offeror being deemedesponsive.” AR
Tab 4 at 41.Part B of the proposal package listed the specific financial
information “required” by Part Ald. at 4354.

The court alsagrees witiEco Tourthatneither Jackson Hole nor Hole
Hiking submitted withtheir proposals all adhefinancial informatiorrequired by
the prospectusWith its proposafor contractGRTE02413, Jackson Hole
provided: (1) a businessstory form (2) Annual Financial Reports (AFRfor
two previous yearg3) a chart of thequipment to be used and its val(#® a pro
formaincome statemenénd (5) a chart of financial “operating assumpticn®\R
Tab 20 at 7023. However,Jackson Hole’s proposdid notincludethebalance
sheetor credit report required under princigalection subfactor 4(a) bank
statementsequired under principal selection subfactor 4(8R Tab 23 at 1112,
Tab 30 at 1192Tab 42 at 130%6.

With its proposafor contract GRTE032.3, Hole Hiking provided (1) a
businessistory form (2) AFRsfor two previous years; (3 balance shegid) a
credit report (5) a chart of the equipment to be used and its y&@)e pro forma
income statement; (‘@ chart of financial “perating assumptiotisand (8) bank
statements from January and February 208R.Tab 19 at 58%13, 61518, 620
26. However, thePark Servicdoundthatthe AFRs submitted by Hole Hiking
wereincomplete AR Tab 24 at 1139Tab 31 at 1195, Tab 43 at 1345, and

Therefore, Eco Tour’s additional responsiveness argument is unsupported byttie hedeed,
Eco Tour did not continue to advance that particular argument in either its reply laiefrar
argument.
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noted that Hole Hikindailed tocompletely exple its revenue and expense
projections AR Tab 24 at 1140, Tab 31 at 119bhePark Servicalso determined
that the pro forma income statement submitted by Hole Hiking contained
“numerous mistakes,” AR Tab 24 at 1140, including “mathematical €ridRs

Tab 31 41195 Additionally, thePark Serviceoncluded thathe January and
February 2013 bank statements submitted by Hole Hiking did not correspond to
the reporting period dflole Hiking’sbalance shegand therefore the Park Service
was unable to ascertain whether Hole Hiking's cash position was sufficient “to
respond to any unanticipated expenses” in light of Hole Hiking’s assertion that it
did not require any financini@r startup costs AR Tab 31 atL195 Finally, the

NPS determined th&tole Hiking's balance sheet contained certain unspecified
“anomalies,” AR Tab 43 at 1346, and noted that “without notes to exp&in
balance sheet, the panel was concerned withrihadial position of the Offeror,”
AR Tab 24 at 1139.

Despite these omissions, tN®SfoundthatJackson Hole’s and Hole
Hiking’s proposalsvere“responsive to the minimum requirements of the
Prospectusbecause thagency determined that tbhenitted financial information
was not material tan effectve evaluation of the proposal&R Tab37 at 1244
(“The lack of quality and omissions [in the preferred offerors’ proposals] were
reflected in lower scores for the preferred offerors; however, the omissions we
not significant enough to hamper an effective evaluation of the proposééh”),
40 at 1268 (samgeJab 42at 130506 (responsiveness determination for Jackson
Hole), Tab 43 at 13486 (responsiveness determination for Hole Hikinly) that
regard, the NPS reliedponparagraph 1(d) of the prospectus instructions, which
limits the meaning of theerm*i nformaton required by the prospectus’ only
such information as material, as determined by the Seryitmean effective
evaluation of the proposal under the applicable selection facdbt.Tab 4 a7
(emphasis added)

Eco Tourfirst contends thgbaragraph 1(d) of therospectus instructions is
contrary to the regulationssofar as it limits the definition ¢f nformaton
required by the prospectu information that is expressly required by the
prospectusandis deemed “material” by the NPS. Pl.’s Mot. atZZ, Pl.’s Reply
at4-5. Next, Eco Tourcontends that, eventiie NPS were alloweid impose
such a “materiality” limitation, the agency acted arbitrarily and capriciously, and
abused its discretion, in det@ining that the financial information omitted from
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Jackson Hole’s and Hole Hikingfgoposalsvas notmaterialto an effective
evaluation of those proposalBl.’s Mot. at 3237; Pl.’s Reply a6-10. Therefore,
to resolveEco Touis claims with respedb Count I, the court must determine
whether the NPS violated applicable law, acted arbitrarily and capriciously, or
abused its discretion in determining that the financial information omitted from
Jackson Hole’s and Hole Hikingfgoposals was naohaterial.

1. Eco Tour's Objection to the Materiality Limitation Set
Forth in Paragraph 1(d) d the Prospectudnstructions

Eco Tourfirst contends thathe NPSactedcontrary to lawand abused its
discretion bylimiting the definition of “information required by the pregpus to
only such information that the NRfgems iaterial. . .to an effective evaluation
of the proposal under the applicable selection factBl.’s Mot. at30. Inthat
regard Eco Tourrelies pon the definition of “responsive” set forth36 C.F.R. §
51.3 and contends that paragraph 1(d) of the prospectus instrusti@i®ctly
contrary to the plain language’ &6 C.F.R. 8§ 51.&sofar as the regulatiddoes
not include a provision that allows NPS to limit the term ‘required’ to information
which NPS, in its discretion, determines is ‘material to an effective evaluation of
the proposal.”ld. Eco Touralso argues thggaragraph 1(d) constitutes an
improper “expan(sion] [of] the very limited exception set by Congress for when a
concessioner can exercise a right of preference and avad®mpetition.” Id. at
31. For the reasons specified below,¢bartconcludes that thePSneither acted
contrary to law nor abused its discretianmposing a materiality limitatian

a. Eco Tour Waived Any Objection to Paragraph 1(d)

Defendant argues thdEco Touts contention thatmateriality” cannot be a
factor in evaluating responsivenesa challenge tparagraph 1(dyf the
prospectus irtsuctions, and, as such, is waived becdtse Tourfailed to object
to paragraph 1(d) before the deadline for the submission of prop&ssef.’s
Mot. at 1112 (citingBlue & Gold Fleet, LP v. United Statet92 F.3d 13081313
14 (Fed. Cir. 2007) The court agrees.

It is axiomatic that “a party who has the opportunity to object to the terms of

a government solicitation containing a patent error and fails to do so prior to the
close of the bidding process waives it ability to raise the same alojecti
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subsequently in a bid protest action in the Court of Federal Claigis€& Gold
Fleet 492 F.3cat 1313. Citing the desire to prevent contractors “from taking
advantage of the government and other éidgtland to “avoid[] costly aftethe-

fact litigation,” the Federal Circuit, iBlue & Gold Fleetstated that‘[vlendors
cannot sit on their rights to challenge what they believe is an unfair solicitation,
roll the dice andee if they receive the award.ltl. at 1314 (goting Argencord
Mach. & Equip, Inc.v. United State$8 Fed Cl. 167, 175 rl4 (2005));see also
Weeks Marine, Inc. v. United Stateg5 F.3d 1352, 13663 (Fed.Cir. 2009).

Blue and Gold-leetthus prevents a protester from raispasthocobjections to

the terms of a solicitationThat is precisely whdEco Tourseeks to do hereEco
Tour's argument that the materialiliynitation in paragraph 1(d) of the prospectus
instructionsconflicts with 36 C.F.R. 8 51.3 is, essentialan allegabn of patent
error in tre prospectus. Having failed to object to the materiality limitation before
the deadline for the submission of proposétx) Tourhas waived its right to do so
before this courtSeeBlue & GoldFleet 492 F.3d at 1313.

In an attempt to avoid the waiver rule announcellie & Gold FleetEco
Tour assertghat itis not challenging the terms of the prospectus, but rather
invoking the prospectus’s own mechanism for resolving conflict between the terms
of the prospectus drthe regulations, which are incorporalgdreference into the
prospectus and control in the event of any inconsisteBegPl.’s Mot. at 30 n.8
(“[B]ecause the terms of the Prospectus were not defective, Eco Tour was not
required to challenge thoserms prior to the submission of its propd3alPl.’s
Reply at 13 Eco Touts argument in this regaiid unpersuasive and unsupported.
A patent ambiguity is “present when the contract contains facially inconsistent
provisions that would place a reasblgacontractor on notice and prompt the
contractor to rectify the inconsistency by inquiring of the appropriate parties.”
Stratos Mobile Networks USA, LLC v. United Sta2é8 F.3d 1375, 1381 (Fed.
Cir. 2000). To the extent that there is any conflict betweerntlospectus
instructions andhe regulatiosincorporatedy reference into the contraet
insofar as the former imgea materiality limitation on the definition of
“‘information required by the prosgieis' — any such conflicis a patent ambiguity
regarding whiclEcoTour*“ had a duty to seek clarification from the government™
before the close of biddin@Blue & Gold Fleet492 F.3d at 1314(otingStratos
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Mobile Networks213 F.3cat 1381). Accordingly, Ecolour’s challengdo the
materiality limitation in paragraph 1(d) is waiv&d.

b.  The Materiality Requirementin Paragraph 1(d)Is
Consistent with 36 C.F.R. § 51.3

Evenassumingarguendo thatEco Tourdid not waive its right to challenge
the materiality limitation irparagraph 1(d)ts challenge fails for the additional
reason that such a limitationnst contrary to law As notedsupra 36 C.F.R. §
51.3definesa “responsive” proposal as “a timely submitted proposal that is
determined by the Director as agreeingltaf the minimum requirements of the
proposed concession contract and prospectus and as having progided th
information required by the prospectus.” Although section 51.3 does not expressly
providefor a materiality limitation, it also does not preclude such a limitation.
Indeed by includingthe phrase “determined by the Director,” section 51.3 confers
discretion upon the NPS to determine whether a proposal has provided the
information required by the prospectus. Contrar¢¢o Touis argument,tis
conferral of discretion is sufficielgtbroadto allow the NPS to place limits on the
definition of “information required by the prospectus.”

Neither is @ragraph 1(d) in conflict with the 1998 AdEco Tourargues
that by imposing a materialitimitation the NPS *“is improperlyrying to expand
the very limited exception set by Congresswiien a concessioner can exercise a
right of preference and evade true competition.” Pl.’s Mot. at 31. Yeto9®
Act provides that ouifting and guideconcessionarsuch as Jackson Hole and
Hole Hiking areentitled to exercise a preferential right of renewahifr alia, the
concessioner “has submitted a responsive proposal for a proposed new contract
which satisfies the minimum requirements established by the Secretarynpiosua
[16 U.S.C. 8§ 5952(4)].”16 U.S.C. § 5952(8B)(iii) .

2/ The only authority Eco Tour cites in support of its argument that it was not required
to challenge paragraph 1(d) before the close of biddiBgy&irst Solutions, LLC v. United
States 102 Fed. Cl. 677, 681-82 (20123eePl.’s Mot. at 30 n.8That case is inapposite
because it did not involve a challenge to the terms of a solicitatiorgthet a challenge to the
agency’s evaluation of proposals. Eco Tour’s reliance upon the court’s passingstdtet a
chart contained in the solicitationduld, with effort, be harmonized with the weighting scheme
presented on the previous pageha solicitation,”BayFirst 102 Fed. Cl. at 681s therefore
fruitless.

31



Moreoverthe maeriality limitation in paragraph 1(d) is consistent with
analogous precedent applying provisions of the lARe context ohegotiated
procurementsUnder such precederita proposal that fails to conform to the
materialterms and conditions of the sotation should be considered unacceptable
and a contract award based on such an unacceptable proposal violates the
procurement statutes anegulations.” Allied Tech. Grp., Inc. v. United States
649 F.3d 1320, 1329 (Fed. Cir. 2011) (emphasis added}ingE.W. Bliss77
F.3dat448); Furniture by Thurston v. United Statd93 Fed. CI. 505, 518 (2012)
(“It is blackletter law that a procung agency may only accept an offer that
conforms to thenaterialterms of the solicitation.” (emphasis addézding
Centech Grp., Inc. v. United Staté84 F.3d 1029, 1037 (Fed. Cir. 2009)))
Although such FARbasedcases are not directly applicable to the concession
contracts at issue in this bid protest, they further under&gonel outs contention
thata materiality component to responsiveness is contrary to3asYRT
Services28 Fed. Clat414 n.33(“[T]he language and experience represented by
the FAR is helpful for reference purposgs

2.  Was the Agency’sMateriality Determination a
Responsibility Determination?

Thegovernment argues thag¢dause the informatiaomitted from Jackson
Hole’s and Hole Hiking's proposals related to tHgiancial ability to carry out
their proposals, the NPS’s determinatibat these omissions were immatewals
a responsibility determination, not a responsiveness determin&eftis Mot. at
14; Def.’s Reply at 4. As such, defendant contends that the agency’s materiality
determination is “effectively unreviewable absent a claim of fraud or bad faith.”
Def.’s Mot. at 14; Def.’s Reply &. Inasmuch aEco Tourhas noformaly
alleged fraud or bad faith on the partloé NPS, the government argues tbed
Tour's challenge to the agency’s responsiveness determination “need not be
considered further by the Court.” Def.’s Mot. at $6¢ alsdef.’s Reply at 6.

In responsekco Tourasserts that the deference typically afforded to an
affirmative cetermination of responsibility is inappropriate here becthesEPS
“was not making a threshold ‘responsibility’ determination with regard to this
information, but in factvas evaluating, comparing and scoring proposals b a 0
point scale pursuant to Principal Selection Factor 4 and as required by the
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regulations.” Pl.’s Reply at 1$ge also id(“This information was not part of a
‘yes/no responsibility determinatiorit, was sought as part of arf@t to evaluate
and score eaabfferor’s capabilities by comparing them to the other offeltprs.
Eco Touralso argues thdin making ‘responsibility’ determinations under the
FAR, government agencies do not identify specific information that must be
provided as NPS did here, but instead they allow bidders to provide whatever
information they believe would show their ‘responsibility’ after bids are opened.
Pl.’s Reply at 12 (citingohn C. Grimbgg Co. v. United State485 F3d 1297,

1299 (Fed. Cir. 1999), ariglount, Inc. v. United State82 CI. Ct. 221, 226

(1990). Here, by contrast, the prospectus requires specific financial information
and the regulations governing NPS concession contracts provide very limited
circumstances in which proposals may be amended or supplemented after the
deadline for submitting proposals has passed. Pl.’s Reply at 12 @6ti@d-.R. §
51.15(a) (allowing offerors to amewd supplemenproposalsafter submission

only if “requested by the Director to do so and the Director provides all offerors
that submitted proposals a similar opportunity to amend or supplement their
proposaly)).

The court agrees withco Tourthat the NPS’snaterialitydetermination
was nota responsibility determinatiorAlthough a determination of an offeror’s
financial capabilityis traditiorally considered to pertain to the offeror’s
responsibility,e.g, Supreme Foodservice GmbH v. United Staté2 Fed. CI.
402, 413 (Fed. Cl. 2013)A responsibility evaluation includes consideration of
financial backing as well as the ability to meet the operational requirements of the
contract. . ..”) (citations omitted)Blount, 22 Cl. Ct.at227 see alsal8 C.F.R. §
9.1041 (2012 (setting forth “general standards” for responsibility in the
procurement context, including “adequate financial resouocpsrform the
contract, or the ability to obtain th&mnhere the offerors’ finacial capabilityis
one of several evaluation factasnsideredinder a comparative assessmof the
various proposals. By contraatjeterminatiorof responsibility isa*“pass/fail
inquiry.” PlanetSpace, Inc. v. United Statég Fed. Cl. 520, 527 (201@®iting 48
C.F.R. 89.103; see alsd-rontier Sys. Integrators, LL1B-298872.32007 CPD
46, 2007 WL 776887, at *fComp. GenFeb. 282007 (“Our Office has long
held that pass/fail evaluations of capability issues, such as past performance, are
tantamount to responsibility determinations, with the result that a rating of
‘Unacceptablein these areas is the same as a determination of nonresponsibility.
(citing Phil Howry Co, B-291402.4 2003CPD {33, 2003 WL 28220§Comp.
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Gen.Feb. § 2003))). A consideration of responsibilirelated factors, such as
financial capability, in the context of a comparative assessment of progosals
not constitute a responsiiyl determination.See, e.gPlanetSpaced2 Fed. Clat
546 (“ Standing apart from the responsibility determination, however, procuring
agencies may, in the context of a comparative evaluation of proposals, use
traditional responsibility criteria, such as considering@feror’s financial
resources and past performai (citing Delta Data Sys. Corp. v. Webstéd4

F.2d 197, 203 (D.CCir. 1984) andYRT Service®8 FedCl. at 39495)); YRT
Services28 Fed. Clat 39495 (““Agencies commonly use responsibility related
factors in the evaluation process, notwithstanding the fact that a responsibility
determinabn must ultimately be made. . .. This process does not constitute a
responsibility determination . . . .”” (quoting John Cibinic, Jr. and Ralph C. Nash,
Jr.,Formation of Government Contracig7 (2d ed.1986)).

The court has considered the government’s arguments to the contrary and
finds them unpersuasiv®efendant cites several cases in support of its argument
thatthe NPS’anaterialitydeterminatiorwas a responsibility determination that
“effectively unreviewable absent a claim of fraud or bad faifbef.’s Mot. at 14
15; Def.’s Reply at 4 (citingJohn C. Grimbrg, 185 F3d at 1303Trilon Educ.
Corp. v. United State$78F.2d 1356, 1358 (Ct. Cl. 1978)ews Printing Co., Inc.

v. United States46 Fed. Cl. 740, 746 (2000), aBtbunt 22 CI. Ct.at227).

However, none of these cases involved an assessment of resporreilaitey

factors, such as financial capability, in the context of a comparative assessment of
proposals.Rather, each involved a “pass/fail” determination of responsikiiliey,

was the offeror responsible or nptAccordingly, defendant’s case law is
inapposite™®

13 Additionally, even if defendant’s case law were applicable, the government
overreaches when it suggests that responsibility determinations aeti\&ffy unreviewable”
absengllegations of fraud or bad faith. Indeed, the government conceded so at orarargym
pointing the court tdémpresa Construzioni Geom. Domenico Garufi v. United StagsF.3d
1324 (Fed. Cir. 2001)n which the Federal Circuit rejected an argumeintyally identical to
that made by the government here, tlhlisent allegations of fraud or bad faith,” a responsibility
determination is “immune from judicial review.” 238 F.3d at 13&&Tr. at 55. In disposing
of that argument, the Federal Circooncluded that the government had “seriously misread” the
Court of Claims’ decisions iKeco Indus., Inc. v. United Staj&®92 F.2d 1200 (Ct. CI. 1974)
(Keco 1), andTrilon Educ. Corp. v. United Statgs78 F.2d 1356 (Ct. Cl. 1978), which the

(continued . . .)
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Additionally, in itsreply brief, defendant appears to argue that the NPS’s
materialitydeteminationconstitutes a responsibility determination because it was
a “yes/no” determinatiofi.e., were the omissions material or not®ef.’s Reply
at6 (“What Eco Tour does contest is NPS’s separate ‘yedatermination that
the responses {principal selection facto were ‘material,” and therefore
responsive. . .. These are responsibility determinatjorBut both
responsiveness and responsibility are “yes/no” inquiries. Thus, the “yes/no”
character of the agency’s materiality detgrationdoes nothing to transform
from aresponsivenessgeterminatiorto aresponsibility determination.

For these reasons, the court rejects defendant’s attempt to characterize the
NPS’smateriality determinatioas one of responsibilityvhich thecourt would
normally afford keightered deference Accordingly,the court will address whether
the agency’snateriality determinatiowasarbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.

3.  WastheNPSs Materiality Determination Arbitrary,
Capricious, an Abuse of Discretion or Otherwise Not in
Accordance wth Law ?

a. Jackson Hole’s and Hole Hiking's Failureto Provide
Current Bank Statements(Principal Selection
Subfactor 4(c))

The NPS determined that neither Jackson Hole nor Hole Hiking submitted
current bank statemendemonstratingheir ability to obtain funds for staup
costsas required under principal selection subfactor 44¢3. Tab 23 at 1115Tab
30 at 1192Tab 31 841195 Tab 42 at 13096. TheNPS nevertheless found these
omissiorsto be immateriabecause botbackson Hole and Hole Hiking indicated
in their proposals thaas incumbent concessiondi®y had no staitip costs.
With respect to Jackson Hole, thgency stated as follows:

Federal @cuit determined “impose no such limits” on judicial review of responsibility
determinations.impresa 238 F.3d at 1333.

35



[Principal selectiorsulfactor4(c)] requests that the
Offeror demonstrate its ability to obtain the required
funds for any staftip costs under the new Contract. It
also requests the Offertwr provide a bank statement.
Jackson Hole responded that [principal selection
subfactor(c)] is not applicable because Jackson Hole is
already operating as the current concessioner. Jackson
Hole did not provide dank statement. The Panel
concluded tht Jackson Hole’s status as the incumbent
concessioner supported Jackson Hole’s assertion that it
had no startip costs. Thus, Jackson Hole did not need to
demonstrate fundingp support such costs, and provided
a material response.

AR Tab 42 at 1306see alsoAR Tab 20 at 66465 (Jackson Hole’s proposal stating
that the requirements in the prospectus to identify property to be acquirdteand
source of fundindor startup costs were “not applicable”Similarly, with respect

to Hole Hiking, the NPS atad that “Hole Hiking responded {principal selection
sulfactor4(b)] that it would not have any starp expenses and the response in
[principal selectiorsuldactor4(c)] supported this asserti6nAR Tab 43 at 1346;

see alscAR Tab 19 at 614, 619 (Hole Hiking’'s proposal stating that it would have
no startup costs).

Eco Tourargues that the NPS erroneously accepted Jackson Hole’'s and Hole
Hiking’s representations that thegd no startip costs. Pl.’s Mot. &4-25, 3637,
Pl.’s Reply at 78. In that regardEco Toumotes that Jackson Hadéated, on a
chart listing the equipmend be usedby Jackson Hole in carrying ocbntract
GRTEO02413,thatit “anticipated” purchasing|[ ] and[ ] “for Seasor2014” AR
Tab 20 at 720 Eco Tourfurther noteghatHole Hiking stated, in the portion of its
proposal related to principal selection subfactor 2ka), “[a]t the beginning of the
year, we order ney] and[].” AR Tab 19 at 5811n light of these anticigted
purchased:co Tourasserts that Jackson Hole and Hole Hiking did, in fact, have
startup costs, and therefore the NPS acted arbitrarily and capriciously in accepting
Jackson Hole’s and Hole Hiking’'s contrary representatiétiss Mot. at 2425,
36-37; Pl.’'s Reply at -8.
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Thecourt agreesvith Eco Tourthat the NP&rbitrarily and capriciously
determined that Jackson Ha@ed Hole Hikinghad no startip costs anthattheir
failure to provide bank statements was immaterddihough theevaluationpane|
in its evaluation odackson Hole’s proposagcknowledgedackson Hole’s
anticipated purchase aff ] and[ ], AR Tab 23 at 1114he panekubsequently
ignoredthis information in its responsiveness evaluation, in whicbncluded
that “Jackson Hole’s status as the incumbent concessioner supported Jackson
Hole’s assertion that it had no stap costs,” AR Tab 42 at 130&imilarly, in
concluding that Hole Hiking had no stanp costsseeAR Tab 43 at 1346he
panel completely igored Hole Hikings anticipated purchase [of and[ ] “[a]t the
beginning of the year,” AR Tab 19 at 581.

To the extent that the panakntionedhis information at all in its
responsiveness determinationisnerely noted thdtJackson Hole'sinticipated
purchases were not firm commitments” and that Jackson Hole’s failure to identify
these as stadp costs “is immaterial because these purchases are not required by
the terms of the Prospectus, including the Draft Contra&iR Tab 42 at 1306
Defendantelies upon this statement to argue thatkson Hole’s failure to provide
bank statements to prove its financial ability to miékanticipated purchases was
iImmaterialbecaussuchpurchasswere notrequired by the terms of the
prospectus Def.’s Mot. at 18; Def.’s Reply at-20 (citing AR Tab 42 at 1306).

This argument fails for the simple reason that nothing in principal selection
sulfactors 4(b) or 4(c) limitdhe requirement to identify staup costs (and to
demonstrate financial ability to p&gr such costby providing bank statement®
only those staftip costs specifically required by the prospecils the contrary,
principal selectiorsuldfactor 4(b)(2 directed offerors togrovide estimates for the
Personal Property items (Equipment) that you need to acquire in order to begin
operating,” AR Tab 4 at 51, anlincipal selectiorsuldactor 4(c) directed offerors
to demonstrate thelrability to obtain the required funt$or suwch startup costs

AR Tab 4 at 54.

Defendant’s additional arguments fare no better. For instance, defendant
argues that Hole Hiking'’s failure to repéitand|[ ] as stadup costs, and to
provide bank statements demonstrating its ability to obtain funds for such costs, is
Immaterial becausée¢ total cost of thg] and[ ] is low and ‘will likely not
prevent Hole Hiking from performing the contrdcDef.’'s Mot. at 19see also
Def.’s Reply at 10 However, mthing in principal selectiosulfactors 4(b) or 4(c)
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limits the requirement to identify staup costs (and to demonstrate financial
ability to payfor such costs) to only those stag costs above a certain dollar
amount. To the contrary, principal selection subfactor 4(c) expressly thigtes
“[c] urrent bank statements must be provideen if you do not anticipate
significant startup costs’ AR Tab 4 at 54emphasis added)

Finally, defendant argues that, even assuming that Jackson Hole and Hole
Hiking failed to demonstrate their ability tdtain the required funds for sta
costs,Eco Touts proposal suffered from the same defect, and should likewise be
rejected as noeresponsive, becaugeo Tourfailed to explain the costf and to
demonstrate funding for its anticipated conversion to natural gas. Def.’s Mot. at
18-19(citing AR Tab 21 at 901describingeco Touis plan toconvertonehalf of
Its vehicles to natural gas “in the first year after a compressed natural ggs fillin
stationcomes to . . . Jackson, Wyomih@ndto converthe other halthe
following year, with unspecified “viable grant sourcesindTab 22 at 1086
(same). This argument is similarly unpersuasive becauskkeiJackson Hole
and Hole Hiking, botlof whom anticipated making purchases of equipment at the
beginning ofthe 2014 winter season, Eco T@unticipated converting oralf of
its vehicles to natural gas “in the first year after a compressed natural gas filling
station comes to . . . Jackson, Wyoming,” and the other half “during the second
year that [a natural gas] fuel source is available in Jacks®iR.Tab 21 at 901
Tab 22 at 1086AlthoughEco Tour‘estimate[d]” that acompressed natural gas
filling stationwould arrive in Jackson “in early 2014,” this was merely an estimate
and, ultimately, outsidef Eco Tour’s contral Id. Thus,Eco Tour’s anticipated
conversion to natural gasnnotreasonably be deemeddonstitute a staiip cost

b. Jackson Hole’'sFailure to Provide aBalance Sheet
and Credit Report (Principal Selection Subfactor

4(a))

The NPS also determined that Jackson Hole failed to pro\ndéaace sheet
andcredit reporiasrequired under principal selection subfactor 4(a). AR Tab 23 at
1112, Tab30 at 1192, Tab 42 at 13@®. The NPS nevertheless concluded that
these omissions were immaterial becausd\Nfh8 was able to obtain the missing
information by reviewinglackson Hole’s busineksstory form,AFRs and
financial projections and asmptions:
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[Principal selectiorsulfactor4(a)]requests the Offeror

to demonstrate that it has a credible, proven track record
of meeting financial obligations by submitting (1) a
business history form; (2) a balance sheet; (3) Annual
Financial Report (AFRS) (for current concessioners) OR
financial statements (for intetes parties who are not
current concessioners); and (4) a credit repdatkson

Hole submitted a complete business history form and two
years of AFRs. However, Jackson Hole did not submit
balance sheet, and provided a Dun & Bradstreet
Company ID instead of a physical copy of the credit
report. The Service does not have access to credit
reporting services.

By analyzing the business history form and the AFRs in
combination with the projections and assumptions
supplied in [principal selectiosulfactor4(b)], the panel
determined that Jackson Hole had a credible proven track
record of meeting its financial obligations and would
have the operating income to satisfy its liabilities. All of
the information supplied on the business history form
was positiveand both of Jackson Hole’'s AFRs revealed
a positive net income. A balance sheet and physical
credit report might have provided further corroboration,
but the Panel did not view these omissions as material.

AR Tab 42 at 138-06.

Eco Tourargues thatite NPScould not effectively evaluate Jackson Hole’s
financial ability to carry out its proposal without the balance sheet and credit
report and, therefore, the NRS8bitrarily and capriciously determined tidaickson
Hole’s failure to provide these docents was immaterialPl.’s Mot. & 34-35;

Pl.’s Reply at 67. In that regardiEco Tourfirst asserts thatackson Hole’s
business history forrmoonsists solely afincorroboratedoneword responségo
generalguestions regarding Jackson Hsleecenthistory of default, bankruptcy,
foreclosure, receivership, or litigation related to unmet financial obligatieh's.
Mot. at 35 (citing AR Tab 20 at 719Next, Eco Tourargues thathte AFRs
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submitted by Jackson Haolmerely pertain to [Jackson Hole’s] revenues and
expenses under the prior contract,” and do not demonstrate anything about Jackson
Hole’s “track record of meeting its financial obligations.” Pl.’s Mot. at 35 (citing

AR Tab 20 at 704.8); see alsd”l.’s Reply at 7 (“Nowhere in those documents

does [Jackson Hole] state its current credit status, amount of assets, funding or
available cash). As a resultEco Tourcontendsthe NPS*was totally unaware of

the status of [Jackson Hole’s] current cash asgetsprporate balance sheet health

and its credit rating Pl.’s Reply at 7.

The court agrees withco Tourthat theNPS acted arbitrarily and
capriciously in concluding that Jackson Hole’s failure to provide a balance sheet
and credit report was immaterial to an effective evaluation of Jackson Hole’s
history of meeting its financial obligations. Principal selection subfatfay
required Jackson Hole to “[d]Jemonstrate . credible, proverrack record of
meeting [its] financial obligations AR Tab 4 at 49 (emphasis addedhe
financial information Jackson Hoseipplieddid not demonstrateuch a track
record. While the AFRs submitted bjackson Holéndicateits gross receipts and
expenses under its current contrabiey provide no information regarditige
extent of Jackson Holelgbilities orits credit history. SeeAR Tab 20 at 704.8.

At most, the AFRslemonstratéhatJackson Holdasachieved a positive net

income under its current contrad. positive net income, however, cannot allay
potentialconcerns regarding the extent of Jackson Hole’s liabilities as compared to
its assets, nor can it demonstrate that Jackson Hela histoy of paying its

debts Additionally, althoughthe pro forma income statement and operating
assumptions submitted by Jackson Hole updecipal selectiorsubfactor 4(b)
demonstratdackson Hole’s projections and assumptions regardifgfuise
performarme and profitability, they provide no information regarding Jackson
Hole’s prior “track record of meeting its financial obligationsSeeAR Tab 20 at
721-23. Thereforethe NPS’s conclusion that Jackson Hole’s ARRs,forma

Income statemenand operating assumptiongre sufficient to demonstrate

Jackson Hole’s “track record of meeting its financial obligations” was arbitrary and
capricious.

Defendant posits thdtackson Hole’s business history foron which
Jackson Hole indicatethter alia, that it had never defaulted on a concession
contract, had no recent bankruptcies or foreclosures, and had been the subject of no
recent lawsuits or administrative proceedirgglequatelylemonstrate Jackson
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Hole’s history of meeting its financial obligation®ef.s Mot. at 18(citing AR

Tab 20 at 719)Defendant argues thite NPSwas entitled to “accept Jackson
Hole’s responses without confirming their accuradyl’at 17. In support of this
argument, dfendcant quotegrom L-3 Global Commnications Solutions, Inc. v.
United States82 Fed. CI. 604, 609 (20Q8r the proposition thdthe test for
noncompliance is generally a test of facial noncompliance, not a test as to whether
the subjective, undisclosed intent of an offeror is noncompliant agth t
solicitation’s requirementsandAkal Sec., Inc. v. United Statd93 Fed. Cl. 310,
326 (2011), for the proposition thdt]ontracting officers generally are entitled to
rely on information available to them at the time of a responsibility determination,
absent any indication that the information is defective, ymstgd, or suspect.

Def.’s Mot. at 17.Yet, in making this argument, defendant ignores the plain
language of principal selection subfactor 4(a), which required Jackson Hole to
demonstrate a “credible” and “proven” record of meetiadinancial obligations

by presenting daagnentary prooin the form of a balance sheet and credit report
AR Tab 4 at 49. Defendant also relies upon inapposite casdJalike L-3

Global, in which*all three bids were facially compliant with the solicitat®n’
requirements 82 Fed. Cl. at 612, Jackson Hole's proposal omits required financial
informationand, thus, is noncompliant on its fadeefendant’s citation té\kalis
likewise off the mark becaugkal involved a determinatioaf whetherthe

prevailing bidder was a “responsildéeror,” notwhether it had submitted a
proposal that was responsive to the material terms and conditions of the
solicitation Seel03 Fed. Clat 32-26.

C. Deficiencies in HoleHiking’s Financial Records
(Principal Selection Subfactors 4(a) and 4(b))

Finally, as noted, the NPS determined that Hole Hiking’s findncia
documents omitted information and contained erréf® Tab 24 at 11390, Tab
31 at 1195, Tab 43 at 134%. Specifically, the NPS concluded thét) the
AFRs submitted by Hole Hikingyere each missing a page, AR Tab 24 at 1139,
Tab 31 at 1195, Tab 43 at 1346; (2) Hole Hiking’s pro forma income statement
andoperating assumptiorfailed to explain tvhy [Hole Hiking’s] revenue
projectionsare so much higher than historical projectiand why some of the
expense assumptions appear lohgb 31 at 1195see alsAR Tab 24 at 1140(3)
Hole Hiking’s pro forma income statement contained “numerous mistakes,” AR
Tab 24 at 1140, including “mathematical errors,” Tab 31 at 1195; andp(é
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Hiking’'s balance sheet contained certain unspecified “anomalies,” AR Tab 43 at
1346, which raised “concern[s]” regarding Hole Hiking’s financial posi#dR,
Tab 24 at 1139.

The NPS nevertheless concluded that these deficiencies were immaterial
and that “[tjhe Panel was able to evaluate the proposal and conclude [that] Hole
Hiking had the financial ability to carry out the terms and conditions of the
contract.” AR Tab 43 at 1346. With respect to principal selection subfactor 4(a),
thePark Serviceleermined that[a]lthough each AFR was missing a page, the
panel was able to use the information proviftedthe business history form and
credit report] to estimate a positive net income.” AR Tab 43 at 1345.

Additionally, the NPS concluded that “[a]lthough the current liability information
supplied on the balance sheet was somewhat ambiguous, Hole Hiking’s credit
report demonstrated that it had satisfied its liabilities in the past,” and, “[t]herefore,
the panel concluded [that] Hole Hiking would have the operating income to satisfy
its liabilities” AR Tab 43 at 1345 With respect tgrincipal selection subfactor
4(b),the NPSsimply noted thatMole Hiking submitted the requested form&AR

Tab 43 at 1346.

Eco Tourargues thatHole Hiking did not fully explain its assumptions that
future revenues would be much higher than past levels and expenses would be very
low,” and, thereforethe NPSarbitrarily and capriciously determined that the
deficiencies in Hole Hiking’s financial documentation were immaterial. Pl.’s Mot.
at 36. Eco Touralso asserts th&tole Hiking’s financialprojectionsare “further
suspect given thadole Hiking reported total grogsvenues in 2010/2011 of
$21,835 based on 569 total tours,” resultingproximately $38 of revenue per
tour—which Eco Tourcontends iswell below the approved ratesinder Hole
Hiking’s current contradfcontractGRTE03203). Id. at 36 n.9(citing AR Tab 4
at 2324 (listing annual gross revenue for the last three seasons under contracts
GRTE02403 andGRTE03203), andTab 8 at 186 (listing approved rates under
Hole Hiking’s current contragt)see alsorab19 at 618 (listing Hole Hiking’s
projected revenue per tour unadentractGRTE03213). Defendant offers no
rebuttal other than tassert thaEco Tour*misreads the chaft®n the prospectus,
which show that Hole Hiking led only 294 tours during the 2010/2011 season
resulting in approximately $74 of revenue per tewhich defendant implies is
muchcloser to the approved ratesder Hole Hiking’s current contracDef.’s
Mot. at 19 (citing AR Tab 4 at 234).
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Here again,ie courtmust agree wittieco Tourthat tre NPS failed to
provide a rational basis for its determination that the errors and omigsidoge
Hiking’s financial information were immateriaAlthough theNPS rationally
determined that Hole Hiking’s omissions under principal selestudfactor 4@)
were immateriali(e., missing pages in the AFRs aaohbiguous current liability
information on the balance shekécause the NPS could determine from the
business history form and credit report that Hole Hiking had “satisfiedbibtles
in thepast] AR Tab 43 at 1343heNPSfailed toevenaddress the mathematical
errors on Hole Hiking’s pro forma income statement and Hole Hiking’s
unexplainedevenueand expensprojections.AR Tab 43 at 1346Rather, the
NPS merely stated, without explaioat, that ‘Hole Hiking submitted the requested
forms.” AR Tab 43 at 1346The NPS'’s failure to provide any explanation with
respect to its materiality determination as to the pro forma income statement and
operating assumptionswgolly arbitrary.

Forthe aforementioned reasons, the court concludes that each of the NPS’s
materiality determinations, as well as its resulting responsiveness determinations,
was arbitrary, capricious, and an abuse of discrefitrerefore, the court must
proceed to determe,as a factual mattewhetherEco Tourwas prejudiced bthe
NPS’sarbitrary and unlawful conducSeeBannum 404 F.3dat 1351.

4. Prejudice Resulting fom the NPS’sResponsiveness
Determinations

As noted, to demonstrate prejudice, Eco Trmustshow a “substantial
chance’thatit would have received thdisputedcontracs if not for the NPS’s
arbitrary and capriciougsponsiveness determinatior&ee idat 1353 The court
concludes thaEco Tourhas made such a showing becausebimitted reponsive
proposals thateceived the highest cumulative scores of any of the proposals
received by the NPfor the disputed contract#AR Tab 23 at 1094, Tab 24 at
1120, Tabs 229. Thus, in accordance with the regulatioth&re is a substantial
chance thaEco Tourwould have been awarded the disputed contracts if not for
the errors alleged in the amended compla8ee36 C.F.R. §%1.31, 51.33

B. The Agency’sDisclosureof the Better Terms ofEco Tour’s
Proposak (Count I1)
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With respect tdCount Il, presented as antatnative to ©@unt |, Eco Tour
argueghatthe NPSmproperly disclosetb Jackson Hole and Hole Hikirtlge
better terms oEco Touis proposalsn contravention of paragraph 4tbie
prospectus instructions. Pl.’s Mot.&ll5, 4042, Pl.’s Reply at 221. That
paragraph, titled “Proposals Considered Public Documents,” provides as follows:

(a) All proposals submitted in response to this
Prospectus may be disclosed by the Service to any
person, upon request, to the extent required or authorized
by the Freedom of Information Act (5 U.S.C. § 552).

(b) If you believe that your proposal contains trade
secrets or confidential commercial or financial
informationexempt from disclosure under the Freedom
of Information Act, mark the cover page of each copy of
theproposal with the following legend:

The information specifically identified on pages of this
proposakonstitutes trade secrets or cdefntial

commercial or financiahformation that the Offeror
believes to be exempt from disclosure under the Freedom
of Information Act. The Offeror requests that this
information not be disclosed to the public, except as may
be required ¥ law.

You must specifically identify what you consider to be trade
secretnformation or confidential commercial onaincial
information on the pagef the prgosal on which it appears,
and yal must mark each such page witle following legend:

This page contains trade secrets or confidential
commercial and financiahformation that the Offeror
believes to be exempt from disclosure under the Freedom
of Information Act, andvhich is subject to the legend
contained a the cover page of this proposal.
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(c) Information so identified will not be nda public by
the Service except in accordance with law.

AR Tab 4 at 28.Eco Tourasserts thahe NPS, in paragraph Zpromisedofferors

... that it would not disclose confidential information included in the proposals.”
Pl.’s Mot. at 40 Eco Tourfurther asserts th@s “reasonable assumption.in

light of [the] NPS’s unqualified agreementnot disclose cafidential information
was that Eco Touf would be provided with the opportunity to agree to have its
confidential informaton disclosedo its competitor, but that it did not have to
agre€. Id. at 4041. “If [ Eco Tout did not want this disclosure to occur, it would
have the option of withdrawing its proposald. at41.

Eco Tourargueghat the NPSmproperly discloseco Touts confidential
information—in contravention of paragraph 4 of the prospectus instru¢tomksin
violation of the Procurement Integrity Aas well agheimplied contract to
consider bids fairly and honestlyby identifyingthe better terms and conditions of
Eco Tours proposals inhe NPS’sJune 20, 2013 letters to Jackson Hole and Hole
Hiking. Id. at 15, 4641. Theallegedly confidentiainformationdisclosed to
Jackson Hole and Hole Hiking

related to Eco Tour’s policies as to minimizing idling

time of its vehicles, ensuring it had maximized visitors’
experiences through the use of binoculars, preventing or
remedying spills ofluids from its vehicles, ensuring
removal of human waste andet related waste,

ensuring itgguides had certificatiorend training to

ensure the safety afl guests, the use of reusable
products to minimize waste and quality control measures
to ensure its guides were performingamoptimal

manner.

Id. at 41 (citing AR Tabs 331, Tab37);see also idat 15. Eco Tou contends
that it markedhisinformation as confidential in accordance with paragraph 4
the prospectus instructions, and therefore was entitlpet@nt the disclosure of
such information.Id. at 9 (citing AR Tabs 222)); Pl.'s Reply at 20
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1. Eco Tour Has Not Waived Its Unlawful Disclosure Claim

DefendantarguesunpersuasivelpthatEco Tourhaswaived its objection to
the NPS’s disclosure of the better term&ob Touts proposas. Def.’s Mot. at
23, Def.’s Reply at 14. The government’s waiver theory is premised upon its
characterization of Count Il as a challenge to the terms of the prospelicis
notified potential offerors that “[i]f an existing Concessioner submits a responsive
proposal and that proposal is not selected as the best proposal, the Preferred
Offeror designation allows it to match the terms of the best offer and be awarded
the Contrat” AR Tab 4 at 24. Defendant contends fhatsuant tdhis language
in the prospectysEco Tour . . was onnotice that terms of the best offecould
be disclosetland, thereforewaived its right to object to this language by not
objecting before the close of biddinBef.’s Mot. at 23 (citingBlue & Gold Fleet
492 F.3dat1313. However,in Count I, Eco Tourdoes not object to any terms of
the prospectudut rathelinvokesthe confidentiality provisions in paragraph 4 of
the prospectus instructionSeePl.’s Mot. at8-15, 4042, Pl.’s Reply at 221.
Thus, éfendants waiver theoryvith respect to Count Is without merit

2. No Violation of the Procurement Integrity Act

Thegovernment asserts thaount Il fails to the extent that it arises under
the Procurement Integrity Act because NPS concession contracts are not
“procurement” contractgs that term is defined by the Procurement Integrity Act
Def.’s Mot. at 2324; Def.’s Reply at 4. The court agreesThe Procurement
Integrity Actgenerally prohibits“[e]xcept as provided by laivthe disclosure of
“contractor bid or proposal information or source selection information before the
award of a Federal agency procurement contoawhich the information relatés
41 U.S.C. § 2102(a)(1):Federal agency procurement” is definewtlerthe statute
as “the acquisition (by using competitive procedures and awarding a contract) of
goods or services (including construction) from+k@deral sources by a Federal
agency using appropriated funddd. § 2101(4). The disputed concession
contrads do not satisfy that definition. First, @gplainedsupra the court
conclude that NPS concession contracts, such as those in dispute in this bid
protest, are not contracts for the procurement of goods and services. #geond,
if NPS concession caracts did involve the acquisition of goods or services for the
benefit of the government, they do not involve the expenditure of appropriated
funds by the NPSRather, such contracts “provide for paymienthe government
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of a franchise fee or such othapnetary consideration as determined by the
Secretary 16 U.S.C § 5956a) Eemphasis addéggdsee als®6 C.F.R. § 51.78
(“Concession contracts will provide for payménthe governmertf a franchise

fee or other monetary consideration as determined by the Director upon
consideration of the probable value to the concessioner of the privileges granted by
the contract involved)’(emphasis added)herefore, the Procurement Integrity

Act does not apply to Eco Taarbid protest.

Additionally, defendant contends tleaten if the Procurement Integrity Act
were applicable to the instant lawsuit, it has not been violated bdbause
allegedly confidential information disclosed to Jacksimte and Hole Hiking was
already public knowledge. Def.Mot. at 2426; Def.’'s Reply at 145. Again, he
court agreesvith defendant As noted, thé’rocurement Integritict applies only
to the disclosure of “contractor bid or proposal informatiofil U.S.C. 8
2102(a)(1) The term “contractor bid or proposal informationtsfined aertain
types ofinformationsubmitted to adderal agencin connection witha proposal to
enter into a procurementmiact”if that information previously has noeén
made available to the public or disclosed publiclid. 8§ 2101(2). TheNPS's
letters to Jackson Hole and Hole Hiking dot mentionEco Tourby name, nor
did they disclose any information about the better terms of Ecdsljonaposals
that was nobtherwise publicly knownSeeAR Tabs 3631. The twelve better
termsof Eco Tour’s proposalsicluded minimizing theidling of vehicles; using
binoculars, spill kits, human waste removal bags, and reusable plates, utensils,
mugs, and water bottles; gissing of waste outside the park; requiring guides to
receive Wilderness First Responder certification and trainimgnter driving and
the Wilderness Act; andinannounced monitoring of guideSeeAR Tab30 at
119091, Tab 31 at 11994. The availability of such practices, none of which
involve the use oEco Touts proprietary information or trade secrasswithin the
realm of public knowledgelndeed, as defendant notes, four oftielve
disclosed terms the use of binoculars, spill kits, solid human waste removal bags,
and disposal of trash outside the paskere alreadyn use by one or both of the
preferred offerordy the time the NPS sent its June 20, 2013 lett8e®AR Tab
19 at 578 Hole Hiking’s proposal stating thgiwv] e carryplastic bags and offer to
gues|s] if needed for any refuse. . [and] then disposefif [such bagsin
appropriate container[s],” and that “[w]e purchase environmentally approved
products such as recyclable napkins and contdjnérab 20 at 642Jackson
Hole’s proposastating that|c] lients are educated on ‘Leai®n-Trace’principles
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and guides sweep all rest/break areas for waste before departing,” and that Jackson
Hole “commits to including a set of binoculars in every guide padkdp 20 at

645 (Jackson Hole’s proposal stating that “[a]ll guides carry one emergency
‘wagbag’), AR Tab 34 at 12045 (Jackson Hole’sesponse to the NPS’s June 20,
2013 letterstating thatlackson Holécurrently supplies spill kits for all vehicles

and commits t@ontinuing to do s andthat Jackson Hol&urrently use[s] the

Wag Bag Wastekjhuman waste disposal] product” and “[a]ll guide packs are, and
will continue to be, supplied with this productTab 45 at 140%Hole Hiking's

response to the NPS’s June 20, 2013 letter stating that “[Hole Hiking] guides

always carry a minimum of one pair of binoculars on each tour”)

Eco Tourcountersunpersuasivelythatthe twelvebetter terms oEco
Tour's proposals thawere dsclosed bytheNPS were not publicly knownecause,
if they were, Jackson Hole and Hole Hiking “would have included those policies in
their proposals.” Pl.’'s Mot. at 4%ee alsd’l.’s Reply at 21 Yet, of coursethe
fact that the preferred offers did not include particular terms in their proposals
does not prove that such terms were not publicly knaMext, Eco Tourasserts
that, even if the twelve betterrms of its proposals constitute public information
when considered in isolation, its particular combinatibsuch terms is a
“confidential and strategic business decisioRI”’s Reply at 20.According to
Eco Tour “[s]imply because the public knows that some of those items exist does
not mean that a company’s strategic decision to include ith@mproposal is also
public knowledgé€. Id. at 2021. This argument, toas unpersuasiveUnder Eco
Tours argumentanybusiness practice undertaken byoacessioner, no matter
how commonly employed in the industry, would qualify as confidential so long as
it is combined with other similarly common practices. This view is not in
accordance with lawAlthough the court recognizes that a particular coiauiodm
of individual pieces of information in the public domain may qualify as a trade
secret if the combination is itself not generally knawnot easily duplicated?
the combination oEco Toufs twelve better terms does not meet that standasd.
noted above, none of thetwelve better termevolved proprietary information or
trade secrets, and four of tte¥ms were already in use by Jackson Hole and Hole

14 See, e.gComprehensive Techs. Intl, Inc. v. Software Artisans, $1E.3d 730, 736-
37 (4th Cir. 1993) (“[A]lthough a trade secret cannot subsist in information in the publicngoma
it can subsist in aombinationof such information as long as the combination is itself a secret.”)
(citations omitted)yacated pursuant to settlement and appeal dismisseut. 30, 1993.
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Hiking. Eco Tourhas offered no evidence to support its view that the combination
of the twelvebetter terms of its proposals was not generally knowroteasily
duplicated.

For the foregoing reasojthie courtconcludes thatven if the Procurement
Integrity Act were applicable tBco Touts bid protest, it was not violated in this
instance because nonetbeinformation disclosed to Jackson Hole and Hole
Hiking constitutes “contractor bid or proposal informatioa$ defined byhe Act.
Therefore, Count Il fails to the extent that it is based upon an alleged violation of
the Procurement Integrity Act.

3. No Breach of the Implied Contract to Consider BidsFairly
and Honestly

The government also argues tkab Tourhas failed to prove that the NPS’s
disclosure of the better terms of Eco Teuyroposals breached the impligdfact
contractto consider bids fairland honestly Def.’s Mot. at 27; Def.’s Reply at 16.
Again, he court agreesith defendant As noted, & recover under thienplied
contract for bids to be fairly and honestly consideEsmh Tourmust establish that
the NPSacted arbitrarily or capriciouslgy abusedits discretion E.g, Southfork
141 F.3dat 1132 (citingKecoll, 492 F.2cat120304). Four factors argenerally
relevant toadetermination ofvhetherthe government has breached the implied
contract to consider bids fairly1) subjectve bad faith on the part of the
government; (2jheabsence of a reasonable basis for the administrative decision;
(3) the amount ofliscretion afforded to the procurement officials by applicable
statutes and regulations; af#fj proven violations of pertinent statutes or
regulations.Id.

Eco Tourhas not demonstrated that the agency’s disclosure of the better
terms ofEco Touts proposals was motivated by bad faith, lacked a reasonable
basis, or violated any statute or regulatidio. the contrary, under the regulations,
the NPS was required to “advise the preferred offeror of the better terms and
conditions of the begroposal and permit the preferred offeror to amend its
proposal to match them.36 C.F.R. § 51.32TheNPS’sJune 20, 2018:tters to
the preferred offerors complied with this regulatory provision.
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Additionally, while paragraph 4 of the prospectus instructions provided that
the NPS would not make public any information specifically marked in EcdsTour
proposal as trade secrair as ‘confidential commercial and financial
information” seeAR Tab 4at 28 Eco Tourfailed to mark its proposain
accordance with paragraph 4. Specifically, Eco Taled to mark the cover
pages of its proposals with the legend specihgoiragraph 4( andalsofailed
to specifically identify the allegedly confidential information in its propsaal
required by paragraph 4(bfCompareAR Tab 4 at 28 (requiring the offeror to
“mark the cover page of each copy of phheposal with the following legendind
to “specifically identify what you consider to bade secret information or
confidential commercial or financial information on the page of the proposal on
which it appears’;)with AR Tabs 2122 (showing that Eco Tour’s proposédsk
legends on cover pagaesdspecific identification of confidential infmation).
AlthoughEco Tourmarked most pages of its proposals withgbeeral disclaimer
set forth in paragraph 4(b), it failed to satisfy the second requirement of paragraph
4(b), which was to “specifically identify” the allegedly confidential information.
SeeAR Tab 4at 28 ( You must specifically identify what you consider to be trade
secretinformation or confidential commercial onfncial information on the page
of the proposal on which it appeaasidyou must mark each such page with the
following legend . . .”) (emphasis added)Therefore, even if paragraph 4 would
otherwise prohibit the NPS from disclosiBgo Touts properly identified
confidential informationEco Tourcannot take advantage of suchtpobion after
having failed to comply with the requirements of paragraph 4.

4. Eco Tour Has Not Demonstrated PrejudiceResulting from
the Alleged Improper Disclosure

Finally, the government contends that, even assuming that the NPS’s
disclosure of the better terms of Eco Teunroposals violated the Procurement
Integrity Act or breached the implied contract to consider bids fairly and honestly,
Eco Tourhas failed to demonstrate prejudicEhe court must again agree with
defendant. In its motion,Eco Tourassertswithout explanatiorthatthe NPS’s
disclosure causedco Tourunspecified'substantial harm.”Pl.’s Mot. at 41.Eco
Tourreiterates this unsupported assertion in its reply bndfasserthat
prejudice is “obvious Pl.’s Reply at 21 (B]y unilaterallydisclosing these
products and services to Eco Tour’s direct competitors and explicitly informing
those competitors that their competitor offered a better proposal because of these
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specific termsNPS has nowotally eliminated Eco Tour’'s competitive advantage
That is obvious prejudicy. These ansupported allegations of “substantial harm”
and elimination of competitive advantaggnnot satisffeco Touis burden to
demonstrate thdhe gowvernmen's disclosure of the better terms of Eco Tour’s
proposalsieprivedEco Tourof a “substantial chance” of being awardied
disputed contractsSeeBannum 404 F.3d at353

Eco Tours only specificallegation of prejudice thatthe NPS deprived
Eco Tourof theopportunity to “weigh the risks of having its confidential
information handed over to its competitoasid tochoosebetween “agree[ing] to
have its confidential information disclosedit®competitor” or “withdrawing its
proposal.” Pl.’'s Mot.at 41. This allegation is likewise insufficient to demonstrate
prejudice. As defendant correctly notegain opportunity to withdraw fronthe
competition would not have given Eco Tour a substantial chance of winning the
competition” Def.’s Mot. at 28.

C. The Agency’s Failure to Require Hole Hiking to Use Biodiesel
Fuel (Count III)

With respect to Guntlll, alsopresented as an alternative tou@t |, Eco
Tourargues thathe NPSviolated applicable law, acted arbitrarily and
capriciously, and abused its discretion when it foundilode Hiking had matched
the better terms dEco Touis proposal for contracsRTE03213. Pl.’s Mot. at
15-16,39; Pl.’s Reply al4-19. In its proposalEco Tourstated that it has used
biodieselfuel in all of its vehicles since 2008, AR Tab 22 at 937, and that, “[u]nder
the new concession contract, [it] will use biodiesel in over 60 percéitd]of
vehicles until 100 percent of the vehicles have been converted [to] compressed
naturalgas,”id. at 1086.Eco Tourcontends that the NPS, by not requirkhgie
Hiking to match this term dEco Tourts proposalviolated 36 C.F.R. § 51.32
whichrequireshe NPS td'advise the preferred offeror of the better terms and
conditions of the bestrpposal and permit the preferred offeror to amend its
proposal to match themPl.’s Mot. at 39"

%/ In contrast to Jackson Hole, which indicated in its proposal for contract GRTE024-13
that it uses biodies¢l], seeAR Tab 20 at 645, 668, Hole Hiking did not state in its proposal for
contract GRTEO32-3 that it uses any sort of alternative fydlsseeAR Tab 19 at 630.
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In response e governmerirst argueghatthe NPS is not obligated to
require Hole Hiking tause biodiesel in its vehicles in order to exereisght of
preference because doing so would viog8eC.F.R. § 51.19vhich prohibits the
agency fromawarding a concession contract whiataterially amends” the terms
and conditions of the draft concession contract set forth in the prosfjetkeept
for incorporating into the concession contract appropriate elements of the best
proposal’ Def.’s Mot. at 21; Def.’s Reply at 11n that regard, the government
asserts that the utilization of alternative fuels in vehicles is not “appropicate”
the dsputed contractsecause such contracts &yecrosscountry ski tours, not
vehiclebased toursDef.’s Mot. at 21; Def.’s Reply at 11.

Eco Tourargues, in rebuttal, théthe use of alternative fuel vehicles was
appropriate and a better term in Eco Tour’s propdsatauset “resulfs] in
greatly reduce@missions, thus protecting the environment in andrad Grand
Teton National Park” in furtherance tbfe goals articulatednder principal
selection sufactor (@) and secondary selectidactor 1. Pl.’s Reply at 14The
government responds that the only environmental practices required under
principal selectiorsuldactor (a) and secondary selection factor 1 are “those that
protect the park from contaminatioraid that the use of alternative fusldut
one of “numerous environmental practice$fino Tour’s]proposal” which “have
nothing to do with protecting the park environment during a ski tdbef.’s
Reply at 1213.

By way of background,nncipal selection subfactor 1(a) directs offertars
“describe how you will conduct your operations in a manner that will minimize
disturbance to Park wildlife by addressing . . . [tihe measures you will take to
minimize disruption of wildlife while conducting toursAR Tab 4 at 43.

Secondary selectiofactor 1 is the “quality of the offeror’s proposal to conduct its
operations in a manner thairthers the protection, conservation, and preservation
of the parkand other resourcethrough environmental management programs and
activities, including, wiiout limitation,energy conservatigrwaste reduction, and
recycling.” AR Tab 4 at 5femphasis added)

Eco Tour's argument regarding biodiesel is not without support in the
record In ratingEco Toufs proposal for contracsRTE03213 as “excellent”
under principal selectiosubfactor 1(g)the evaluation panel noted tlato Touis
conmmitment to an “idle free policywith its tour vehiclefelped to “minimize
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disruption of wildlife while conducting tours.” AR Tab 24 at 11Zhe NPS also
required Hole Hiking to matckco Touts “idle free policy because such a policy
“minimize[s] any disturbance to wildlife from the sound of a running vehidd”
Tab 31 at 1193In its proposal for contra€cdRTE03213, Eco Tourstated tht

using biodiesehot only reduces total vehicle emissions, but also prodless “
offensive” vehicle exhaust than petrolednaised fuel AR Tab 22 at 937

(“Biodiesel is a fuel made in this country that has safer emissions than regular fuel.
Life cycleanalysiscompleted by th&lational Renewable Energy Laboratpand

later byArgonne National Laboratoryfound that greenhouse gas emissions for
biodiesel could be more than 52 percent lower than those from other petroleum
products. In addition, the smell of exhaust is less offensive than petroleum
exhaust.”), 1086 (“The biodiesel fuel we have used since 2008 is produced in
Colorado and is made from used vegetable oil or soybean oil. The fuel releases
carbon dioxide into the air in smaller quantitieatdoes petroleurhased fuel.”).
Thus, the recorguggests that Eco Tour’s use of biodiesel fuel, likeidke“free
policy,” mayreduce thelisturbance of wildlife in furtherance of the goals
articulated undeprincipal selectiorsubfactor 1(a).

Additionally, in ratingEco Touts proposal for contradeRTE03213 as
“very good” under secondary selection factpthk evaluation panel took into
accountEco Tours “multiple companywide policies and practices related to
environmental stewardshipud as using biofuelusing ‘green’ cleaning products,
and contributing to a carbarffset fund.” AR Tab 24 at 1144emphasis added)
Therefore, at least one of the goals articulated in the prospectus is the carservat
of energy, and the NPS expressly recognizedBbatTouts use ofbiodieselfuel
furthered that goal

However,despite the foregoinghe court is unable to concledhat the NPS
violated applicable law, acted arbitrarily or capriciously, or abused its discretion in
not requiring Hole Hiking to use biodiesel or similar alternative fuels in its tour
vehicles. First, in requiring the preferred offerors to adopt ar€ittee policy”
under principal selection subfactor 1@ NPSappears to have bepnimarily
concerned with the disturbance caused by “the sound of a running velA&le.”

Tab 31 at 1193Even ifbiodiesel fuel produces “less offensiwehicleexhaust
than petroleunbased fuelseeAR Tab 22 at 93,/the record contains no evidence
that vehicles usingiodiesel fueproduce less noidban vehicls using petroleum
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based fuel. Thushe record does not establish that the use of biodiesel fuel
achevespreciselythe same environmental benefitsaas‘idle free policy.”

SecondEco Toufs use of biodiesel fuel was but one of sevecaltipany
wide policies and practices related to environmental stewardship” that the NPS
consideredn its evaluation ofeco Touts proposalinder secondary selection
factor 1. AR Tab 24 at 1144. Other such policies and practices incluttlizmhg
“green” cleaning products and contributing to a carbfiset fund. Id. UnderEco
Tour's theory, the NPS should have required Hole Hiking to match each of these
terms. That the NPS did not do so provides support for the government’s argument
that the use of biodiesel fuel, like the use of “green” cleaning products and
contributing to a carbonffset fund, isoutsde the scope of the disputed contracts
for guided crossountry ski tour concessions

Therefore dthoughEco Touis use of biodiesel fuel could reasonably be
viewed as furthering the goals articulated under principal selestigiactorl(a)
and secondary selection factolELo Tourhas not shown that the NPS acted
irrationally or arbitrarily in declining to requitdole Hiking to match this term,
and the court will not second guess the agency’s technical determination in that
regard. See, e.gE.W. Bliss 77 F.3dat449(“[T]echnical ratings . . involve
discretionary determinations of procurement officials that a court will not second
guess.) (citations omitted)Omega World Travel, Inc. v. United State4 Fed Cl.
570, 578 (2002}"It is well settled that contracting officers are given broad
discretion with respect to evaluation of technical proposals.” (diikg Bliss77
F.3d at 449))Electro-Methods, Inc. v. United StatesCl. Ct. 755, 762 (1985)
(“[W]h ere an agecy’s decisions are highly technical in nature,judicial
restraint is appropriate and proper.” (citisgmetrics v. United Statgs Cl. Ct.
420, 423 (1984))'®

1% In reaching this conclusion, the court declines to consider Eco Tour’s citations to
various extra-record evidence purportedly demonstrating that the use of miéefunaltwas
within the scope of the disputed contracts. Reply at 1619 (citing a “Fact Sheet” available
on the NPS website and two articles available on the Department of EnergyejveAsiEco
Tour’s extrarecord evidences not necessary for effective judicial review, and would not alter
the court’s analys with respect to Count Il even if the court were to consider it, the countisgra
defendant’s motion to strike such eviden&ee, e.gAxiom Res. Mgm't, Inc. v. United States
564 F.3d 1374, 1379 (Fed. Cir. 2009).
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IV. Eco Tour is Limited to a Recoveryof Bid Preparation Costs

Havingdeterminedhatthe NPS acted arbitrarily and capriciously in
concluding that Jackson Hole’s and Hole Hiking’s proposel® responsiveand
thatEco Tourwas prejudiced as a result, the court now turns to the issue of the
relief tobe granted Thegovernment argues thidite court lacks authority to grant
Eco Tours requested injunctive and declaratory relief “because 28 U.S.C. §
1491(b) does not apply to concession contracts, and 28 U.S.C. § 1491(a) provides
for only monetary relief.”Def.’s Mot. & 28;see alsdef.’s Reply at 1720. For
the reasons specified belowetcourt agreethat it lacks the authority to award
injunctive or declaratory religb Eco Tour. Therefore Eco Touris limited to an
award ofdamages in the form dfid preparatia costs

Except in narrow statutorily defined circumstances, the Court of Federal
Claimslacks jurisdiction to award injunet or declaratoryelief. United
Keetoowah Band of Cherokee Indians of Okla. v. United $S#885-.3d 1318,
1326n.5 (Fed. Cir. 2007) (citation omittedKanemoto v. Rendl F.3d 641, 644
45 (Fed. Cir. 1994) (“The remedies available in [the Court of Federal Claims]
extend only to those affording monetary relief; the court cannot entertain claims
for injunctive relief or specific performance, except in narrowly defined, statutorily
provided circumstances . .”); Terry v. United Stated.03 Fed. Cl. 645, 656
(2012); Leitner v. United State82 Fed. Cl. 220, 223 (2010)This Court may
iIssue declaratory judgments or offer equitable relief only under an express grant of
such jurisdiction in a federal statitéciting United States v. Testa#i24 U.S. 392,
398(1976), andJnited States v. King95 U.S. 1, 41969)). This court has
statutory authority tawardequitablerdief in certain types of tax casege28
U.S.C. § 1507 (2006); in “nonmonetary displtssing under the CDAsee28
U.S.C. 8§ 1491(a)(2); anth procurement bid protestsee28 U.S.C. § 1491(b)(2).
Additionally, in casesvhere the equitable relief is “tied and subordinate to a
money judgment, James v. Calderd59 F.3d 573, 580 (Fed. Cir. 1998uoting
Austin v. United State206 Ct. Cl. 719, 723 (1975)), the court may “issue orders
directing restoration to office qguosition, placement in appropriate duty or
retirement status, and correction of applicable records,” 28 U.S.C. § 1491(a)(2)

The court concludes that none of these statutory provisions authorize the

injunctive and declaraty relief requsted byEco Taur. As an initial matter, this
case is not a tax case, nor does it invoke the CDA. Therefore, the first andl secon
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statutory bases for equitable relief are inapplicable. Additionally, as set forth
supra the court finds thahe disputd concession cordcts are not procurement
contractsand thus sectiot491(h is inapplicable.

Nor is Eco Touentitled to injunctie or declaratoryelief under section
1491(a). In its reply brief,Eco Toursuggestshatthe court may grant equitable
relief under section 1491(a)(2) because such relief would be “incident of and
collateral to a monetary judgment.” Pl.’s Reply22-23 (quotingVoisin v. United
States80 Fed. Cl. 164, 1778 (2008)). Yet Eco Tourhas not cited any case in
which equitable relief was granted undection 1491(a)(2) in the context of a
claim for breach of the implied contract to consider bids fairly and honestly.

Additionally, the court concludes that Congress, by enacting ADRA in 1996,
divested this court of authority to award equitable relidfichprotests pursued
under an implied contract theorfgeforethe enactment of ADRA ir1996,this
court’s jurisdiction over bid protests was predicated on an implied contract
between te government and prospective bidders to tledtlers’proposas fairly
and honestly See, e.gResource Conservatiph97 F.3dat 1242;Emery
Worldwide Airlines 264 F.3dat 107880 (explaininghe“long and complicated”
history of judical review ofgovernment procuremedecisions)impresa 238
F.3dat 133132 (same) Southfork 141 F.3cat1132;CACI, Inc-Federal 719 F.2d
at1573;United States v. John C. Grimberg Ct02 F.2d 1362, 1367 (Fed. Cir.
1983);Keco Indus., Inc. v. United Statd28 F.2d 1233, 1237 (Ct. Cl. 1970)
(Keco ).

Until 1982, an aggrieved bidder asserting an implied contract claim “was
typically limited to monetary relief such as bid preparation costagresa 238
F.3d at1331 (citingKecoll, 492 F.2d al203, and-inley v. United State81 Fed.
Cl. 704, 708 (1994)see alsdecol, 428 F.2dat 1240(“[I]f it should be
determined subsequently by the commissioner that plaintiff's bid was not treated
honestly and fairly by the Government, then plaintiff should lesvald to recover
only those costs incurred in preparing its technical proposals and bid.”). In 1982,
the court was first given authority to grant declaratory and injunctive relief4in pre
award bid protests pursued under an implied contract theory. Federal Courts
Improvement Act of 1982, Pub. L. No.-9B4, sec. 133(a), § 1491(a)(3), 96 Stat.
25, 3940. Such authority \@sformerly codifiedat28 U.S.C. 81491(a)(3), which
provided in pertinent part*“ To afford complete relief on any contract claim
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brought before the contract is awarded, the court shall have exclusive jurisdiction
to grant declaratory judgments and such equitable and extraordinary relief as it
deems proper, including but not limited to injunctive relieResource
Conservation597 F.3d at 1244 n.JQuotingformer section 1491(a)(3)).

In 1996, however, Congressaced ADRA, which“repealed former section
1491(a)(3), and enacted its substance as section 149T(dy2)n so doing,
Congress removkbid protest remedies from section 1491 (a) and proMicis
courtwith a new, and independent, basis for bid protest jurisdiction in section
1491(b) under which the Court of Federal Claims is authoripeslvard “any
relief that the court considers proper, includingldeatoryand injunctive relief.”
28U.S.C. § 1491(b)(2see alsd.ion Raisins, Inc. v. United States? Fed. ClI.
115, 118 (2002) (citations omitted).

Althoughthe Federal Circuit has not had occasion to rule on the issue of
whether the Court of Federal Claims has authority,-AG4RA, to grant equitable
relief in implied contract bid protests pursued under section 1491(a), this court has
consistentlyanswered that question in the negati$eeTerry v. United State96
Fed.Cl. 131, 153 (2010) (citations omitted) (“Under section 1491(a)(1), plaintiff is
precluded from obtaining equitable relief, which is only available for a section
1491(b)(1) protest, and is limited to a recovery of monetary damages that comprise
the costs she incurred while preparing her proposahtated in part on other
grounds 98 Fed. CI. 736 (2011FAS Support93 Fed. Clat694 (“The major
difference between a protest brought under 28 U.S.C. § 1491(b)(1) and one
brought pursuant to an implied ¢oact under 28 U.S.C. § 1491(a)(1) is the
equitable relief which is available for the section 1491(b)(1) protest, but not for
breach of the implied contract. Only monetary relief is available for breach of the
implied contract, comprising the costs in@adin preparing the proposal and bid.”
(citing Kecol, 428 F.2dat 1240));Overstre¢ Elec. Cov. United StatesA7 Fed.

Cl. 728, 731 n.5 (2000) (noting that a claim for breach of an impidact
contractual obligation to consider and treat all bids fairly “no longer is the trigger
for injunctive relief in this court”)WW & D Ships Deck Works, Inc. v. United States
39 Fed. Cl. 638, 641 (1997) (“The repeal by [ADRA] . . . of § 1491(a)(3)
eliminated this court’s statutory authority to grant equitabiefreh the basis of

the old implied contract theory.”¢f. L-3 Commc’ns Integrated Sys., L.P. v. United
States94 Fed. Cl. 394, 397 (2010) (“Section 1491(a)(1) continues to allow any
plaintiff, including a disappointed bidder, to invoke this Court’s general contract
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jurisdiction to recover money damages, including bid preparation and proposal
COosts.”).

While the court is not bound to follow its prior decisions concerning the
availability of equitable relief in bid protests pursued under an implied contract
theory, it finds the reasoning of those decisions to be persu&ivply put,
equitable reliefvas unavailablein implied contract bid protesgirsued under
section 1491 (ayntil the enactment afection 149(a)(3)in 1982 andsection
1491(a)(3) was repealed with the enactment of ADRA in 1996, then it follows that
equitable relief is againnavailablein implied contract bid protests pursued under
section 1491 (a)Accordingly,the court concludes th&ico Touris precluded from
obtaining injunctiveanddeclaratory relief

In its reply brief,Eco Tourargueghat“this Court has the explicituthority
from Congress [under section 1491(a)(2)] to issudeataratory relief an order
remanding this matter to NPS with directions as to what this @earhs proper
and just.” Pl.’'s Replyat 23. SpecificallyEEco Tourasks the court to “remand with
a direction for NPS to review its decision that the preferred offerors’ proposals
were response and, even if NPS continues to find such proposals responsive, to
provide direction that Hole Hiking needs to match Eco Tour’s better terichsat
24. Thecourt rejects Eco Tolg request for a remand.

Even if the court were authorized to grant a remamker section 1491(a)(2)
in connection with a bid protest pursued undeingslied contractheory(an issue
which is far fromcertairt”), Eco Touts reqiested remand is beyond the scope of
any suchauthority. Eco Tourwould shoehorn into the court’s ability to remand
with “proper and just” directiongnfetterecauthority for the court to issue
essentially unlimited orders to the agency, sualeasiringHole Hiking to ‘match
Eco Tour’s better terms.” Pl.’s Reply at. ZBhis treadsbeyondthe proper scope
of remand into the realm of injunctive reliefhe power to remand with “proper
and just” instructionsannottrump the unavailability olhjunctiveand declaratory
relief under section 1491(ayee, e.g.Todd Const., L.P. v. United Stat&8 Fed.
Cl. 235, 245 (2009)

I Eco Tour cites no authority supporting the grant of a section 1491(a)(2) remand in the
context of a bid protest pursued under an implied contract theory, and the court has found none.
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For all of the foregoing reasons, the court concludes that Ecaslour
precluded from obtaining injunctive or declaratory relief enlgnited to a
recovery of monetary damages that comprise the East§ ourincurred while
preparing its proposaliccordingly, the court need not consider the parties’
remaining arguments concerning the particular equitable relief requested by Eco
Tour.

CONCLUSION

ThePark Service actearbitrarily and capriciously in concluding that the
financial information omitted from Jackson Hole’s and Hole Hiking’s proposals
for the disputed contractgas immaterial, antherefore thafackson Hole’s and
Hole Hiking’'s proposalsvere responsive to threquirements of the prospectus
Accordingly,in allowing Jackson Hole and Hole Hiking to match the better terms
of EcoTour’s proposals fothe disputedontractsthe Park Service breached the
implied contract for bids to be fairly and honestly consider&d Eco Tour
submitted responsive proposals for the disputed contracts that received the highest
cumulative scores of any of the proposals received by the Park Service, Eco Tour
has demonstrated “substantial chancethatit would have received thdisputed
contracs if not for the Park Service’s arbitrary and capricious responsiveness
determination with regard the proposals afackson Hole and Hole Hiking.
Having established prejudice resulting from the Park Service’s arbitrary and
capricious action, Eco Tour is entitled to judgment on the administrative record

The court encourages the parties to resolve the bid preparation costs issue
amicably, preferably by stipulation as to an amount dueTBar. If such a
resolution is not achieved, EGour must file a motion and accompanying brief in
support of its request for bid preparation codtke parties are directed ¢confer
to determine how they wish to proceed with respect to determining the amount of
bid preparation costsco Touris entitled to receiven light of the court’s
resolution of this protestThe court also encourages the parties to explore and
address the issué attorney feesnd costsn advance of any necessity to litigate
that issue.Defendant shall file a status repasg to the results of the parties’
negotiations in that regard on or befdemuary 6, 2014.
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Accordingly, it is herebfpRDERED that'®

(1) Plaintiff's Motion for Judgment on the Administrative Record, filed
September 20, 2013, GRANTED;

(2) Defendant’s Motion for Judgment on the Administrative Record, filed
October 222013, iSDENIED;

(3) Defendant’s Motion to Dismiss for Lack of Jurisdiction, filed August
15, 2013, iDENIED as moot

(4) Defendant’s Motion to StrikReferences to Documents Outside of the
Administrative Record Made Within Plaintiff's Opposition to
Defendant’s Motion for Judgment on the Administrative Record, filed
November 1, 2013, GRANTED;

(5) On or beforddecember 202013 counsel for the parties shall
CONFER andFILE with the Clerk’s Office aedacted copyof this
opinion, with any material deemed proprietary or confidénterked
out and enclosed in brackets, so that a copy of the opinion can then be
prepared and made available in the public record of this matter;

(6) On or beforeDecember 202013 defendant shaKILE , as a separate
UNSEALED document on CEROM, a redactesersion of the
administrative record filedugust 12, 2013as well as redacted
versions of thesupplements to thedministrative recorélled on
September 6, 2013 and OctobeP@13,s0 as to establish a proper
puldic record of this protest;

(7) The partieshall CONFER andattempt a resolution of plaintiff's
requests for bid preparation costs and attorneydeeésostsand

83 In 1 5 of the ordering language in the sealed version of this opinion issued on
November 26, 2013, the court directed the entry of final judgment in favor of plaintiff.
However, because the quantum of Eco Tour’s bid preparation costs has yet to banddiehmi
court defers entry of final judgment pending the court’s final disposition reggEdio Tour’s
bid preparation costs.
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(8) On or beforelanuary 6, 2014 defendant shalFILE a Status Report
as to the results of the parties’ negotiations regarnoliagtiff's
requests for bid preparation costs and attorneydee<osts

/s/Lynn J. Bush
LYNN J. BUSH
SeniorJudge
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