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In the United States Court of Federal Claims

No. 13-963C
(Filed: August 4, 2014)
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GRAY OWL SERVICES, INC.,
Plaintiff,
V.

THE UNITED STATES,
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ORDER OF DISMISSAL

Before the Court i®laintiff's claim for alleged breach of contract. Plainti;ay Owl
Services, InG.(“Plaintiff”) filed its Complaint on December 6, 2013. Plaintiffeages that by
failing to provide a timely performance evaluation, the Government (“Deféhdammitted a
breach of contract which caused Plaintiff to suffer a loss of annual income. Defendant filed a
Motion to Dismiss based on RCFC 12(b)(1) and 12(b)(6) on April 3, 2014. For the reasons set
forth below, the Court grants the Defendant’s Motion to Dismiss pursuant to RCFC 12(b)(6).

l. Background
a. Factual Background

Plaintiff is a business which providester alia, tree and wildlife maintenance services.
In 2007, theUnited States Department of Agriculturé-orest Service issued a solicitation for a
multi-award, Indefinite Delivery/Indefinite Quantity (“IDIQ”) contract to pide for tree
snaggng services in order to creatuctures for cavity nesting wildlife in the Pacific
Northwest. Compl. I 2The contract specified a base period of one year ending on December
31, 2008, with four option years that couldend the life of the contract througlecember 31,
2012. Def.’s Mot. to Dismiss Exhibit A at 19 he government chogbkree contractors based on
the solicitation one of which was the Plaintiff. Compl. 1 19, Ihe Government then issued
task orders upon which the three approved providers coulddatl’s Mot. to Dismiss at-2.

Plaintiff completed its last Task Order related to the contract on Dece80b2010 and
the order was inspected and accepted on January 20, 2011. Compl. { 15. On April 7, 2011,
Plaintiff received a letter of Notice of Final Acceptance for all work cetepl under the
contract, which stated that Plaintiff's “continued interest and pgdticin in the acquisition
program of the USDA~orest Service is welcomedCompl. Exh. 4A.Believing itself to be in
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good standing with the Government, Plaintiff sulteditbids orthreeadditional task orders in
the summer of 2011 but wast selected, despiteeing the lowest bidder on each task ordedr.
at 1 39.

As part of a FOIA request, Plaintiff obtained an irdéfiice eimail explaining why
Plaintiff's bid was rejected. According to themails, although the work was “finished [and the]
quality was fine,” Gray Owl owner Steve DiBiase “had difficulty commuimcgf] threatened
and harassed the COR'’s and Inspectors[, and turned] in incomplete and inaccurate paperwork
and not on time.”ld. Exhibit 7b. Thus, it was concluded that “[d]ue to these difficulties tha
increase the cost of administration of the contract, | recom@mwadling to the new low bidder
... both Task Orders.'ld.

Plaintiff filed a bid proteswith the GAQ which was denied on November 4, 2011.
Matter of: Gray Owl Services, IndB-405458, B-405703. The GAO found that the rejection of
Plaintiff's bid was reasonable because the task orders stated that “pasharce, quality
control, and gce” would be factors constied in issuing the task ordetsl. at 2. Thus, the
GAO concludedhat “the agency’s assessment of Gray Owl’s past performance was reasonable.”
Id. at 5.

b. The Complaint

The precise legal basis of the Plaintiff's Complaigitdoe the Court is unclear. Certainly,
it highlights no specific counts with which it charges the Government. sBitthe Court
discerns the same two possible bases for the Complaint as the Governmeentiiéedi in its
motion to dismiss: a bid ptest for damages that purportedly arise from the three task orders
issued in the Summer of 2011 and a breach of contract charge for the Government’s alleged
breach of certain contract terms allegedly contained in the original contract

These two possible “Counts” can be fairly summarized as follows. Witkaespthe
former, Plaintiff challenges the Government’s decision not to award dkk Orders based on
its past performance. Notably, this view of the case is supported byifPtadecision tofile a
GAO protest on virtually identical facts as those now before the Court. This particular “Count,”
however,s expressly disclaimed by Plaintiff in its response to the Governsneaifion,so the
Court ned not address it in detall

Because Plaintiff has not disclaimed the second reasonable reading of its @oriaai
Court’s analysisenterson it. Plaintiffs Complaint states that “[t]he applicable Federal
Acquisition Regulation (FAR) is 42.1503d (42.1503b in 2011) incorporated benekein
Contract.” Compl{ 7. The heart of Plaintiff's case is that FAR 42.1503d states that “Agency
evaluations of contractor performance, including both negative antivpasraluations,
prepared under this sub-part shall be provided to theamor as soon as practicable after
completion of the evaluation. The contractor will receive a CRayEm generated
notification when an evaluation is ready for comment.” FA&2.1503d(d). AlthougRlaintiff
received its final close out letter épril 7, 2011, the performance report was not entered into
the PPRS system until September 30, 2011. ComplTHhi8.delay, according to Plaintiff's
allegations, constitutes a breach of contract.



Moreover, this alleged breach cost Plaintiff the oppotytto secure other business
opportunities while it was bidding on the Summer 2011 Task Or&grscifically, Plaintiff
claims that because of this reliance 2041 income was “less than half of what [it] idu
otherwise have been, and [haskn in tle years before and after 2011.” Compl. § B6.relief,
Plaintiff asks for $48,251.49 which “is estimated to be the earnindaiiff and his
employees would have earned on the three Task Orders the contractor was low bidder on and had
a reasonablexpectation of award, but was not awarded.” Compl. 1 43.

. Standard of Review
a. Motion to dismissunder RCFC 12(b)(1)

A motion brought pursuant to RCFC 12(b)(1) challenges the Court's subject matter
jurisdiction. SeeRCFC 12(b)(1). Subject mattgrisdiction may be challenged at any time by
the parties Booth v. United State890 F.2d 617, 620 (Fed. Cir. 1993). Indeed, this Court's
jurisdiction to entertain claims and grant relief, like all Federal spdepends on the extent to
which the Unied States has waived sovereign immuniiyited States v. Testa#24 U.S. 392,
399 (1976).The burden of establishing the Court's subject matter jurisdiotists with the
plaintiff, who must establish jurisdictior.ujan v. Defenders of Wildlif&04 U.S. 555, 561
(1992);McNutt v. Gen. Motors Acceptance Corp. of Jia®8 U.S. 178, 189 (1936). Even so,
when faced with a motion to dismiss for lack of subject matter jatiedi a court must assume
that all undisputed facts alleged in the complaint are true, and itdravstall reasonable
inferences in the plaintiff's favoiScheuer v. Rhode416 U.S. 232, 236 (1974ee also Henke
v. United State60 F.3d 795, 797 (Fed. Cir. 1995).

b. Motion to dismissunder RCFC 12(b)(6)

RCFC 12(b)(6) allow$or the dismissal of a complaint if, assuming the truth of all the
allegations, the complaint fails to state a claim upon which relief masalnéeg as a matter of
law. Lindsay v. United State295 F.3d 1252, 1257 (Fed. Cir. 2002). When analyzing a motion to
dismiss under RCFC 12(b)(6), the Court must also accept as true the complaint's undisputed
factual allegations and should construe them in a light most favorablintff. Gould, Inc. v.
United States935 F.2d 1271, 1274 (Fed. Cir. 1991), aneé Tffactual allegations must be
enough to raise a right to relief above the speculative Ie®ell’Altantic Corp. v. Twomb}yp50
U.S. 544, 555 (2007).

IIl.  Discussion
a. ThisCourt hassubject matter jurisdiction under RCFC 12(b)(1)

Because the United States has sovereign immunity, it can be sued only if isgxpres
consents to suitUnited States v. Navajo Natiph56 U.S. 287 (2009)it is well settled that the
Court of Federal Claims possesses jurisdiction to hear breach of totdras. The United
States has waived sovereign immunitylfoeach of contraatlaims via the Tucker Act, which
provides that "[tlhe United States Court of Federal Clahal have jurisdiction to render



judgment upon any claim against the United States founded . . . upon any express or implied
contract with the United States28 U.S.C. § 1491(a)(1).

One principle of contract law holds that a party may seek damages in any action fo
breach of contraainless the contract at issue provides otherwisdted States WVinstar
Corp., 518 U.S. 839, 885 (1996) (plurality opinion) (citiegg, Restatement (Second) of
Contracts§ 346, cmt. a (1981))in government contracts, as with private agreements, there
exists a presumption "in the civil context" that a damages remedy will be deaifain a
breach.Sanders v. United Statezb2 F.3d 1329, 1334 (Fed. Cir. 20085 a result, in a
contract claim under the Tucker Act, the contract at issue does not have to maouteayn
relief in the event of a breaclsee Westover. United States/1 Fed. Cl. 635, 640 (200@)iting
Ontario Power Generation v. United Stgt869 F.3d 1298, 1301 (Fed. Cir. 200Martinez v.
United States333 F.3d 1295, 1302-03 (Fed. Cir. 20@3xmlet v. United State$3 F.3d 1097
(Fed. Cir. 1995)). Only Tucker Act claims not sounding in contract must seek money damages
on the basis of a constitutional provision, statute, regulation, or executive @dstover71
Fed. Cl. at 640.

The Defendant argues that Plaintiff’s complaint must beidsedunder RCFC 12(b)(1)
because this Court lacks subject matter jurisdiction. Specifi€tfigndant contends that
Plaintiff's breach of contract claim is merely a disguised bid protashctesigned “to bypass
[41 U.S.C. 8 253j(d)]'s jurisdictionddar.” Def's Mot. to Dismiss at-8. According to
Defendant, “[t]he issue presently before this Court is whether it magliedia individual task
order claims brought under the CDA despite the restriction provided in section 258j(t"4.

Whether or nothis characterization is correct in a vacuum, Plaintiff has expressly
disavowed any basis for relief relating to the Summer 2011 task ortleesComplaint must,
therefore, be read as a claim for breach of contract on the basis that thent&ot/éaited to
prepare and provide to Plaintiff the relevant performance evaluation “assquacticable.”
Even though, as explained below, the Court sees no realistic factual baisis éase, the legal
theory of the case does fall within t@eurt’s jurisdiction.

The Court sees no reason why Plaintiff should not be allowed to proceed with its claim
under a breach of contract theory. Defendant need not fear this Court construing Plaintiff's
claims as a bid protest because Plaintiff has not framadgtsnent as a bid protest and the
Court has no intention of construini@s such. Because this Court is authorized to hear breach
of contract claims under the Tucker Act, this Court has subject mattatigtion over Plaintiff's
claim. Thus, Defendais request to dismiss the Complaint under RCFC 12(b)(1) is denied.

b. Plaintiff hasfailed to state a claim upon which relief can be granted because
FAR §42.1503d was not incor porated into the service contract

To recover damages for a breach of contract, a plaintiff must allege and eshatligh)t
a valid contract existed between the parties; (2) there was an obligatiaty ariding out of that
contract; (3) the Governmebteached that duty; and (4) plainsfiffered damages that were
caused by the breach of contrafitlueta v. United State§53 Fed. Appx. 983, 985 (Fed. Cir.
2014) (citingSan Carlos Irrigation & Drainage Dist. V. United Stat837 F.2d 957, 959 (Fed.



Cir. 1989)). The first elementdr breach of contract has Imegatisfied- there is no dispute that a
valid contract existed between the parties. The Court examines the otherahreetglin order.

i. Obligation or Duty

The Court’s inquiry beginwith an examinatiowf the second elem¢, whether the
Government had an obligation or duty arising out ofcitvgtract to provide a timely performance
report to Plaintiff. Plaintiff argues that 48 C.F.R. § 42.503(d) (also mentioned as FAR §
42.1503(d)) was incorporated by reference into émeice contract. Compl. at 7. Defendant
rejects this position, noting that “[nJowhere in the contract is FAR 8§ 42.1503(d) cited,
mentioned, or even implied.” Def.’s Mot. to Dismiss at 8. Thus, it is argued, “no duty or
obligation existed.”ld. at 7. Plaintiff respond$®y noting “[tlhe government appears to be
correct that there is no specific reference in the contract to the requiremesféomance
evaluations. However, the contract record shows many references by the péngss to
performare evaluations, and that it was the intent of the parties to follow thesatregs.l’

Pl.’s Resp. at 4.

Whether and to what extent material has biaearporated by reference into a host
document is a question of la®@ook Biotech, Inc. v. Acell, In&160 F.3d 1365, 1376 (Fed. Cir.
2006) (citingAdvanced Display Sys., Inc. v. Kent State Univerdit F.3d 1272, 1282 (Fed.

Cir. 2000)). "Incorporation by referenpeovides a method for integrating material from various
documents into a host document by citing such material in a manner that makes clear that the
material is effectively part of the host document as if it were explwithtained therein."
Advanced Display Sys., In@12 F.3d at 1282 (citations omitted). "To incorporate material by
reference, the host document must identify with detailed particularityspleatfic material it
incorporates and clearly indicate where that material is found in the vdoocuments."ld.

"Under general principles of contract law, a contract may parate another document by
making clear reference to it and describing it in such terms that itstydewaty be ascertained
beyond doubt."New Moon Shipping Co., Ltd. v. MAN B & W Diesel A&l F.3d 24, 30 (2d

Cir. 1997) (citations omittedkee also Standard Bent Glass Corp. v. Glassrobot888/F.3d

440, 447 (3d Cir. 2003) (Jpcorporation by referends proper where the underlying contract
makes clear reference to a separate document, the identity of the separate docuntent mus
ascertained, andcorporation of the document will not result in surprise or hardship™);
American Dredging Co. v. Plaza Petroleum, JiW@9 F. Supp. 1335 (E.D.N.Y. 1992)
("[1lncorporation by referenaequires that the document to be incorporated be referred to and
described in the contract so that the referenced document may be idéayied doubt").
Incorporation by reference also requires not only that the incorporating document refer to the
incorporated document, but that it bring the terms of the incorporatedneéat into itself as if

fully set out. Sucesion J. Serralles, Inc. v. United StassFed. Cl. 773, 785 (200@®iting

Firth Constr. Co., Inc. v. United State€36 Fed. CI. 268, 275 (1996)).

Specific to the government contracts arena, the Court of Appeals for thalReidewit
has noted:

This court has been reluctant to find that statutory or regulatory provisions are
incorporated into a contract with the government unless the contraditixpli



provides for their incorporatio®mithson v. Unéd States847 F.2d 791, 794
(Fed. Cir. 1988).In Smithsonthe court warned that wholesale incorporation of
regulations into a contract would allow the contracting party to "sth@among a
multitude of regulations as to which he could claim a contract breachthus

[a] wholly new ground of obligation would be summarily created by mere
implication.” 1d. (internal quotation omitted).

St. Christopher’s Assocs., L.P. v. Unitetites511 F.3d 1376, 1384 (Fed. Cir. 2008).

With the above standard in mind, after viewing the documents Plaidi#f asevidence
of FAR § 42.1503(d) being incorporated into the contract, the Court concludes that the provision
in question has not been incorporated into the contract. After revidwanghole of the
contract (submitted to the Court by Defendant as Exhibit A in itsdvidd Dismiss), the Court
is in agreement with both parties that FAR § 42.1503(d) is not mentioned anywhere within the
document. The contract is not lacking in esences to various FAR provisionin-fact, an
entire sectiond devoted to a checklist where ttantracting officer can simply check a box
indicating that a particular FAR provision is to be incorporatecef®rence into the contract.
SeeDef.’s Mot.to Dismiss, Exhibit A at 1-20.

While Plaintiff contends thdthe contract record shows many references by the parties to
these performance evaluations, and that it was the intent of the partibsvidliese
regulations, Pl.’s Resp. at 4the evidence cited is wholly irrelevanthe docments that
Plaintiff allegesdemonstratéhe irtention of the parties includen excerpt from the GA®GId
protestdecision, a FOIA response letter, several closeebigrk for issued task ordensidterm
evaluations, and variousreail correspondence between assorted government officials and
Plaintiff. SeeCompl. Appendex A. Plaintiff's argument, however, is unavailing. None of these
documents explicitlynentions or referencggrformance evaltions, with the exception of an
affidavit signed by Plaintiff’'s attorney regarding a FOIA requast the GAO bid protest
decision, in which Plaintiff raised a nearly identical argument. Exbep&EAO decisionpone
of these documents menti6R § 42.1503(d). Finally, none of the documents proffered by
Plaintiff existed at the time the contract was entered intAugust 31, 2007. &ause the
documents fail to make any referendeatsoeveto FAR § 42.1503(d) and because the
documents were not in existence at the time the contract was exehat&wburt finds that none
of these documenwipport an inference that it wie intention of the partids incorporate
FAR 8§ 42.1503(dinto the contract.

! Under RCFC 12(d), “matters outside the pleadings” may not be considered by the Court in
deciding a motion under RCFC 12®)( However, although the court primarily examines the
allegations in the complaint when considering a motion to dismissigot to RCFQ2(b)(6) it
may also consider "matters incorporated by reference or intedgta claim, items subject to
judicial notice, [and] matters of public record®&D Auto Sales, Inc. v. United Staté. 2013-
5019, 2014 U.S. App. LEXIS 6338, 2014 WL 1345499, at *1 (Fed. Cir. Apr. 7, 20h®re is

no doubt that in a claim for breach of contract, the contract itselieigraitto the claim. Thus,
the Court may consider the contract when reaching its decision, even thaaghsubmitted by
the Defendant, without converting the motion to one for summary judgment.
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ii. Breach

Little in the parties’ briefing is directed specificaltythe issue of breach.o the extent
the Government addresses this issue, it is laiggdlicit in the Government’s argument that it
was under no duty or obligation. Plaintiff, for its part, offers nothing of substance on this
element. It certainlydoes not gplain how a delay of several months violates the “as soon as
practicable” language contained in the FAR, especially in light of the FeeegiCce’s transition
from one past performance review system to another during that tiiod.pe

The Court has already explained that the past performance provision of the FAR was not
incorporated into the contract, and why it finds no evidence of the pantes# to include that
provision in the contract. Without a duty, there can be eadbr. Thus, in light of the contract’s
plain language, Plaintiff cannot prove breach under any set of facts.

iii. Damages

Assuming,arguendg that Plaintiff could demonstrate the existence of the Government’s
obligation and its breach thereof, the Cdurts to the issue of damages. Plaintiff alleges that it
“was contra[c]tually obligated to submit ... quotes, and maintain aedvethe capacity to
perform Task Orders” on the contract. Compl. Y& alscCompl. ] 2728. On the basis of
this allegation, Plaintiff alleges that it could not devote its timgeturing work from other
customers.SeeCompl. 1 32, 36-68.

The Government argues that Plaintiff once again attempts to build its casd aomu
existent contract terms. It observes that nothing in the contract reBlamesff to limit its
involvement with other customers. Plaintiff's response fails to asléhesissue at all.

While the point is irrelevant given the Court’s analysis above, it iswuating that the
contract is entirely silent on exclusivity. The obvious conclutidpe drawn from this silence is
that the contract isotexclusive. The only decision to avoid involvement with other customers
wasonemade by Plaintiff. To this point, the Government’s argument is corfdwett said,
again assuming that Plaintiff adequately p#icdbther elements of a breach of contract claim,
this point would not necessitate dismissal. Perhaps Plaintiff's evi@ime to even attempt to
mitigate damages would lessen the remedy available by some amount, bud ihatou
necessitate dismissal at this juncture.

V. Conclusion

For the reasons set forth above, the Court concludes that because FAR 8§ 42.1503(d) was
not incorporated by reference into the contrdet, Governmenbwed Plaintiff no duty under the
contract to provide a performance report, timely or otherasgkthe Government, therefore,
breached no dutyHence the Court hereby GRANT®e Governmerg Motion to Dismiss



pursuant to RCFC 12(b)(6) for failure totsta claim upon which relief can be granted. The
Clerk is directed to enter judgment accordingly.

EDWARD J. DAMICH
Senior Judge



