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OPINION!

! This Opinion was originally filed under seal to protect potentially proprietary or

confidential information subject to the Protective Order, at which time the parties were
provided an opportunity to request redactions of any protected information. AM General,
LLC (AMG) requested redactions to which the government objected in part. ECF Nos.
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CAMPBELL-SMITH, Chief Judge

This is a postward bid protest concerning a contract for the supply of military
vehicles to the United States Special Operations Command (the agency or defendant).
AM General, LLC (AMG or plaintiff) was one of two unsuccessful offerarsile
General Dypamics Ordance and Tactical Systems (GDOTS or defenddaatvenor)
was the successful offeror.

AMG asserts that the agency’s award to GDOTS was arbitrary, capricious, and in
violation of federal procurement laws and regulations. See Compl. 1, ECF No. 1.

53, 55-57. General Dynamics Ordnance and Tactical Systems (GDOTS) requested
redactions to which no party objected. ECF No. 54. The court accepts the redactions
proposed by GDOTS regarding the percentage of work to be performed by its
subcontractors, its C4ISR installation hours, and the gross vehicle weight of ile.vehic
The court accepts the unopposed redactions proposed by AMG regarding pricing and
C4ISR installation hours. The court denies the opposed redactions proposed by AMG
regarding its past performance rating, adjectival ratings and number of strengths and
weaknesses.

Protected information is defined as “information that must be protected to
safeguard the competitive process, including source selection information, proprietary
information, and confidential information.” Protective Order 9 1, ECF No. 16. Beyond
this, the court must consider any proposed redaefjamst the background of a
“presumption of public access to judicial records.” Baystate Techs., Inc. v. Bowers, 283
Fed. Appx. 808, 810 (Fed. Cir. 2008) (per curigamjng Siedle v. Putnam Invs., Inc.,
147 F.3d 7, 9 (1st Cir. 1998); Poliquin v. Gard Way, Inc., 989 F.2d 527, 533 (1st Cir.
1993)) see alsdNixon v. Warner Commc’ns, Inc., 435 U.S. 589, 599 (1978) (assuming
that the “common-law right of [public] access” to judicial records applied to the tape
recordings in that case). The court is unpersuaded that the agency’s evaluation of AMG,
as represented in AMG’s past performance rating, adjectival ratings, and number of
strengths and weaknesses, rises to the level of protected inform&gene.g., Allied
Tech. Grp., Inc. v. United State® Fed. Cl. 16, 23 n.1 (2010) (declining to redact
extensive proposal and agency evaluation informatudfiyd, 649 F.3d 1320 (Fed. Cir.
2011) Akal Sec., Inc. v. United States, 87 Fed. Cl. 311, 314 n.1 (2009) (declining to
redact adjectival ratings as oMaroad).

Redacted text is indicated as follows, XXX, with the redaction equal in length to
the text redacted. When standing alone, redacted numbers are indicated as follows,
[XXX], regardless of the number of digits in the number redacted.
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AMG asks this court to issue an injunction directing the agency to terminate the award to
GDOTS; reevaluate the offerors’ proposals in accordance with the terms of the RFP?,

applicable laws, and regulations; and conduct a new best value determirgei®

Compl. 42.

The parties filed crossiotions for judgment upon the administrative record, and
the courtheard oral argument on the parties” motions on March 19, 2014. For the reasons
explained below, plaintiff’s motion for judgment on the administrative recordPl.’s Mot.)
(ECF No. 36) iDENIED, Defendant’s Motion for Judgment Upon the Administrative
Record (Def.’s Mot.) (ECF No. 38) is GRANTED andDefendant4htervenor’s Motion
for Judgment on the Administrative Record (Diet.2s Mot.) (ECF No. 37) is
GRANTED.

l. BACKGROUND
A. The Vehicle and the Contract

The contract is fothe design, production and delivery of a Ground Mobility
Vehicle (GMV 1.1 or the vehicle) that will be internally transportable in a nylicargo
helicopter and used in a wide range of special operations missions, including special
reconnaissance, unconventional warfare, counterterrorism, security force assistance, and
counterinsurgency operatiorBeeAR® Tab 29.3, at 4165. The vehislél| be designed
to operate on a mixture of efbad terrain and to accept various armor and equipment
configurations, depending on the mission. ABeTab 29.3, ati241-42, 424%6.

The contract is a seveyear Indefinite Delivery Indefinite Quantity (IQ)
contract, issuing Cost Plus Fixed Fee (CPFF), Cost and Firm Fixed Price (FFP) (or any
combination thereof) Delivery Orders. See AR Tab 74.5, at 53146.

The solicitation was for a negotiated procuremé&ge AR Tab 29.3, at 53088 { 4.
The agency informed offerors that in making an award, the agency would “conduct a
tradeoff process [in accordance with] FAE5.101-1 and Defense Federal Acquisition

2 The terms RFP (Request for Proposal) and solicitation are used interchangeably

throughout the administrative record

3 Administrative Record (AR), ECF No. 32.
4 Federal Acquisition Regulation (FAR) Part 15 governs “Contracting by
Negotiation” and is codified at 48 C.F.R. § 15.00@tseq.15.000 (2013). Section 15.101-

1 addresses the “tradeoff process” that is “““appropriate when it may be in the best interest
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Regulation Supplement (DFARS) Part 215 and SOFARS Part’5é¥5.Tab 74.5, at
53220 § M.1.1. Offeroraerecautioned that an award would not necessarily be made to
the lowest priced Offerorld.

B. The Solicitation Timeline

The agency issued the solicitation in April 204€eAR Tab 28.1, at 394&nd
subsequently issued six amendments through January 22 se@18R Tabs 31-38.
Seven offerors filed initial proposals, of which only three were determined to be within
the competitive range: GDOTS, AMG, and Navistar Defense LLC (NakistmeDef.’s
Mot. 7.

In January 2013he agency sent evaluation notices to GDOTS (AR Tab 70),
AMG (AR Tab 67) and Navistar (AR Tab 73), and then held tadace discussions
with each offeror in late January 2058g e.9., AR Tab 66, at 52611 (AMG
discussios).

Offerors submitted their second proposal, termed a Final Proposal Revision (FPR),
in February 2013eeAR Tabs 4042, following which the agency again sent each
offeror anEvaluation Notice describing the agency’s evaluation of the proposal, and re-
opening discussionsgsAR Tabs77-79. The agency held the second and final round of
faceto-face discussions with offerors in May 2013. Seg, AR Tab 83.1, at 53633
(AMG discussions)

Offerors provided their third proposal, termedEaraluation Notice/Draft FPR 2
(EN/Draft FPR 2)in late May 2013seeAR Tabs 43 (AMG), 44 (GDOTS), 45
(Navistar) after which the agency issued its Final Evaluation Notices in late June 2013,
seeAR Tabs 87 (AMG), 88 (GDOTS), 89 (Navistar).

Offerors provided their fourth and final proposal, Final Proposal Revision 2 (FPR
2), on June 28, 2013.e8AR Tabs 46 (AMG), 47 (GDOTS), 48 (Navistar).

C. Agency Evaluation Process

According to the Source Selection Plan (S$#),

of the Government to consider award to other than the lowest priced offeror or other than
the highest technitly rated offeror.” FAR 15.101-1.

° Defendant represents that the “final, conformed, version of the solicitation” is AR
Tab 74.5, 530883237.” Def.’s Mot. 3 n.2. The court cites to this version of the
solicitation in this opinion.
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source selection organization will be comprised of a Source Selection
Evaluation Board (SSEB), a Source Selection Advisory Council (SSAC),
and a Source Selection Authority (SSA). The Program Executive Officer is
the SSA. The SSEB will be organized into three functional teams. . . .
[which] are: (1) [the] Capability Team; (2) [the] Cost/Price Team; (3) [the]
Past Performance Team.

AR Tab 4, at 148.

Members of the SSE®ere responsible for conducting a comprehensive review
and evaluation of proposals against the solicitation reménts and the approved
evaluation criteria, and ensuring that the “evaluation is based solely on the evaluation
criteria outlined in the request for proposal (RFP) and not as-dgisiele comparison of
any proposal against another.” AR Tab 4, at 148. The SSEB evaluated each offeror’s
final proposal and issued the Final Proposal [] Source Selection Evaluation Board
Evaluation Report (SSEB Evaluation Report) on July 16, 2&E2AR Tab 59.

Members of the SSAC were responsible for reviewing the evaluation results of the
SSEB to ensure the evaluation process followed the evaluation criteria and the ratings
were appropriately and consistently applied, and provifting written comparative
andysis of proposals to the SSA. S&R Tab 4, at 150.

The SSAC issued its Source Selection Advisory Council Comparative Analysis
and Recommendation for Award (SSAC Comparative Analysis) on July 30, 2013. See
AR Tab 55A. The SSA@commended the SSA amdahe contract to GDOTS. Sa&R
Tab 55A, at 51249. On that same day, the SSEB chairman providegersam briefing
to the SSA, accompanied by slid&see AR Tab 61.

On August 19, 2013, the SSA issued his Source Selection Decision Document
(SSDD), in which he selected GDOTS as the successful offerorARS&ab 54. The
agency notified AMG of the SSA’s decision shortly thereafter. SeeAR Tab 112.1, at
54104.

Both AMG and Navistar filed protests with the Government Accountability Office
(GAO), which denied both protests on December 19, 2013. See AR Tab 118 (GAO
decision on both protests).



D. Solicitation Evaluation Criteria

The Solicitationnformed offerors that the agency would evaluate proposals in
three area8 Capability, Past Performance, and Cost/Price, and further directed that the
“Capability Area is significantly more important than the Past Performance Area, which
is more important than the Cost/Price Area. All evaluation Areas other than Cost/Price,
whencombined, are significantly more important than Cost/PtiéeR Tab 74.5, at
53222 § M.2.2.

Areal, Capability, included three Facterd-actor 1 (Production), Factor 2
(Technical) and Factor 3 (Managementyith Factors 1 and 2 (Production and
Technical)being of equal importance, and both significantly more important than Factor
3 (Management). Se&R Tab 74.5, at 53222 § M.2.2.1.

Factor 1 (Production), included three subfactors, Subfactor 1 (Production
Approach), Subfactor 2 (Manufacturing Facilitkesy Tooling and Equipment), and
Subfactor 3 (Quality System and Plan); thesee listed in descending order of
importance.See AR Tab 74.5, at 53222 8§ M.2.1, M.2.2.2.

Factor 2 (Technical) had two subfacterSubfactor 1 (Vehicle Performance) and
Subfactor 2 (Systems Integration/Engineerngf equal importance. €@ AR Tab 74.5,
at 53222 8§ M.2.1, M.2.2.3.

Factor 3 (Management) had three subfactors, Subfactor 1 (Workforce /Manpower
Planning) and Subfactor 2 (Integrated Logistics Support), were of equal importance, and
both were more important than Subfactor 3 (Small Business Subcontracting_Ran). S
AR Tab 74.5, at 53222 8§ M.2.1, M.2.2 4.

The agency assigned a “combined proposal rating and proposal risk” for the entire
Capability Area (all factors and their subfactors). See AR Tab 74.5, at 53222 § M.2.6.
“The proposal rating is an assessment of the offeror’s approach in meeting the solicitation
requirement$ 1d. “The proposal risk addresses the potential impacts of the proposed
approach on perforamce and schedule in achieving solicitation requirenierts.

Evaluators identifiedstrengths, deficiencies, significant weaknesses and
weaknesses ¢each offeror’s] proposal, assigned a rating for each subfactor, rolled up

6 Capability, Past Performance and Cost/Price are sometimes referred to in the

administrative record as “major factors,” see, e.g., AR Tab 54, at 51216 2, sometimes as
“areas,” id. at 51220 { 3(d), and sometimes as categ@ezs,e.g.Def.’s Mot. 43. There
IS no distinction among the terms.
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subfactor ratings into factor ratings, and tihelfed up factor ratings into the overall
Capability rating._SeAR Tab 74.5, at 53224 § M.3.2.

Five ratings were possible for each Capability factor and subfactor, each of which
had an associated color adjectival rating.

Tablel. Combined Technical/Risk Ratings.

Color Rating Description

Blue Outstanding | Proposal meets requirements and indicates an exception
approach and understanding of the requirements. Streng
far outweigh any weaknesses. Risk of unsuccessful
performance is very low.

Purple Good Proposal meets requirements and indicates a thorough
approach and understanding of the requirements. Propo
contains strengths which outweigh any weaknesses. Ris
unsuccessful performance is low.

Green Acceptable | Proposal meets requirements and indicates an adequate
approach and understanding of the requiremediiengths
and weaknesses are offsetting or shall have little or no im
on contract performance. Risk of unsuccessful performat
IS no worse than moderate.

Yellow Marginal Proposal does not clearly meet requirements and has not
demonstrated an adequate understanding of the requiren
The proposal has one or more weaknesses which are nof
offset by strengths. Risk of unsuccessful performance is
high.

Red Unacceptable Proposal does not meet requirements and contains one g
more deficiencies. Proposal is unawardable.

AR Tab 74.5, at 532223 tbl. 1.

The solicitation provided further guidance as to the two types of risk it would
evaluate proposal risk and performance risk. See AR Tab 74.5, at 53221.

Proposal Risks are those risks associated with an Offeror’s proposed
approach in meeting Government requirements. Proposal Risk is assessed
by the Government and is integrated into the assessment of the Capability
and Cost/Price Areas.

Performance Risks are those risks associated with the probability that an
Offeror will successfully perform the solicitation requirements as indicated
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by that Offeror’s record of past and current performance. The Government
will assess performance risktime Past Performance Area.

AR Tab 74.5, at 53223 § M.2.6.2.

In Area I, Past Performance, the agency assessed the “offeror’s demonstrated past
performance of contracts of a similar complexity, dollar value, and work requirement . . .
to determine the demonstrated potential for successful performance of this requirement.”

AR Tab 74.5, at 53222 § M.2.3. The agency assigned the offeror one of five different
confidence ratings, as below.

SECTION M- Table 4. Performance Confidence Assessments

Rating Description

Substantial Confidence | Based on the offeror’s recent/relevant performance record,
the government hashagh expectation that the Offeror will
successfully perform the required effort

Satisfactory Confidence| Based on the offeror’s recent/relevant performance record,
the government hasraasonable expectation that the Offer
will successfully perform the required effort.

Limited Confidence Based on the offeror’s recent/relevant performance record,
the government haslaw expectation that the Offeror will
successfully perform the required effort.

No Confidence Based on the offeror’s recent/relevant performance record,
the government has expectatiohat the Offeror will be
able tosuccessfully perform the required effort.

Unknown Confidence | No recent/relevant performance record is available or the
offeror’s performance record is so sparse that no meaningful
confidence assessment rating can be reasonably assigne

AR Tab 74.5at 53235 tbl. 4 (emphasis added).

In Area lll, Cost/Price, the agency assessed the total evaluated price of the
offeror’s proposal. SeeAR Tab 74.5, at 53222 § M.2.4.

E. Plaintiff’s Complaint
AMG filed its complaint in this court on January 6, 2014, ECF No. 1, and GDOTS

was granted the right to intervene on January 7, 2014, ECF No. 11. Defendant filed the
administrative record (AR) on January 17, 2014. ECF No. 32.



AMG asserts that the agency’s best value analysis was arbitrary and capricious,
seeCompl. 11 5367 (Count I) that the agency’s consideration of GDOTS’s
subcontractors’ past performance was arbitrary and capricious, id. 1 68-72 (Count Il),
the agency unequally, arbitrarily and prejudiciaialuated AMG and GDOTS with
regard to Area Cagpability, id. 11 73-87 (Count Ill)the agency’s evaluation of AMG’s
proposal in Area | Capability was arbitrary and capricialisf{ 88-152 (Count 1V), and
the agency’s evaluation of AMG in Area Il Past Performance was arbitrary and
capriciousjd. 11153-66 (Count V).

Il. STANDARD OF REVIEW

The Tucker Act grants this court jurisdiction “to render judgment on an action by
an interested party objecting to a solicitation by a Federal agency for bids or proposals for
a proposed contratd render judgment on an action by an interested party objecting to a
solicitation by a Federal agency for bids or proposals for a proposed contract or to
the award of a contract or any alleged violation of statute or regulation in connection with
a procurement or agposed procurement . without regard to whether suit is instituted
before or after the contract is awarded8 U.S.C. § 1491(b)(1) (2012).

The term “interested party” limits standing to an actual or prospective bidder or
offerorwhose direct economic interest would be affected by the award of the contract.
Rex Serv. Corp. v. United States, 448 F.3d 1305, 1307 (Fed. Cir. 2006). [T]o prove the
existence of a direct economic interest, a party must show that it had a ‘substantial
chance’ of winning the contract. Orion Tech., Inc. v. United Stateéd)4 F.3d 1344, 1348
(Fed. Cir. 2013) (citing Rex Serv., 448 F.3d at 1308). Courts interpreting the substantial
chance standard for standing have held that it requires a showing of ‘“likelihood of
prevailing onthe prospective bid taking the protestor's allegations as true.”” Lyon
Shipyard, Inc. v. United States, 113 Fed. Cl. 347, 355 n.5 (2013) (quoting McKing
Consulting Corp. v. United State&3 Fed. Cl. 715, 721 (2007)). Here, AMG was an
actual bidder, and the court concludes #h®tG’s allegations, taken as true, permit it to
meet the threshold showing sdibstantial chance necessary for standing; defendant does
not contend otherwise.

The court reviews an agency’s procurement decision to determine whether the
decision is supported by the administrative record. See RCFC 52.1. The Administrative
Procedure Act (APA) standard of review applies to the court’s examination of an
agency’s decision, which means that the cowrill set aside a agency decision only if it
is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
5U.S.C. 8§ 706(2)(A) (2012).

The Federal Circuit has said that “[u]nder the APA standard . . . ‘a bid award may
be set aside if either (1) the procurement official's decision lacked a rational basis; or (2)
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the procurement procedure involved a violation of regulation or procedure.”” Banknote

Corp. of Am., Inc. v. United State365 F.3d 1345, 1351 (Fed. Cir. 2004) (quoting
Impresa Construzioni Geom. Domenico Garufi v. United States, 238 F.3d 1324, 1332
(Fed. Cir. 2001)). Plaintiff must make its showing by a preponderance of the evidence.
See, e.g., AmerisourceBergen Drug Corp. v. United States, 6CF&d, 35 (2004).

“A bid protest proceeds in two steps.” Bannum, Inc. v. United States, 404 F.3d
1346, 1351 (Fed. Cir. 2005). First, the court determines whether the agency acted in an
arbitrary and capricious manner, without a rational basis oramgrb law. Id. The
second step is to determine whether the agency’s action in error was prejudicial. 1d. The
Appeals Court has directed that prejudice requires the protestor to show that there was a
“substantial chance” it would have received the contract award, but for the agency’s
errors. Id. at 1353.

The court will set aside an agency’s decision as arbitrary and capricious if “the
agency ‘entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency, or [the
decision] is so implausible that it could not be ascribed to a difference in view or the
product of agency expertise.”” Ala. Aircraft Indus., Inc. v. United States, 586 F.3d 1372,
1375 (Fed. Cir. 2009) (alteration in original) (quoting Motor Vehicle Mirs’n v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).

“[T]he disappointed party bears a heavy burden of showing that the award
decision had no rational basis.” Impresa Construzioni, 238 F.3d at 1333 (internal
guotation marks omitted). Contracting officials have wide discretion in their role in the
procurement process. lat 1332. To surpass the threshold of arbitrary and capricious,
an agency need only have “considered the relevant factors and articulated a rational
connection betwen the facts found and the choice made.” Baltimore Gas & Elec. Co. v.
Natural Res. Def. Council, Inc462 U.S. 87, 105 (1983).

In turn, te court considers plaintiff’s challenge to the agency’s evaluation of
GDOTS’s Past Performance, plaintiff’s challkenges to the agency’s evaluation of AMG’s
Capability, andAMG’s Past Performance, and finally, plaintiff’s challenges to the
agency’s Best Value Tradeoff Analysis.

[I. THE AGENCY’S EVALUATION OF GDOTS’S PAST PERFORMANCE
WAS IMPROPER

Chief among plaintiff’s complaints in this bid protest was the agency’s evaluation

of GDOTS’s past performance. For this reason, the court first examines the agency’s
conduct of its past performance evaluation.
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The solicitation directed offerors to provide speaififormation to permit the
agency to evaluate the past performance of both the offeror and its “major”
subcontractorsAR Tab 74.5, at 53212-16183.3. The agency defined “major”
subcontractorasthose who were “projected to perform 25% or more of the total contract
effort.” Id. at53212-13 § L.3.3.2. Among the information to be furnished was a list of
the contracts either the offeror or a subcontractor had perfor8eslid.

The agency considered the past performance of GDOTS and it seven
subcontictors in its evaluation of GDOTS’s proposal._See AR Tab 59, at 52267-90.
The agency also considered contracts regardless of whether it had rated them relevant or
not. Seed. at 52268-69 tbl. 6.

The administrative record was unclear as to whichIo®®S’s subcontractors
were major subcontractors. The SSEB identified two such subcontractors, Flyer Defense,
LLC (Flyer) and General Dynamics Command, Control, Communications and Computers
Systems (GDC4S¥eeid. at 52273, 52277, while the SSAC indicated that GDOTS had
one major subcontracta@eeAR Tab 55A, at 51237. Accordingly, the court directed
defendant texplain with citation to the administrative record, which of the seven
subcontractors wel@ DOTS’s major subcontractor(s) and eaplainthe basis on which
the agency evaluated the past performance of amynmagor subcontractor. Séarder3,
Feb. 18, 2014, ECF No. 41 (Feb. 18, 2014 Order).

Defendant was also directed to indicate, with accompanying citations to the
administrative record, whieer the agency considered contracts regardless of relevance.
See idat3-4.

Defendant responded with an objection and an explanationDé&éeResp. Ct.
Questions, Feb. 24, 2014, ECF No. 42. In its reply brief, defendant reiterated its
objectionto the court’s order and provided further support for its position. SeeDef.’s
Reply 2630, ECF No. 47.

The court considers whether it may review the agency’s compliance with the
solicitation criteria, the agency’s interpretation of the solicitation, the agency’s evaluation
of GDOTS’s nonmajor subcontractors, and the agency’s evaluation of not relevant
contracts.

! General Dynamics Land Systems (GDLS), General Dynamics Command, Control,
Communications and Computers Systems (GDC4S), General Dynamics Land Systems-
Force Protection (GDLS-FP/FPI), Flyer Defense, LLC (Flyer), JWF Defense Systems
(JWF), Ceradyne and SkyBridge Tactical (SkyBridge).
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A. The CourtHas the Authority to Review an Agency’s Compliance with
Solicitation Criteria, and Such Review Is Appropriate in This Case

Defendant objects to the court’s inquiry into whether the agency evaluated the past
performance of GDOTS’s subcontractors in accordance with the solicitation criteria,
asserting that AMG itself failed to challenge this aspect of the proposal evaluation
process in its opening briefSeeid. at26. Defendant argues that AMG waived any such
challenge by failing to raise it earlieGee id.at 26-28.

Defendant characterizes the court’s look at whether the agency complied with the
solicitation criteria aa “new challenge.” Id. at26. The court disagrees. Its examination
of the administrative record to determine whether the agency complied with the
solicitation criteria is consistent with its duty to conduct an Administrative Procedure Act
(APA) review of the challenges plaintiff identified in its complaint and its motion for
judgment on the administrative record.

The court considers, in turn, defendant’s waiver argument, and what the APA
requires of the reviewing court.

1. Defendant’s Waiver Argument IS Unpersuasive

In support ofits claim that plaintiff waived an aspect of its past performance
challenge, defendant relies on thevosteel decision, in which the Federal Circuit
decided that an issue raised in the reply brief by the party moving for summary judgment
had not been preserved for appeal. i8eat 27 (citing Novosteel SA v. United States,
284 F.3d 1261, 1273-74 (Fed. Cir. 2002)). In its decision, the Federal Circuit discussed
litigation fairness and said thahe non-moving party ordinarily has no right to respond
to the reply brief, at least not until oral argument. As a matter of litigation fairness and
procedure, then, [a later raised argument] must [be] treat[ed] . . . as waived.” Novosteel,
284 F.3d at 1274. The Federal Circuit reasoned:

given that Novosteel did not present its retroactivity argument to the [trial
court] until after it had filed its principal summary judgment brief, and
given that parties must give a trial court a fair opportunity to rule on an
iIssue other than by raising that issue for the first time in a reply brief, we
conclude that Novosteel has indeed waived this argument for purposes of
our review.

The Federal Circuit deems the waiver rule to be a prudential doctrine that allows
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anexercise of discretion when deciding whether to consider an issue on appeal not
previously decided by trial court. SAepex Eyewear, Inc. v. E’lite Optik, Inc., 127 Fed.
Appx. 493, 497 (Fed. Cir. 2005) (“This ‘waiver rule’ is, however, not jurisdictional but
instead prudential. As such, [the appellate court] retain[s] broad discretion to consider
issues not timely raised before the district court.”); see alstHTC Corp. v. IPCom GmbH

& Co., 667 F.3d 12701282 (Fed. Cir. 2012) (“An appellate court, however, has
discretion to consider an issue for the first time on a bgsese basis.”) (citing

Singleton v. Wulff, 428 U.S. 106, 120 (1976)).

Defendant citeshis court’s Carahsoft Technology decision for the proposition that
the waiver rule applies at the trial court as w&éeDef.” Reply 27 (citing Carahsoft
Tech. Corp. v. United State®6 Fed. Cl. 325, 338 n.11 (2009)). The plaintiff raised a
number of arguments at various points during its bid protest action that it had not
addressed in its complaingee Carahsoft Tech., 86 Fed. Cl. at 338. The court declined
to hear those argumentssed in plaintiff’s response to which defendant had no
opportunity to respond in writings well as those raiseldiring oral argument, for which
defendant was “wholly unprepared to respond.” 1d. The court did entertain, however
two “new” arguments that were contemplated within allegations in the complaint, and
were raised “early enough in the course of th[e] litigation that defendant had an
opportunity to respond.” 1d. at338 n.11.

Courts have invoked the waiver rule and elected to exclude an argument if its
consideration would compromise the fairness of the litigation, such as when notice and a
comment opportunity are lacking. Both notice armmment opportunity were provided
in this case. The issues of concern were presented to defegdaptcourt with its
February 18, 2014 Order, well advance of defendant’s deadline of March 14, 2014 for
filing a reply brief, and the March 19, 2014 oral argument. In turn, defendant filed two
written responses, and was heard at oral argun&aeDef.’s Resp. Ct. Questions;

Def.’s Reply 26-30; Hr’g Tr. 41-43.

Absent evidence of unfairnessetbourt finds that the waiver rule does not prevent
it from considering whether the agency complied with the solicitation criteria in its
evaluation of GDOTS’s past performance.

2. The APA and Federal Procurement Law Require the Gourt
Engage in a Searching and Card®elview

A court conducting a review under 5 U.S8706 is required to engage in a
“searching and careful” inquiry into the facts, without substituting its judgment for that of
the agency Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)
(emphasis addedyyerruled on other grounds by Califano v. Sanders, 430 U.S. 99
(2977). The Federal Circuit hasdorsed this “searching and careful” standard of
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review. See, e.g., Miami Free Zone Corp. v. Foreign-Trade Zoned B@ f-.3d 1310,

1316 (Fed. Cir. 1998) (“In conducting our review under 5 U.S.C. § 70%a]lthough this
inquiry into the facts is to be searching and careful, the ultimate standard of review is a
narrow one.””) (quoting Overton Park401 U.Sat416).

While an agency is allowed a presumption of regulatityat presumption is not
to shield [the agency’s] action from a thorough, probing, in-depth revieivOverton
Park, 401 U.S. at 415 (emphasis added); see also Emery Worldwide Airlines, Inc. v.
United States264 F.3d 1071, 1085 (Fed. Cir. 2001) (same). The case law teaches that
the reviewing court must consider whether the agency’s evaluation comported with the
solicitation criteria and federal procurement law.

The FAR tasks the SSA with the responsibility ‘feJnsur[ing] that proposals are
evaluated based solely on the factors and subfactors contained in the solicitation (
U.S.C. 2305(b)(1and41 U.S.C. 253b(d)(3)’ FAR 15.303 (b)(4).

In Pitney Bowes, the plaintiff complained about the manner in which the agency
conducted its past performance evaluation and specifically, the manner in which it
considered information provided by customers in cerefierence questionnaires. Pitney
Bowes Gov’t Solutions, Inc. v. United States, 94 Fed. Cl. 1, 14 (2010). Before
considering the merits of the claim, the court observed that “the use of past performance
reports must comply with the ‘fundamental principle of federal procurement law that a
contracting agencsust treat all offerors equally and evaluate their proposals
evenhandedly against the solicitation's requirements and evaluation criteria.”” Id. at15
(quoting Brican Inc., B-402602, 2010 CPD { 141, 2010 WL 2474031, at *4 (Comp. Gen.
June 17, 2010)).

Similarly, in Vanguardthe court considered plaintiff’s argument that it had
suffered disparate treatment from other offerors during the agency’s evaluation of its past
performance._Vanguard Recovery Assistance v. United Siditgd;ed. Cl. 765, 7688
(2011). Plaintiff’s claim was premised on the agency’s award of strengths to offerors
whose performance was similar to plaintiff’s, but whose ratings exceeded plaintiff’s. 1d.
at788. The court considered plaintiff’s complaint noting that “‘uneven treatment goes
against the standard of equality and-falay that is a necessary underpinning of the
federal government's procurement process and amounts to an abuse of the agency's
discretion.”” 1d. (quoting_ PGBA, LLC v. United States, 60 Fed. Cl. 196, 207 (2004),
aff'd, 389 F.3d 1219 (Fed. Cir. 20043¢e also TLT Constr. Corp. v. United States, 50
Fed. CI. 212, 216 (2001) (“A fundamental principle of government procurement is that
[contracting officers] treat all offerors equally and consistently apply the evaluation
factors listed in the solicitation.” (citing 10 U.S.C. § 2305 (1999)).
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3. The Agency Did Not Evaluate GDOTS’s Subcontractors According
to the Solicitation Criteria

The SSA represented that his “evaluation was conducted [in accordance with] the
Source Selection Plan (SSP) and the criteria established in the RFP.” AR Tab 54, at
51217 § 2. In its motion for judgment on the administrative record, however AMG
alleged ungqual treatment with regard to how the agency considered past performance,
stating that “both the SSAC and SSA went out of their way to downplay the significance
of GDOTS’s poor past performance record.” Pl.’s Mot. 29.

Defendant and GDOTS filed crossations for judgment on the administrative
record. Both argued that the agency’s decision was made in accordance with the
evaluation criteria in the solicitation. Defendant asserted that the “administrative record
fully supports the agency’s decision.” Def.’s Mot. 1. GDOTS asserted that the agency’s
decision complied with the source selection criteria because “[t]he Source Selection
Decision Document properly reflects a comparative assessment of proposals against the
evaluation criteria,” Def.-Int.”s Mot. 10 (capitalization altered), and the “[SSA] and the
[SSAC] properly assessed the positive past performance ddGD-subcontractors,” Id.
at22 (capitalization altered).

Each of the parties in this action has directed the court’s attention to the specific
pages of the SSEB Evaluation Report and the SSAC Comparative Analysis in which the
agency provided a table summarizing the contracts it evaluated for GDOTS and its
subcontractorsSeePl.’s Mot. 31, 33 (citing SSEB Evaluation RepoAR Tab 59, at
5226869); P1.’s Mot. 33, 35 (citing SSAC Comparative Analysis, AR Tab 55A, at
5123839); Def.’s Mot. 40 (same); Deflnt.’s Mot.19 n.5, 27 (same).

It is facially apparent from a review tfis tablethat the agency did not evaluate
GDOTS’s subcontractors in accordance with the criteria set forth in settis.2
Because GDOTS was expected to perform [XXX]% of the contract effort geeiAR
Tab 55A, at 51237, no more thpxXX 1% of the work could be performed by
subcontractors. Thus at most, GDOTS could have only two major subcontractors.
Arithmetically, it is not possible that the seven listed subcontractors could each perform
at least 25% of the contract effort, and therbbyleemed a major subcontractor under
sectionL.3.3.2. This finding merits further examination.

8 The solicitation refers sometimes to sections and sometimes to paragraphs within

Sections L and M. There is no distinction. The opinion will refer to section, simply for
consistency.
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4. Conclusion

It is difficult to reconcile the government’s position on waiver with the
requirement that the reviewing court conduct an inquiry into the ti@atis “searching
and careful.” After close consideration of the government’s objection, the court is
satisfied not only that it may inquire properly into whether the agency complied with the
solicitation criteria in its evaluation of GDOTS’s past performance, but that it must do so
here based on the agency’s documented conduct.

B. The Agencyiisinterpreted the Solicitation Requirements
Section L.3.3.2 of the Solicitation provides:

The Offeror shall submit a maximum of five (5) and a minimum of three
(3) Performance Information Sheets identifying active or completed
contracts, either Government or commercial, for each prime, and a
maximum of five (5) and a minimum of one (1) Past Performance
Information Sheet for each major subcontractor, teaming partner, and/or
joint venture (“major” is defined as those subcontractors, teaming partners,

or joint ventures who are projected to perform 25% or more of the total
contract effort.)

AR Tab74.5, at 53212-13 § 3.3.2.
1. Defendant’s Position on Ambiguity

Defendant interprets section L.3.3.2 to permit an offeror to submit any number of
contracts for the agency’s evaluation of proposed non-major subcontractors. Sé&ef.’s
Reply 2830. But defendant acknowledges that the solicitation limited the number of
contracts the offeror could submit for its own evaluation or that of a major subcontractor.
Seeid. at28. According to defendant,

[0]n its face, the solicitation contains absolutely no limits on the type of
information that could be submitted for norajor subcontractors. It merely
states that [] offerors ‘shall submit a maximum of five (5) and a minimum

of three (3) Performance Information Sheets . .. for each prime, and a
maximum of fve (5) and minimum of one (1) Past Performance
Information Sheet for each major subcontractor, teaming partner, and/or
joint venture.” Tab 74.5 AR 53212-13. This text demonstrates that when
the agencyvantedto set limits on the amount of information the offerors
wanted to submit, it knew how to do so. That the solicitation does not
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identify any such limits for non-major contractors indicates that the agency
did not intend to place any such limits at all.

Id.

Alternatively, defendant argues thatlié court were to find plaintiff’s
interpretation of the solicitation criteria to be reasonétdanely that limits existthe
courtwould find only a “possible interpretation of an ambiguous provision.” Id. at30. In
such circumstances, defendanjues plaintiff was obligated to hav&ught clarification
during the solicitation processgeid. (citing Blue & Gold v. United States, 492 F.3d
1308, 1313 (2007)), and if plaintiff failed to do so, its failure precludes the court from
accepting the party’s interpretationjd. (citing Linc Gov’t Servs. v. United States, 96 Fed.
Cl. 672, 709 (2010)).

2. Legal Standard&overning Interpretation of Solicitation Provisions

Interpretation of the agency’s solicitation is a question of law for the court. See
Banknote Corp.365 F.3dat 1353;_see also Contract Servs., Inc. v. United Sth0ks,
Fed. Cl. 261, 274 (2012) (same).

“The principles governing interpretation of Government contracts apply with
equal force to the interpretation of solicitations issued by the Government for such
contracts.” BanknoteCorp, 365 F.3d at 1353 n.4A court must “consider the
solicitation asa whole, interpreting it in a manner that harmonizes and gives reasonable
meaning to all of its provisions.” Banknote Corp.365 F.3d at 135%ee alsiNVT
Techs., Inc. v. United State¥70 F.3d 1153, 1159 (Fed. Cir. 2004) (“An interpretation
that gives meaning to all parts of the contract is to be preferred over one that leaves a
portion of the contract useless, inexplicable, void, or superfluous.”).

“A contract is ambiguous if it isisceptible of two different and reasonable
interpretations, each of which is found to be consistent with the contract lariguage.
Community Heating & Plumbing Co., Inc. v. Kel€987 F.2d 1575, 1579 (Fed. Cir.

1993); see als@. Sanchez and Son, Inc. v. ithd States6 F.3d 1539, 1544 (Fed. Cir.

1993) (same). “The court must consider the meaning that a reasonable person acquainted
with the contemporaneous circumstances would ascribe to the document's text.”

Carahsoft Tech., 85 Fed. @339-40. That the parties disagree on the interpretation of

a term is not necessarily evidence of ambiguity. Ge&tanchez and Sof,F.3d at 1544.

“An ambiguity is latent if it is not apparent on the face of the solicitation and is not
discoverable through reasonable or customary’taéeel.inc Gov’t Servs., 96 Fed. Cl.
at708 A latent ambiguity is “resolved against the government as drafter of the
solicitation.” Linc Gov’t Servs., 96 Fed. Cl. at 708-09A patent ambiguity is “present
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when the contraatontains facially inconsistent provisions that would place a reasonable
contractor on notice and prompt the contractor to rectify the inconsistency by inquiring of
the appropriate parties.” Stratos Mobile Networks USA, LLC v. United States, 213 F.3d
1375, 1381 (Fed. Cir. 2000). Such an ambiguity is “obvious, gross, or glaring.” Archura

LLC v. United Statesl12 Fed. Cl. 487, 500 (2013) (citing Fulcra Worldwide, LLC v.
United States97 Fed. Cl. 523, 538 (2011); H & M Moving, Inc. v. United States, 499

F.2d 660, 671 (Ct. Cl. 1974)).

The waiver rule applies only to patent ambiguities:

a party who has the opportunity to object to the terms of a government
solicitation containing @atent error and fails to do so prior to the close of
the bdding process waives its ability to raise the same objection
subsequently in a bid protest action in the Court of Federal Claims.

Blue & Gold, 492 F.3d at 1313 (emphasis added).

3. The Solicitation Permitted Offerors to Submit Past Performance
Information for Only Itself and Its Major Subcontractors

Defendant is correct thaectionL.3.3.2 “must be interpreted ‘in a manner that
harmonizes and gives reasonable meaning to all its provisions.’” Def.’s Reply 29-30
(citing Banknote Corp.365 F.3d at 1353)Defendant’s interpretation, however, fails to
consider the solicitation as a whole, and defendant fails to harmonize its interpretation of
the past performance information an offeror could provdde.3.3.2) with the agency’s
specification for the contents of the entire Past Performance Voluma.&1).

Section L.3.3.1 specifies the contents of the Past Performance Volume, as follows:

L.3.3.1 Contents The offeror shall submit a Past Performance Volume
containing the following:

a. Table of Contents

b. Summary Page describing the role of the Offeror and each subcontractor,
teaming partner, and/or joint venture partner that the Offen@uqgiredto
provide Past Performance Information Sheets [in accordancesagtion]
L.3.3.2 below.

c. Past Performance Information Sheets, [as described in section] L.3.3.2
below.

AR Tab 74.5, at 53218 1..3.3.1 (emphasis added).

18



Defendant’s interpretation of sectionL.3.3.2 is at odds with sectidn3.3.1(b). As
construed by defendant, an offeror could submit a Past Performance Volume with a
summary page in which @orrectlydescribed only the roles to be played by itself and its
major subcontractors, as directedgsettionL.3.3.1(b), but then could also include
contractinformation for an infinite number of its non-major subcontractors, under its
interpretation okectionL.3.3.2.

The purpose of the Past Performance Volume summary page is to previde th
agency with information for those entities for which offeror provided past performance
information sheets. The plain text of the solicitation favors such an interpretive read.
Defendant’s interpretation of sectionL.3.3.2, however, would appear to contravene this
purpose because the agency would receive a summary of the roles of some, but not all,
subcontractor$or which the offeror provided past performance information sheets.

Interpreted as defendant urgssction L.3.3.2 would limit to five the number of
contracts an offeror could provide for itself and its major subcontraseaBgef.’s Reply
28, while allowing an offeror to put forward an unlimited number of contracts for non
major subcontractors. Asserting that this proposed interpretation is consistent with the
overall scheme of the solicitatioficfendant explains that “[a]lthough the agency wanted
offerors to have an even playing field to demonstrate the records of the most important
members of the teamthose that would perform the most werkit still wanted to afford
offerors (and itself) flexibility to come up with a comprehensive portrait of offerors’ past
performance.” Id. at29.

If accepted, defendant’s interpretation of sectionL.3.3.2, hypehetically, would
allow an offeror the “flexibility” to award some portion of work to numerous
subcontractors with known positive past performance histories, for the sole purpose of
boosting its past performance ratihg\ past performance rating inflatéuthis manner
would quickly become meaningless for its intended purpose, a consideration of “the
Offeror’s demonstrated record of performance in providing services and products that
meet the users’ needs.” AR Tab 74.5, at 53234 8§ M.3.3.

Defendant’s suggested interpretation of sectibr8.3.2is also inconsistent with
the negative implication cano@xpressio uniugst exclusio alteriysvhich counsels “that
to express or include one thing implies the exclusion of the other, or of the alternative.”
Black’s Law Dictionary 661 (9th ed. 2009). The agency expressly included both the
offeror and major subcontractors in section L.3.3.1 and section L.3.3.2, but said nothing
of non-major subcontractors in either section. Under this canon of construction, the

o In offering this hypothetical, the court does saggest that such behavisr

present in this case.
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agency’s express inclusion of major subcontractors implies that the alternative, non-
major subcontractors, are excluded.

Defendant argues that when “the agency wantei set limits on the amount of
information tke offerors wanted to submit, it knew how to do so,” in support of its
argument that the agency placed no limit on the number of contracts for non-major
subcontractors. Def.’s Reply 28. In the court’s view, the better read of the solicitation is
that whenthe agency wanted to evaluate the past performance of certain subcontractors,
it knew how to direct the offeror to provide information for those subcontractors.

Moreover, defendant’s proposed interpretation of sectionL.3.3.2 is contrary to the
limits on a proposal evaluation set forth in FAR15.305(a)(2)(iii), which states in its
entirety,

[tlhe evaluation should take into account past performance information
regarding predecessor companies, key personnel who have relevant
experience, osubcontractors that will perform major or critical aspects of
the requirement when such information is relevant to the instant
acquisition.

FAR15.305(a)(2)(iii) (emphasis added).

Defendant’s additional argument that sectionL.3.3.2 puts offerors on notice that
theagency would consider both information provided by the off@ndinformation the
agency collected on its own is similarly unavailing. Be&’s Reply 29. The language
to which defendant points states that “[o]fferors are cautioned that the Government will
use the information provided by each Offeror in this volume and information obtained
from other sourcefor the overall evaluation of past performance.” AR Tab 74.5, at
53213 81..3.3.2 (emphasis added). Defendant leaves unexplained how the agency’s
caution to offerors that it would not limit itself to information provided by the offeror,
serves as authorization to the offeror to provide any information it wishes fanajon
subcontractors.

The court is not convinced that@asonable person acquainted with the
solicitation would interpret sectidn3.3.2 as defendant does. Nothing in the solicitation
or the FAR provides defendant with support for its position that the solicitation permitted
the agency to evaluate the past performance of any subcontractor, regardless of whether
the subcontractor was a major performer or not.

For the sake of completeness, however, the esahtates defendant’s second
argument, regarding ambiguity. As defendant relies only on case law addressing patent
ambiguities seeDef.’s Reply 30 (citing Blue & Gold, 492 F.3édt1313;Linc Gov’t
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Servs., 96 Fed. Cat709), the court understands defendant’s position with regard to
ambiguity as follows: if the solicitation contains an ambiguity, it is a patent ambiguity.
But defendant did not point to provisions in the solicitation that could be said to be
facially inconsistent. Nor doeake court’s examination oectiond..3.3.1 and_.3.3.2
reveal any language that on the face ofstiigitation, could be considered an “obvious,
gross, or glaring” ambiguity.

4. Conclusion

The court finds that the disputed provision in the solicitaseotionL.3.3.2, is
not ambiguous. The solicitation permitted offerors to submit past performance
information for only itself and its major subcontractors. To the extent that seGi@?
could be construeambiguous, the court finds that it is a latent ambiguitypt a patent
ambiguity—and thus must be interpreted against defendant, as the drafter of the
solicitation®

C. The Agency Improperly Considered the Past PerformanGHofTS’s
Sulcontractors

The agency included the past performance of GDOTS’ seven subcontractors in
calculating GDOTS’s past performance ratingeeAR Tab 59, at 52268-69 tbl. 6, of
which only one, Flyer, was a major subcontracieeid. at 52273; see alddef.’s Resp.
Ct. Ques. 4.

The solicitation’s criteria permitted the agency to consider past performance
information for Flyer, but not for General Dynamics Land Systems (GDLS), General
Dynamics Command, Control, Communications and Computers Systems (GDCA4S),
General Dynamics Land Systems-Force Protection (GDLS-FP/FPI), JWF Defense
Systems (JWF), Ceradyne or SkyBridge Tactical (SkyBridge).

10 The court notes that the agency had notice that offerors interpreted the solicitation

criteria differently in June 2012, upon the receipt of thiail proposals. In its initial

proposal, GDOTS provided past performance information for all seven subcontractors.
See AR Tab 38.3, at 30693-94. Navistar, on the other hand, noted that it provided no past
performance information sheets for eithertotwo “strong” subcontractors, as neither

met the definition of a major subcontractossectionL.3.3.2. AR Tab 39.3, 33254 | 11.

As the agency did not close discussions with offerors My 2013 seeDef.’s Mot. 7,

it had time to resolve the problem and ensure that all offerors reciveglal

opportunity to submit and be evaluated on the same measure of material.

21



The agency considered a total of eight contracts for thesemsbmnajor
subcontractors, none of which it should have carsid. See AR Tab 59, at 52268-69
tbl. 6.

The court finds that the agency’s evaluation of the past performance of GDOTS
was contrary to the criteria set forth in the solicitation.

D.  The Agency’s Evaluation of Not Relevant Contracts in Its Past
Performance Rating of GDOTS a4 in Error

In its evaluation of GDOTS’s subcontractors, the agency considered three
contracts folGDOTS’s major subcontractor, Flyer, that it rated Not Relevant. Ate
Tab 59, at 52268ef.’s Resp. Ct. Ques. 10-12.

Defendant argues that the agency was requirednsider information about all
contracts, including thoseratedNot Relevantwhen it determined the offeror’s overall
past performance confidence rating. Beé’s Reply 30. Defendant points to the
solicitation and says “the agency was requiredto consider [not relevant contracts] by
Section M” (Evaluation Factors for Award)d. (citing AR Tab 74.5, at 53234 §
M.3.3.1)(stating that the agency “will conduct an in-depth review and evaluation alf

performance data obtained to determine how closely the work performed under those

efforts relateso the current requirement.” (emphasis addeq)
The relevant portion of Section M is as follaws

M.3.3 Past Performance. The Past Performance evaluation considers the
Offeror’s demonstrated record of performance in providing services and
products that meet the users’ needs. Past Performance evaluation shall

focus on the recency and relevancy as defined in Section L.3.3 regarding
how well the Contractor performed or is performing the same or similar
type of work under other Government contracts.

M.3.3.1 The Government will conduct andepth review and evaluation

of all performance data obtained to determine how closely the work
performed under those efforts relates to the current requirement. The
performance evaluation will be based on the data gathered by information
sheets, questionnaires, and interviews, submitted SF 294/295s, and the
Contractor Performance Assessment Reporting System reportsilablava
through the Past Performance Retrieval System. The Government is not
limited to these resources.
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M.3.3.2 The Government will evaluate the present and past performance of
the efforts (that meet the recency and relevancy criteria in Section L.3.3) in
order to determine the Government’s overall level of confidence in the
Offeror’s ability to successfully perform the required effort. The
Confidence Ratings with definitions that will be utilized are contained
within Table 4 below.

AR Tab 74.5, ab3234 § M.3.3 (emphasis added).

Section L.3.3 (incorporated into section M.3.3.2) says, in relevant‘pdot;
proposed subcontractors/teaming partners, relevancy is defined by that which reflects
experience in the area of expertise the subcontracfwojected to actually perform
under the GMV 1.1 programi,e. specific areas in the PWS/SOW).” Id. at 53215 §
L.3.3.5.2.

The agency’s definition for a Very Relevant rating was that “Present/Past
Performance effort involved essentially the sam@pe and magnitude of effort and
complexities this solicitation requires.” 1d. at 53215 § L.3.3.5.3 (emphasis added). The
scope and magnitude of effort required for a Relevant rating was ““similar,” for a
Somewhat Relevant ratingome,” and for a Not Relevantrating “involved little or
none” Id.

Defendant points to PHT Supply Corporation v. United States for the proposition
that the agency did not err in considering “not relevant” contracts. 71 Fed. CI. 1, 15-16
(2006). The court iIPHT Supply considered the plain language of a solicitation that
read:“In conducting the past performance evaluation, . . . [tthe Government may
consider the currency, degree of relevance, source and context of the past information it
evaluategs well as general trends in performanhdel. at 15 (emphasis added). The
court found that the agency did not err in considering not relevant conasstsh
contracts were suitable for the evaluation of general tregdg]. at 12, and a refusal to
considethemwould readthe clause—general trends in performane®ut of the
solicitation seeid. at 15. ke court’s decision in PHT Supply was based on the language
of the solicitation, which is different from the language in this solicitation. Thus the PHT
Supply case is inapposite on the facts of this case.

Defendant takes the position that the Not Relevant rating reflected the weight to be
given to that contract in the past performance confidence ratingDeSéeReply 30.
But the SSEB’s analysis of GDOTS’s past performance twice stated that the ratings for
its subcontractors were very positive, with no mention that three of those contracts were
not relevant._See AR Tab 59, at 52267. Likewise, the SSAC focused on the positive
evaluations of GDOTS’s subcontactors and remained silent as to the relevance levels of
those contractsSee AR Tab 55A, at 51237. In the SSDD, the SSA did note that

23



GDOTS lacked relevant contracts for revisae AR Tab 54, at 51218, and that only one
of the presented contracts was rated as Very ReleldnBut the SSA declined to
address the Not Relevant rating for some of GDOTS’s subcontractor’s contracts,

mentioning only their “strong performance.” 1d.

The questiorof whether Not Relevant contracts were properly considertue
agency’s evaluation iS a matter of interpretation of Section M of the solicitation, which is
a matter of contract interpretation for the col8ee Banknote CorB365 F.3dat 1353.

A court“must consider the solicitation as a whole, interpreting it in a manner that
harmonizes and gives reasonable meaning to all of its provisions.” 1d.; see alsiNVT
Techs, 370 F.3dat 1159 (“An interpretation that gives meaning to all parts of the
contract § to be preferred over one that leaves a portion of the contract useless,
inexplicable, void, or superfluous.”).

Evaluating past performance is a tatep process, with the agency first evaluating
an offeror’s contracts and then the offerdfonsidering sections M.3.3ahdM.3.3.2
togethey the court readthese sections as conducting two different evaluations: in section
M.3.3.1, the agency evaluates each contract and assigns it a relevancy rating (Very
Relevant, Relevant, Somewhat Relevant, or Not Relevant), and in section M.3.3.2, the
agency evaluates each offeror and assigns it a performance confidence rating from Table
4, in section M.3.3, (Substantial Confidence, Satisfactory Confidence, Limited
Confidence, or No Confidence). See AR Tab 74.5, at 53234-35.

Defendant’s interpretation of section M.3.3.1 is correct, the agency was required
to review and evaluate “all performance data obtained,” as it assigned each contract a
relevancy rating._ldat 53234. But section M.3.3.1 did not direct the agency to consider
all contracts when it assigned the offeror a past performance confidence rating. Under
defendant’s interpretationthe clauséthat meet the recency and relevancy criteria in
Section L.3.3” in section M.3.3.2vould be useless. Considering the plain text of section
M.3.3.2, for a contract to “meet” the relevancy criteria means there is a standard, in
particular the section L.3.3 recency and relevancy criteria, against which the agency
evaluates contracts to determine if it will consider that contract in the section M.3.3.2
evaluation of the offeror. Those contracts that fail to meet the Section L.3.3 criteria are
thus excluded from the section M.3.3.2 evaluation.

The court finds that Sectidvl.3.3 of the solicitation did not permit the agency to

consider contracts it rated Not Relevant in its determination of an offeror’s past
performance confidence rating.
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The ourt finds that the agency erred in its consideration of three Not Relevant
contracts for Flyer in its determination of GDOTS past performance confidencefating.

Given the court’s findings, it is unnecessary to reach plaintiff’s arguments that the
ageng doubleeounted the positive past performance of GDOTS’s subcontractors, or that
the agency overstated the strength of GDOTS’S subcontractors’ past performance. See
P1.’s Mot. 29-36.

IV.  THE AGENCY’S EVALUATION OF AMG’S AREA 1 CAPABILITY

AMG alsochallenged one or more of the agency’s ratings for its Area I Capability
Factor 1 (Production), Factor 2 (Technical) and Factor 3 (Management) evaluations.
The court addresses these challenges first before turnéogsider plaintiff’s challenge
to the agency’s evaluation of its Past Performance, and then its challenge to the agency’s
Best Value Tradeoff Analysis.

The undersigned considers plaintiff’s arguments in the order in which they were
presented.

A. The Agency’s Evaluation of Capability, Factor 3 (Management) Was
Rational

Plaintiff asserts that the agency’s evaluation of its proposal on Capability Factor 3
(Management) was arbitrary, capricious, contrary to law and reflected disparate treatment
of theofferors. _Se®l1.’s Mot. 41, 63-64. Plaintiffs complaint is three-fold:ifst, when
the agency “rolled up” the underlying subfactor ratings into the Factor 3 rating applied
a different rule folGDOTSthan for the other offerors. Sik at39-40. Secondyvhen
awardingfactor ratingsthe agencyvas not consistent in its treatment of offerors as to the
number of strengths needed to receive an Outstanding factor ratingl. &ek-41.

And third, the agency improperly downgrad&¥1G’s rating on Factor 3 from an
Outstandingating to a Good rating, although there had been no change in the underlying
subfactor ratings. See idt 6364. Plaintiff asserts that prior to this downward

adjustment in rating, the agency misled AMG during discussions, by not giving AMG
either notice of the impending downgrade or an opportunity to respondid Seell, 64.

Defendant replies that the agency did not treat offerors differently in the manner in
which it rolledup subfactor ratings into factor ratings, or in the way in which it
corsideredthe number of strengths in determining whether to award an Outstanding
rating. SeeDef.’s Mot. 14-18. While defendant acknowledges downgrading plaintiff’s

o Defendantorrectlynotes that the agency also considered one Not Relevant

contract for AMG. See Rf.’s Resp. Ct. Ques. 12 (citing AR Tab 59, at 52384).
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Factor 3 rating, it asserts that it did so to correct an error in its initial evaludtiay) ra
defendant maintains that there were no misleading discussions. SEMR6

Thecourtconsiders plaintiff’s arguments in turn.

1. The Agency Employed a Consistent Approach to Rolling Up
Subfactor and Factor Ratings

Plaintiff asserts that the agency had an internal rule governing the manner in
which it would roll up subfactor ratings into factor ratings, and tHailéd to apply this
rule uniformly. SeePl.’s Mot. 39-40. The rule, according to plaintiff, was that if an
offeror received an Acceptable rating on any subfactor, the subfactor ratings could not be
rolled up to an Outstanding factor ratin§eed. at 39.

According to plaintiff, @idence of this rule may be found in a statement included
in the Contrating Officer’s*? Statement of Facts, that defendant provided to the GAO
during plaintiff’s GAO protest. _Se@. (quoting AR Tab 117 (Tab 2), at 55596).

Defendant responds that no such rule exists, andhtetntracting officer
expressly stated asuch when she said that the “[g]overnment’s evaluation is a
subjective assessment of the merit of the offeror’s proposal.” Def.’s Mot. 14-15 (quoting
AR Tab 117(Tab 2), at 55595-96). As the contracting officer explained:

[i]t is not surprising that nolaere does it state, “. . . an Outstanding rating

on a factor is impermissible if an Acceptable rating is given on a subfactor
...” The Government’s evaluation is a subjective assessment of the merit

of the offeror’s proposal. . . . In any event, however the Protestor was not
prejudiced by the roll-up error as even if the rating for Factor 3 was raised
to Outstanding [which would obviously require AMG to provide
extraordinary commitment on behalf of the Subfactor 3 small busirkss],
overall rating for the Capability Area would still remain at Good (1 Good, 1
Acceptable, and 1 Outstanding Factor ratings . . . can only roll up to an
overall Good rating.)

AR Tab 117(Tab 2), at 55595-96 (emphasis added).

12 Thecontracting officer has a broad set of responsibilities with regard to the

solicitation, including working with the SSEB Chair to ensure the evaluation is conducted
in accordance with the ewvaltion criteria specified in the solicitation. See AR Tab 4, at
150 1 2.2.2 (3).
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Review of the contracting officer’s statement shows that she was not discussing a
general rule. Rather, she was responding to a protest by-Ai& the agency
“arbitrarily downgraded AMG’s rating from Outstanding to Good,”—AR Tab 117 (Tab
2), at 55594-andin the context of that response, offered her opinion on why AMG
could not have sufferaarejudice. Even if AMG managed to get an Outstanding rating
on Factor 3, when Factors 1, 2 and 3 were rolled up to the overall Capability rating, the
Capability rating would still have been Good, not Outstanding. Although not expressed
in the excerpted statement from the contracting officer, she would have been familiar
with and informed by the solicitain weights, as provided in the solicitation. (In the
Capability Area, Factor 1 (Production) and Factor 2 (Technical) are of equal importance,
and both are significantly more important than Factor 3 (Managentea¢) AR Tab
74.5, at 53222 § M.2.2.1.)

Onthis administrative record, the court finds that the agency neittagated nor
employed a rule precluding an Outstanding factor rating if the factor included any
subfactor Acceptable ratings. Nonethelesscthetconsiders plaintiff’s complaint that
the agency treated the offerors unequally.

a. GDOTS Overall Capability Rating

Plaintiff compares the manner in which the agency rolled up its subfactor ratings
into its Factor 3 rating with twooll ups of GDOTS's ratings, first its overall Capability
rating, and then its Factor 1 rating. $#és Mot. 39-40. The court addresses the former
in this section and the latter section immediately following.

The table below provides a comparison of evaluation ratings and weights of
AMG?’s Factor 3 with GDOTS’s Capability rating.

Comparison of AMG’s Factor 3 and GDOTS’s Capability Ratings
AMG GDOTS
Rating Relative Rating Relative
Weight Weight
Factor 3 Good Area | Outstanding
(Management] (Capability)
Subfactor 1 | Outstanding | Equal Factor 1 Outstanding Equal
importance importance
Subfactor 2 | Outstanding | Equal Factor 2 Outstanding Equal
importance importance
Subfactor 3 | Acceptable | Less Factor 3 Acceptable | Significantly
important less important
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AR Tab 59, at 522331, 52341; AR Tab 74.%t53222 88 M.2.2.1M.2.2.4.

Review of the relative weights shows GDOTS’s overall Capability rating is not
like AMG’s Factor 3 rating. In GDOTS’s case, the one factor on which it receiaed
Acceptable rating wasignificantly less important than thwo factors on which it
receivedOutstanding ratingsin AMG’s case, the one subfactor on which it received an
Acceptable ratingvas less important than the two factors on which it received an
Outstanding rating

Defendanis correct that the weighexplain the outcomes in AMG’s case, “the
‘Acceptable’ rating counted for more in the overall average.” Def.’s Mot. 17 (emphasis
omitted).

When considering a challenge toagncy’s action, the reviewing courts must
determine whether “the contracting agency provided a coherent and reasonable
explanation of its exercise of discretion.” Impresa Construzioni, 238 F.atl1332-33
(quotation omitted).

The record shows that due to the different weights of the underlying subfactors or
factors, AMG’s Acceptable subfactor rating simply had more of an impact on its rolled
up Factor Jating than GDOTS Acceptabkactor 3 rating had on its own rolled up
Capabilityrating. Thecourtfinds defendant’s explanation to be reasonable.

b. GDOTS Factor 1 Rating

The agencyated GDOTS Outstanding on Subfactors 1 and 2, Acceptable on
Subfactor 3, and rolled upesesubfactor ratingsto an overalFactor 1rating of
Outstanding.See AR Tab 59, at 52231. The table below provides a comparison of
AMG’s Factor 3 ratingwith GDOTS’s Factor Iating.

Comparison of AMG’s Factor 3 and GDOTS’s Factor 1 Ratings
AMG GDOTS
Rating Relative Rating Relative
Weight Weight
Factor 3 Good Factor 1 Outstanding
(Management] (Production)
Subfactor 1 | Outstanding | Equal Subfactor 1 | Outstanding First
importance importance
Subfactor 2 | Outstanding | Equal Subfactor 2 | Outstanding Second
importance importance
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Comparison of AMG’s Factor 3 and GDOTS’s Factor 1 Ratings
AMG GDOTS
Rating Relative Rating Relative
Weight Weight
Subfactor 3 | Acceptable | Less Subfactor 3 | Acceptable | Third
important importance

AR Tab 59, at 522331, 52341; AR Tab 74.%t 53222 88 M.2.2, M.2.2.4.

Defendant again points to the different weights as the explanation for the different
result,seeDef.’s Mot. 16-17, and argues that GDOTS’s Subfactor 3 rating was
“‘significantly less important’ than the areas in which GDOT Sreceived its ‘Outstanding’
scores—as a result, the ‘Acceptable’ rating counted for more in the overall average.”
Def.’s Reply 17 (emphasis omitted)Defendant maintains that “the agency did not apply
any rigid mathematical formula in determining the offerors’ ratings.*®> The final roll-up
was a qualitative evaluation that properly accounted for the relative significance of the
different subfactors.” Def.’s Mot. 35 n.8.

In this case, howevetherelative weightto afford“less important” Subfactor 3
and the “third most important” Subfactor 3 is less clear. In addition, defendant does not
address théact that in GDOTS’s case jts Subfactor 2 Outstanding rating was less
important than its Subfactor 1 Outstanding rating, while in AMG’s case, both its
Subfactor 1 and 2 Outstanding ratings were of equal importance.

The agency’s decision to rollup AMG’s subfactor ratings to a Good rating, while
rolling up GDOTS’s subfactor ratings to an Outstanding rating, can stahd ‘fagency
provided a coherent and reasonable explanation of its exercise of discretion.” Impresa
Construzionj 238 F.3cat 1332-33. “If the court finds a reasonable basis for the agency's
action, the court should stay its hand even though it might, as an original proposition,
have reached a different conclusion as to the proper administration and application of the
procurement regulatis.” Honeywell, Inc. v. United States, 870 F.2d 644, 648 (Fed. Cir.
1989) (quotation marks omitted).

13 The lack of clarity regarding the comparative weight of the respective subfactors
prompted each party to offer a method for calculating a numerical value for each rolled
up factor. Each party assigned a value to each subfactor commensurate with the weight
of the subfactor, and then tallied the subfactor values to get a numerical result. See
Def.’s Mot. 35 n.8; Def.-Int.’s Mot. 32 n.8; PL.’s Reply 24; Def.’s Reply 4-5. However,
because the agency did not employ a numerical ranking method in rolling up the
subfactorsseeDef.’s Mot. 35 n.8, the court does not consider the parties’ numerical
demonstratives.
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The court agrees with defendant that the ratings merely reflect a broader
gualitative assessment. Seef.’s Mot. 35 n.8. The law counsels that reviewing courts
give the greatest deference possible to these determinations on technical matters, in
recognition of the special expertise of procurement officgdse E.W. Bliss Co. v.

United States77 F.3d 445, 449 (Fed. Cir. 1998)C.N. Const., Inc. v. United States, 107
Fed. Cl. 503, 510 (2012);el Analytics Int’l, Inc. v. United States, 67 Fed. Cl. 384, 395
(2005).

Here, the court does not find defendant’s explanation of its reliance on the
different subfactor weights to be unreasonable. Nor does the court find that the agency
treated AMG unequally when it rolled up AMG’s subfactor ratings into the Factor 3
(Management) rating.

2. There WasNo Disparate Treatment of AMG’s and GDOTS’s
Relative Strengths

Plaintiff next argues that the agency treated it unequally when it awarded GDOTS
anOutstanding rating for Factor 1, on whiGOTSearned eight strengths, while AMG
received only a Good rating on Factor 3, dedpateing also earned eight strengths. See
P1.’s Mot. 40-41. Plaintiff observethat it received all eight strengths on Subfactors 1
and 2, which were equally weighted as the most important subfactors, while GDOTS
received only five of its strengths on its most important subfa&eePl.’s Reply 23.

Thus, given the greater weight of the subfactors on whetrned its strengthasserts
plaintiff, it merited an Outstanding rating. Sde

Defendant responds that there is no “quantitative number of strengths or
weaknesses which lefg] itself to a certain overall rating.” Def.’s Mot.17 (quoting
Contracting Officer’s Statement of Facts at GAO, AR Tab 117 (Tab 2), at 55595).
Rather, defendant contends that the evaluation team awards a rating based on its
“subjective discretion.” 1d. at 17-18.

As provided in the SSP, SSEB evaluatams responsible for assigning evaluation
ratings after having conducted “a comprehensive review and evaluation of proposals
against the solicitation requirements and the approved evaluation criteria.” AR Tab 4, at
151 9 2.2.6.

The solicitation informs offerors that evaluation of the Capability Area “shall
focus on the strengths, deficiencies, significant weaknesses, and weaknesses of the
Offeror’s proposal. The Government will roll up Subfactor ratings intan overall rating
for the applicable Factor, and roll up Factor ratings into an overall rating foxiba$
AR Tab 74.5, at 53224. The solicitation defines an Outstanding evaluation rating as
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“[p]roposal meets requirements and indicates an exceptional approach and understanding
of the requirements. Strengths far outweigh any weaknesses. Risk of unsuccessful
performance is very low.” 1d. at 53223. The solicitation made no mention of a minimum
number of strengths needtxdreceive an Outstandingting.

A reviewing court is limited in its review of an agency’s award of technical
ratings. “[T]echnical ratings . . . involve discretionary determinations of procurement
officials that a court will not second guess.” E.W. Bliss Co., 77 F.3dt 449. “[W]here
an agency's decisions are highly technical in naturgudicial restraint is appropriate
and proper.” Electro-Methods, Inc. v. United Stateg Cl. Ct. 755, 762 (1985).

Nothing in the administrative record supports plaintiff’s position that an offeror
was entitled to aautomatic Outstanding rating if it received eight strengths. Instead,
both the solicitation and SSP support defendant’s position that evaluators were permitted
to use their judgment and make subjective decisions in evajyabposals. This court
declines to second guess the agency’s technical evaluation.

Plaintiff has failed to show the agency treated it unequally when it rolled up its
subfactor ratings into its Factor 3 (Management) rating.

3. The Agency Did NoConduct Misleading Discussions with AMG

Finally, plaintiff argues thahe agency’s downgrading AMG’s Factor 3rating
from Outstanding to Good, was arbitrary, capricious, and contrary to law because AMG
was purportedly not given adequate notice of themqg@l downgrade before it occurred.
SeePl.’s Mot. 63-64.

Prior toAMG’s submission of its fourth and final proposal, the agency provided
AMG with a review of its third proposal, in which the agency rat&4iG’s Factor 3 as
Outstandingwith both Subfactors &nd2 rated as Outstanding, and Subfactoatddas
Acceptable.SeeAR 87.1, at 53694. In its review of plaintiff’s final proposal, the agency
made no change to the ratings of the underlying subfactors, but nonetheless tbhevered
Factor 3 rating to Good. S@&’s Mot. 64; AR Tab 59, at 52341. Plaintiff complains
that the agencleld misleading discussions becaus&NfG had knowrthatthe agency
planned to lower its rating to Good, AM@ould have raised its rating back to
Outstanding bymproving its submission with regard to Subfactor 3 (Small Business
Contracting Plan).” Pl.’s Mot. 64.

As an initial matter, the court notes that it has already fdladhe rating for

Factor 3 was rational. Thus the court turns to consider glsntrgument that the
agency conducted misleading discussion.
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The FAR dictates that after receipt of proposals, an agency must conduct
exchanges with offerots the following extents:

[a]t a minimum, the contracting officer must . . . discuss with, each offeror
still being considered for award, deficiencies, significant weaknesses, and
adverse past performance information to which the offeror has not yet had
an opportunity to respond. The contracting officer also is encouraged to
discuss other aspects of the offeror's proposal that could, in the opinion of
the contracting officer, be altered or explained to enhance materially the
proposal's potential for awardHowever, the contracting ofc is not
required to discuss every area where the proposal could be improled.
scope and extent of discussions are a matter of contracting officer

jludgment.

FAR 15.306(d)(3Yemphasis added). Therefore, the contracting officer enjoys some
measure of discretion in what is shared and discussed.

Plaintiff also points tdAnalytical & Research Technology, Inc. v. United States
for the proposition that “[d]iscussions that mislead an offeror into ‘responding in a
manner that does not address the agency’s concerns or that misinform[] the offeror
concerning its proposal weaknesses or deficiencies” are improper. SeePl.’s Mot. 64;
P1.’s Reply 20 (citing Analytical & Research Tech., Inc. v. United States, 39 Fed. CI. 34,
48 (1997)).

However, defendant is corretiat the agency had no concerns about either
weaknesses or deficiencies that it did not addmetssAMG. SeeDef.’s Reply 24.
Defendant’s position is supported by a review of the SSEB Evaluation Report. There
wereno weaknesses or deficiencies on any subfactor in Factor 3, and, thus, nothing the
agency could have failed to discloseee8R Tab 59, at 52342-43.

Moreover, he agency provided plaintiff with an evaluation notice after review of
its initial proposal, in with it specified those areas of plaintiff’s Subfactor 3 (Small
Business Subcontracting Plan) proposal that could be improvedde&&eReply 24
(citing AR Tab 67.2, at 52633). Plaintiff receivetMarginal rating on Subfactor 3 in its
initial proposalseeAR Tab 67.1, at 52622, which it raised to an Acceptable rating in its
final proposalseeAR Tab 59, at 52341. Plaintiff thus had the information it needed to
improve its proposal on Subfactor &Wbefore the submission of its final proposal, ibut
managed to effect only modest improvement.

In any event, plaintiff fails to establish that it was prejudiced by the purported
misleading discussions, as it is far too speculative to assume it would have been able to
achieve a higher rating.
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Analytical & Research Technology counsgist “[d]iscussions, when they are
conducted, must be meaningful and mustprejudicially mislead offeror$ Analytical
& Research Tech39 Fed. Cl. at 48 (emphasis added). To establish prejudice, the
plaintiff must demonstrate that it had “a substantial chance” it would have received the
contract award but for that error.” Galen Med. Assocs., Inc. v. United State89 F.3d
1324, 1331 (Ed.Cir. 2004) (quotation marks omitted).

Plaintiff asserts it was prejudiced, because any change in its Subfactor 3 rating
would have had some impact during the best value analysis, regardless of whether a
higher rating on Subfactor 3 would have ledtoigher rating on Capability overaltee
PL.’s Mot. 64. Plaintiff posits that it would have been able to raise its Subfactor 3 rating,
which would have led to its receiving an Outstanding rating on Factor 3 (Management),
which plaintiff speculates migthave led the SSA to find, during his best value analysis,
that GDOTS’s proposal was not worth the price premium. See Id.

Plaintiff asks too much of Subfactor 3. AMG’s view that it was prejudiced by
misleading discussions is much too speculative and thus cannot support a finding that it
would have had a substantial chance to receive the contract, but for the improper
discussions.

The court is not persuaded, on this record, that the agency conducted prejudicially
misleading discussions with plaintiff.

4. Conclusion

Plaintiff has failed to show that the agency’s evaluation of its proposal on
Capability Factor 3 (Management) was arbitrary, capricious, contrary to law, or that the
agency provided disparate treatmienthe evaluation of Factor 3.

B. The Agency’s Evaluation of C4ISR IntegrationCapability, Factor 1
(Production), Subfactor 1 (Production Approach) Was Rational

Plaintiff next complains that the agency had no basis for assigning a weakness,
known as Weakness-25 (W-25), teproposal folC4ISR* installation and integration.
SeePl.’s Mot. 41-42. Plaintiff makes four arguments as to how the agency’s assignment
of W-25 resulted from unequal treatment, and was also unreasonable, arbitrary and

14 “C4ISR stands for Command, Control Computers, Communications,

Intelligence, Surveillance and Reconnaissance. The C4ISR kit is a combination of
equipment, amplifiers, cabling, antennas, hardware and mounts that allow for the
operation of a variety of different systems on the vehicigf.’s Mot. 18 n.4.
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capricious. Seeid. at 41. Plaintiff argues that the agency: (1) assignedeakness for

its low estimate of the hours for installation, but assigned GDOTS a strength for an even
lower number of hours; (2) evaluated AMG on factors outside the stated solicitation
criteria; (3) assigned the weaknesseasonably given that the agency would bear no
financialresponsibility if AMG’s labor costs proved higher than it estimated; and (4)

conducted misleading discussions regarding its true concern about plaintiff’s proposal.

Seeid. at41-50.

Defendant denies any unequal treatment. Defendant asserts that the agency
awarded GDOTS a strength for its overall C4ISR integration ghanthe agency
evaluated the offerors’ proposals in accordance with the solicitation criteria, that the
agency’s valid concerrwas thaplaintiff did not fully understand the task G#ISR
integration and finally,that the agency repeatedly descritiael weaknesm plaintiff’s
proposal._SeBef.’s Mot. 18-23.

Defendant provided context for the importance of the C4ISR kit to the agency:

the C4ISR kit was one of the most importaiasind expensive- systems for

the GMV. Its cost accounted for approximately a third of the cost of each
full-rate production vehicle. _See AR Tab 47at,49921. Given the
importance othis system to the vehicle as a whole, it was important for the
agency to ensure that the system worked properly. For this reason . .. the
agency considered the entire integration effort in its evaluation, not just the
work to install the C4ISR Kkit.

Def.’s Reply 7.
Thecourt ®nsiders plaintiff’s arguments in turn.

1. The AgencyDid Not Treat Offerors Differently in Its Evaluation of
C4ISR Installation and Integration

The parties differ in their view of the basis on which the agency awarded GDOTS
astrength for its C4ISR proposal. Plaintiff posits that the agency awarded GDOTS a
strength for the number of hours it proposedddtSRinstallation, se®l.’s Mot. 42;
defendant counters that a strength was awarded to GDOTS on the basitSRs
integration planseeDef.’s Mot. 19.

While plaintiff acknowledges that portions of the evaluation notices for both
GDOTS and AMG addressed C4ISR integration, plaintfitendshat “AMG and
GDOTS received unequal treatment regardnsgallationtime.” P1.’s Reply 27.
Plaintiff proposed [XXX] hours for C4ISR installation, and received a weakness for its
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proposal, with the agency criticizing AMG for hours that were “much lower than
expected’ PIL.’s Mot. 42 (citing AR Tab 59, at 52350). GDOTS meanwhile proposed
XXX XX XXX XKX XXX XXX XXX XXXXXXXXXXX, but received a strength for

its proposal See id. (citing AR Tab 59, at 52234).

Defendantesponds that according to the solicitation requirements, “the agency
rated offerors on their approach te thntireintegration proces$not the installation
efforts alone._SeBef.’s Mot. 19. The integration process, explains defendang
“much broader project” than the mere installation of the kit into the vehicle, and the
agency required offerors to “both account for the events leading up to the kit’s
installation. . . as well as events following that installation (such as testing of the kit to
ensure that it worked).” Id. (citing AR Tab 74.5, at 53202).

Review of the agency’s evaluation of GDOTS shows it awarded GDOTS a
strength forts understanding of the C4ISR integration requirements, not for the number
of hours it proposed for C4ISR installation. 3deTab 59, at 52234. In the agency’s
initial evaluation of GDOTS, it assigned GDOTS a weakrfer C4ISR integration, as it
found the XXXXXXXXXXXXXXXXXXXXXXXXXX, and the proposal failed to
provide sufficient information to demonstrate how XXXXXXXXXXXX XXX XXX XXX
) 9,9.9.9,9.90.9,.9,:9.90.9.9,9,.9.9.9,.9,:0.9.9.9,9,.9.9.9.9,.9.9.9.9,0.9.9.9.9,0.9.9.9,0.9.9.9,9,0.9.9.0.¢
) 9,0.9.9,.90.9,.9.9,0.9,9.9,0.9,0.9,.0.9.0.9.9.9.9,0.9, ¢ Id. at52236. In closing, the agency told
GDOTS, “[t]he proposal fails to demonstrate a clear methodology of the C4ISR
integration process which contributes a risk to C4ISR performance, integration, and
delivery.” 1d.

GDOTS significantly improved its second proposal. The agency found the earlier
weakness had been resolved and awa@@@TS a strength, as detailed below:

GDOTS’ [second proposal] demonstrated an outstanding approach to
addressing W4 (C4ISR A-kit installation time), by detailing the levdl o
effort, down to the minute, that is occurring during the XXXXX that have
been allocated for C4ISR A-kit installation . . . . The new detalil
significantly reduces the expected risk associated with C4ISR A-kit
installation. Additionally, GDOTS”’ [second proposal] provides new detail
regarding the C4ISR it subsystem assembly that is occurring at GDC4S
... This information explains that a XXXXXXXXXXXXXXXXXXXXX

) 9,9.:9.9,9.9.9.9,9,.0.9.9,9,.9.9.9.9.9.90.9.9.9,9.9.9.9,:0.9.9.9.9,0.9.9,0.0.9.0.9,0.0.
XXXXXXXXXXXXXXX. The XXXXX is the time that GDLS requires

to install the C4ISR A-kit. _GDOTS has an exceptional understanding of
the C4ISR integration requirements

Id. at 52234 (emphasis added).
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Plantiff, by contrast, did not manage to improve its proposal, and received either a
significant weakness (for the second proposafjweakness (for the first, third and
fourth proposals) for C4ISR kit integration. See id. at 52345, 52348-50. In its fourth and
final proposal, plaintifivasunablestill to resolve its weakness.

However, AMG has now provideadditional detail regarding the C4ISR
integration effort; the Government still believes the total proposed labor
hours are insufficient. Although [XXX] hours of elapsed time may be
sufficient from a TPCP standpoint for the production line, other factors
must be considered when evaluating this schedule such as man hours (i.e.,
number of bodies employed on the effort) and methodology (e.g., use of
pre-fabrcation methods, complexity of C4ISR integration effort,
production methods, etc.). Based on Government estimates and similar
FOSOV C4ISR integration efforts, [XXX] direct man hours and [XXX]
indirect man hours proposed per vehicle is much lower tharcege

Id. at 52350 (emphasis added).

On review of the record, the court finds that the agency did not award GDOTS a
strength for the number of hours it proposedddiSRinstallation.

Plaintiff also points to the last sentence of itsatialuation notice-[b]Jased on
Government estimates and similar FOSOV C4ISR integration effoatsd claims that
the agency failed to hold GDOTS to this standard, as its evaluations included no such
reference._SeRl.’s Mot. 44 (citing AR Tab 59, at 52350).

Defendant points out that it was unnecessary to include such a statement in the
evaluation of GDOTS’s second proposal (its final evaluation@ISR integratioh
because the agency no longer hadmern about the number of GDOTS’s proposed
labor haurs. _Sedef.’s Reply 9 (citing AR Tab 59, at 52234). Defendant disputes the
charge of unequal treatment, and defends that evaluatyrsise their own experience
with similar types of efforts when analyzing proposals. I3&€s Mot. 21.

The court inds the agency did not hold AMG to a different standard than GDOTS
in its evaluation of its proposal for C4ISR integration.

2. The Agency Useétvaluation Criteria Stated in the Solatibn

Plaintiff next asserts that the agency based W-25 on factors outsiuesefstated
in thesolicitation. Thesolicitationauthorized agency review ahofferor’s Time Phased
Critical Path (TPCP) to ensure that the offeror could meet the production schedule. See

36



Pl.’s Mot. 45-46. The evaluators explained their concerns about plaintiff’s time estimates
as follows:

Although [XXX] hours of elapsed time may be sufficient from a TPCP
standpoint for the production line, other factors must be considered when
evaluating this schedule such as man hours (i.e., number of bodies
employed on the effort) and methodology (e.g., use of pre-fabrication
methods, complexity of C4ISR integration effort, production methods,
etc.).

AR Tab 59, at 52350 (emphasis added).

Plaintiff attempts to draw a distinction between the solicitation’s requirement of
C4ISR integration and the agency’s interest in “methodology.” Pl.’s Mot. at47 (citing
AR Tab 59, at 52350). Defining the teftimtegration” to mean “how to make something
a part of a larger thingplaintiff argueghat tis definition does not contemplate
methodology, and thus such consideration is beyl@dcope of thesolicitation criteria.
Id.

Plaintiff points to nothing in the solicitation that supports its narrow interpretation
of C4ISR integration. And its proposed interpretation is at odds with the agency’s
evaluation of plaintiff’s initial proposal, in which the agency found “[t]he proposal fails
to demonstrate a clear methodology of the C4ISR integration process which contributes a
risk to C41SR performance, integration, and deliver&R Tab 59, at 52348 (emphasis
added) In its evaluation oplaintiff’s second proposathe agency again found fault with
plaintiff’s methodology: “The proposal is incomplete and fails to demonstratea
methodology and excludes important details of the C4ISR integration process which
represents a high risk to C4I$Rrformance, integration, and delivénid. at 52345
(emphasis added).

Plaintiff’s effort to interpret a word in its final evaluation in such a way to suggest
the agency evaluated more than what was set forth in the solicitation evaluation criteria is
unavailing. The court findat the agency’s evaluation of AMG was based on
evaluation criteria stated in the solicitation.

3. The Agency’s Evaluation Did Not Consider Financial Risk of
AMG’s Low Labor Estimates

Plaintiff argues thathe agency unreasonably assessed AMG a weakness for
AMG’s labor estimate. Plaintiff observes that even if AMG’s labor estimate for the
C4ISR integratiorwas low, the agency would have had no responsibility for any
additional labor costsSeePl.’s Mot. 48. Plaintiff explained that “this work falls under
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the fixedprice portion of the work,” thus the burden for any cost overruns would fall on
plaintiff, not the agencyld.

Defendant responds thét agency’s evaluationsventbeyond assessing financial
risk to the agency. Defendant explaingak the “risk that the agency was evaluating in
the technical evaluation was the risk that AMG could not deligercaessful technical
solution” Def.’s Mot. 23. The risk the agency identified was ANKapparent failure
“to understand the complexity of the work required to integrate the C4ISR kit.” Id.

The agency’s evaluation of plaintiff’s sequential proposals reflects the agency
concermbout plaintiff’s ability to deliver vehicles on time. In its evaluation of plaintiff’s
second proposal, thegancy said, “[t]he proposal fails to demonstrate a clear
methodology of the C4ISR integration process which contributes a risk to C4ISR
performance, integration, and delivérAR Tab 59, at 52348 (emphasis added).

The court finds plaintiff’s argument to be unpersuasive.
4. The Agency Did Not Conduct Misleading Discussions with AMG

Plaintiff asserts that the agency failed to conduct meaningful discussions, as
required by FAR 15.306SeePl.’s Mot. 48-50. Plaintiff claims that the agency failed to
inform AMG of the agency’s concerns beyond the number of installation hours. Plaintiff
complained that the agency’s reference to “other factors™ in its final evaluation
represented a new concerfeeid. at 49.

Defendant responds that the agency repeatedly informed plaintiff of its concerns.
SeeDef.’s Mot. 21-22.

The FAR dictates that after receipt of proposals, an agency must conduct
exchanges with offerors, and

[a]t a minimum, the contracting officer must . . . discuss with, each offeror
still being considered for award, deficiencies, significant weaknesses, and
adverse past performancdgormation to which the offeror has not yet had
an opportunity to respond. The contracting officer also is encouraged to
discuss other aspects of theeawfirs proposal that could, in the opinion of
the contracting officer, be altered or explained to enhance materially the
proposal's potential for award. However, the contracting officer is not
required to discuss every area where the proposal could beviegprThe
scope and extent of discussions are a matter of contracting officer

jludgment.
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FAR 15.306(d)(3)Yemphasis added).

The agency identified a significant weakness in AMG’s second proposal. SeeAR
Tab 59, at 52345. That was the only proposal floictvthe agency was obligated to
provide plaintiff with discussion. The second evaluation notice to AMG was lengthy,
detailed and pointed. In relevant part, the agency said:

[the Government views this as highly risky considering this lack of detail.
The proposal is incomplete and fails to demonstrate a clear methodology
and excludes important details of the C4l8fegration process which
represents a high risk to C4l1§Rrformance, integration, and delivery. . . .
The Government requests additional detail regarding the C4ISR A-kit
integration and testing efforts for LRIP and FRP vehicles. This effort is
expected to include it testing (including CFE and GFE, pre- and post-
installation where appropriate), materfabrication/kitting as appropriate,
material installation for all kits, QA of installation, and Final Inspection
Record (FIR) and associated man hours.
Id.
Recent case law interpreting FAR 15.306(d¥(3jgests thahe contracting
officer shouldgive an offeror at least one meaningful opportunity to respond to a
significant weakness. “‘The substance of the requirement is that the protestor should be
given at least one meaningful opportunity to respond to significant weakn&sses.
Sentrillion Corp. v. United State$14 Fed. Cl. 557, 570 (2014) (quoting Orca Nw. Real
Estate Servs. v. United Statés Fed. Cl. 1, 9 (2005). However, an agency has no
obligation

to continually discuss a proposal’s shortcoming until the offeror hits on the
revision that responds to the agency's coneeingial notice is sufficient.

The substance of the requirement is that_the protestor should be given at
least one meaningful opportunity to respond to signifieaaknesses.

Orca Nw. Real Estat&5 Fed. Clat9 (internal citation omitted).

Plaintiff can find nasupport in either FAR 15.306(d)(3) or the interpreting case
law for its complaint.On this record, the court cannot fititht the agency failed to
communicate its concern to AM&outAMG’s proposal for C4ISR integration Nor can
the court find that the agency conducted misleading discussions with AMG regarding its
C4ISR integration.
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5. Conclusion

Plaintiff has failed to show that the agency’s assessment of Weakness-25 for
Capability Factor 1 (Production), Subfactor 1 (Production Approach) resulted from
unequal treatment, or was unreasonable, arbitrary and capricious.

C. The Agency’s Evaluation of Capability, Factor 2 (Technical)

AMG challenged the agency’s evaluation of its Factor 2 evaluation on five
separate point$sross Vehicle Weight Rating, Antilock Braking System, Air
Transportability, Armor Kit Tools, and Human Factor EngineeriggePl.’s Mot. 50-
63.

The court considers each challenge in turn.

1. The Agency’s Evaluation of Gross Vehicle Weight Rating;
Capability, Factor 2 (Technical), Subfactor 1 (Vehicle Performance)
Was Rational

Plaintiff assertshatthe agency’s evaluation was arbitrary, capricious and
provided unequal treatment of offerors, in violation of FAR 15.306(e)(1).PISeéMot.
51-52. Plaintiff specifically complains that the agency engaged in unequal treatment of
offerors when it awarded GDOTS a strength for a performance criteria, Gross Vehicle
Weight Rating (GVWRY, yet awarded AMG no strength despite, as plaintiff claims,
AMG’s superior proposal._Seml. at 51.

Defendantesponds thahe agency correctly evaluated both offerors and that
GDOTSearned a strength based on the superior profigeaisented.SeeDef.’s Mot.
23-26. AMG provided only an adequate proposal, which did not merit a strength. See id.
at 25.

1> According to defendanGross Vehicle Weight Rating (GVWH) “the total
weightthatthe vehicle’s load-bearing structures could carry.” Def.’s Reply 13. Load

bearing structures include, for example, “tires, wheels, axles, suspension frainAR Tab

29.4, at 5497. So, the higher the GVWR the better, as this represented more weight the
vehicle could bear.
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a. ThePosition of the PartieRegarding the Agency’s
Evaluation of the Offerors’ Gross Vehicle Weight Rating

Plaintiff makestwo arguments about the basis for the agency’s award of a strength
to GDOTS for its vehicle’s GVWR. First, plaintiff assumes the agency awarded GDOTS
a strength for simply exceeding the minimum GVWR, and argueé&M&k should have
received a strength as well, because it also exceeded the minimum GVWR by a greater
number of pounds than did GDOTS. $&és Mot. 51.

Second, plaintiff complains that the agency awarded GDOTS a strength because of
the significant diférence between its vehicle’s GVWR and its Gross Vehicle Weight™®
(GVW), seid. at51-52, with the difference being the amount of additional payload the
vehicle could carry. Plaintiff complains that such a determination went beyond the stated
solicitationevaluation criteria.See Id. at 52. Plaintiff asserts the agency should not have
awarded GDOTS a strength on this evaluatiaithout also awarding AMG a strength.
Seeld.

Defendant responds that the agency did not award any offeror a strength merely
for exceeding the minimum GVWR._SBef.’s Mot. 24. Rather, the agency awarded
GDOTS a strength for providing a vehicle with a significant difference between its
GVWR and GVW, which in this case, was [XXX] pounds. #ke

b. TheAgency Did Not Award GDOTS a Strength Merely for
Exceeding the Minimum GVWR

As provided in thesolicitation,“[t]he proposed vehicle Gross Vehicle Weight
Rating (GVWR) shall be evaluated to determinerible of meeting a GVWR of greater
than 13,000 1bs.” AR Tab 74.5, at 53227 § M.3.2.2a.

As explained by the SSEB, a strength “is an aspect of an offeror’s proposal that
has merit or exceeds specified performance or capability requirements in a way that will
be advantageous to the Government during contract performance.” AR Tab 59, at 52129.
As defendant emphasized, GDOTS provided a vehicle that could ¥a¢¥/][pounds of
additional payload, a technical capability that demonstrated to the agency a clear
understanding by the offeror of the need to adapt to different mission requirements. See
Def.’s Mot. 24.

16 Gross Vehicle Weight (GVW) included the vehicle, payload of the vehicle, crew,

and various equipnme. See AR Tab 29.4, at 5497.
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Review of the agency’s evaluation of GDOTS’s final proposal shows
unmistakably—that the agency did not award GDOTS a strength merely for exceeding
the minimum GVWR. As the agency said,

GDOTS’ proposal demonstrates a superior understanding to more than
meeting the threshold GVWR requirement of greater than 13,00@iths.

a proposed GVWR diXXX] Ibs., which is KXX] Ibs. more than the
proposed Gross Vehicle Weight (GVW) of{X] Ibs. and provides a clear
understanding of the need for the additional mission configurations to
accommodate configuration kits in addition to current high priority
configuration at GVW. Additional weight bearing capability exceeds the
weight of any one kitricluding armor that may need to be added to the
vehicle in order to meet specific mission requirements, and allows for
future vehicle weight growth.

AR Tab 59, at 52248mphasis added).

Relying on the fact that each offeror provided a vehicle exceeding the minimum
GVWR, plaintiff argues that the agency treated the offerors unequally when it awarded
GDOTS a strength, but failed to award AMG a strength. Plaintiff’s assertion cannot
stand @ this record.

The court finds that the agency did not award GDOTS a strength for its Gross
Vehicle Weight Rating merely on the basis that it exceeded the minimum GMVWR.
strength was based on the difference between GDOTS’s proposed GVW and GVWR,
which would allow for superior weight bearing capability. The court now considers
whether the basis on which the agency awarded GDOTS a strength was outside of the
stated solicitation evaluation criteria.

C. The Agency’s GVWR Evaluation VAsWithin the Soliciation
Evaluation Criteria

Plaintiff contends that defendant’s explanation for the agency’s award of a
strength to GDOTS, on the basis of the additig¥xIX] pounds the vehicle could carry,
was “moving the goalposts.” SeePl.’s Reply 33. Plaintiff argues that because the
solicitation did not expressly state that the agency would consider how much additional
weight the vehicle could carry, that is, the difference between GVWR and GVW, the
agency was not permitted to evaluate offerrors on this point and thus, should not have
awarded GDOTS a strength for Beeid. at 33-34.

Plaintiff relies on Norsat International for the proposition that an agency may not
award a strength for criteria that are not included in the solicitafeePl.’s Reply 33
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(citing Norsat Int’l [Am.], Inc. v. United States, 111 Fed. Cl. 483,499 (2013)). But,
plaintiff’s reliance oriNorsat Inernational is misplaced. The courtNiorsat
Internationalfound thatthe agency had improperly awarded an offeraragth for “an
item it proposed for the future but was not part of its current proposal.” Norsat Int’l, 111
Fed. Cl.at499. The concern addressed in that case is not present here. In this case,
GDOTS proposg onlywhat it intended to provide in its current proposal.

Defendantdrew the court’s attention to more apposite authority, stating that“a
solicitation need not identify each element to be considered by the agency during the
course of the evaluation wherecBiglement is intrinsic to the stated factors.” Def.’s
Reply 14 (quoting Banknote Corp. of Am. v. United Stabési-ed. CI. 377, 387 (2003),
aff’d, 365 F.3d 1345 (Fed. Cir. 2004)).

The agency defined theshicle Mission for the offerors:

The GMV will be a standardized Special Operations combat vehicle with
the operational flexibility to support the Special Operations Forces core
activities of Direct Action . . ., Special Reconnaissance . . ., Unconventional
Warfare . . ., Counterterrorism . . ., Security Force Assistance ... and
Counterinsurgency . . . Operations. In order to perform these multiple
missions, it is required that all GMV be reconfigurable to meet all mission
requirements.

AR Tab 32, at 5825.

The GVWR was the statedctor for the agency’s evaluation—that is, the agency
needed to know whether the proposed vehicle’s support systems could carry at least
13,000 pounds. The agency seeks to procure a vehicle upon which the military will
depend to perform in a variety afugtions. The more pounds that could be devoted to
additional payload, as opposed to the GVW itself, the better. Quite sitm@lydre the
vehicle can carry, the more it can do, and the more it can do, the better for the agency.

The court finds that determination of the difference between the vehicle’s gross
vehicle weight rating and its gross vehicle weight, that is, the amount of weajlatider
for additional payload, is an intrinsic consideration when evaluating a vehicle’s gross
vehicle weight rating.

d. Conclusion

Plaintiff has failed to show that the agency’s evaluation of its gross vehicle weight
rating was arbitrary or capricious. Plaintfohas failed to show that the agency treated
the offerors unequally, and thus, there is no violation of FAR 15.306(e)(1). In addition,
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plaintiff has failed to showhat the agency’s evaluation of the offerors’ gross vehicle
weight rating vereoutside of the solicitation evaluation criteria.

2. The Agency’s Evaluation of Anti-lock Brake SystenCapability,
Factor 2 (Technical), Subfactor 1 (Vehicle Performanay
Rational

Plaintiff asserts that the agency’s evaluation of its anti-lock brake system (ABS)
was arbitrary and capricious and deviated from the solicitation’s evaluation criteria. Pl.’s
Mot. 52. The agency assessed a weakness because plaintiff’s proposal “failed to describe
how the ‘off-road surfaces’ calibrations [it provided] correlate[d] to the cross country
mission profile” of the vehicle. AR Tab 59, at 52366. Plaintiff asserts that its vehicle
complied with the solicitation criteria, as (1) it included an anti-lock brake system, and
(2) the solicitation evaluation criteria did not require the testing the agency specified in
the weaknessSeePl.’s Mot. 52-54.

Defendant responds that the solicitation required both that the vehicle have an
anti-lock brake system, and that offerors “demonstrate that those configurations would
actually work” Def.’s Mot. 26. It was the absence of data in AMG’s proposal showing
that its proposed anlock brake system “would function over the defined terrain . . . that
led the evaluation team to assign AMG a weakness on itsoaktbrake design.” Def.’s
Reply 17.

Review of the record shows that notwithstandddG’s assertn during this
protest that it was not required to provide testing to demonstratéhamt-lock brakes
performed on terrain according to the vehicle’s mission profile, AMG understood thatthe
agency wanted this data atmlis madeat least, a facial attempt to provide it. Béé&s
Reply 3537. AMG says that in its final proposal it “submitted [an] “AMG Slip Control
Off Road Calibration Report 2013” and informed [the agency] that this test report
“describes ABS performance over cross country terrain. This report also provides
sufficient information to demonstrate braking over the complete [vehicle] Mission
profile.” Id. (citing AR Tab 46.2, at 43475, 43503, 43631, 44243 Further review of
AMG’s final proposal shows that in describing its off-road calibration efforts, AMG took
the position that[t]he mission profile of vehicles receiving this ABS includes more
demanding offroad surfaces that require unique solutions to ensure satisfactory
performance.” AR Tab 46.2, at 44273. It is apparent that in its final proposal, AMG
clearlywas focused on providing data consistent with the vehicle’s mission profile.

Defendanexplainsthat the problemvith AMG’s proposal was that “nowhere
[did] AMG define the specific mix of surfaces that comprisi@d[‘cross country
terrain’ nor [did] AMG provide other data to correlate that terrain to the actual mix of
environments defined in the [vehicle] mission profile.” Def.’s Reply 17. Defendant
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reviews the cited pages of AMG’s final proposal and statesthatnone‘“provides a
technical description about the surfaces that AMG used,” nor did AMG “describe the
terrain mixes.” Id. (citing AR Tab 46.2, at 43475, 43503, 43631, 44273-74).

Review of the cited pages in AMG’s final proposal shows that defendant is
coarect Beyond the conclusory labeloff-road and cross country terrakAMG
provided no indication of the type of terrain over which it conducted tests on its anti-lock
braking system.

Nevertheless, the claim plaintiff ikas now is that under the solicitation criteria, it
wasnot requiredo provide test results for cross country terrain. If plaintiff’s claim is
correct, the fact that it triedbut failed, to provide this information would be immaterial.
Accordingly, thecourtconsiders whether the solicitation evaluation criteria required an
offeror to demonstrate the ability of its anti-lock braking system to perform over cross
country terrain.

a. The Solicitation’s Evaluation Criteria Required that Offerors
Demonstrate ABS Requirements

AMG argues that no “provision in the RFP require[s] offerors to submit data
regarding how their proposed antilock brake systems (“ABS”) performed over terrain
specifically matching thévehicle’s] ‘mission profile.”” PIL.’s Reply 34. Rather, plaintiff
argues, it had only to comply with the requirements of PSpec 3.4.23, wagchilent
regardingtesting on cross country terrain. 38és Mot. 52.

Defendant points out that the solicitation includes additional provisions with
which an offeror must complyWhen such provisions are taken together with PSpec
3.4.23, the solitationrequires an offeror to submit data demonstrating how its proposed
systems functioned over the defined terrain. Sef@{Mot. 26-27; Def.’s Reply 16-17.

PSpec 3.4.23 provides that “[t]he vehicle shall have service brakes, parking
brakes, emergency brakes, and sk brakes.” AR Tab 29.3, at 4250. The
requirements for PSpec 3 (of which subsection PSpec 3¢4a23art)includedthat “[t]he
systems, in any configuration, shall be capable of operating on primary and secondary
roads, offroad, on trails, and shall meet all mobility parameters of this specification and
all prescribed environments.” Id. at 4242.

Defendant asserts that the solicitation informed offerors that in evaluating the
vehicle performance subfactor, the agency would require offerors to demonstrate that
their vehicle configurations worked&GeeDef.’s Mot. 26 (citing AR Tab 74.5, at 53221,
5323).
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The proposal will be evaluated to determine the extent to which the “Top 5

Key Performance Requirements” meet or exceed threshold and objective
requirements. The proposal will be evaluated to determine the extent to
which it demonstrates the Offete technical ability and approach to any
noncompliant “Top 5 Key Performance Requirements,” and has a suitable
solution supported by explicit details and analysis with minimal risk and
impact on program performance, cost, and schedule elements.

AR Tab 4.5, at 53231. Braking was included in the Top 5 Key Performance
Requirements, See idt 532288 M.3.2.2b.

And finally, in Annex E to the Performance Specification, the solicitation
provided guidance on mission terrain profile. See AR Tab 29.4, at 5426-30. The mission
profile provided detailed descriptions of the terrain over which the vehicle was expected
to travel, including primary roads, secondary roads, trails and-consgry surfaces,
notably, the same surfaces listed in PSpec 3._ Sae5d29 § 1.2.2. The agency
estimated that 70% of travel would be on unimproved surfaces (30% over trails and 40%
over cross-country), and 30% over improved surfaces (primary and secondary roads).
See id.

Crosscountry terrain, the type of terrain over which it was estimated the vehicle
most often would travel, was defined as not being subject to repeated traffic, and possibly
consisting of “tank trails with crushed rock or having large exposed obstacles (rocks,
boulders, etc.), but there are no roads, routes, well-worn trails, or man-made
improvements.Id. This includes, but is not limited to, flat desert, marshes, vegetated
plains, jungle, dense forest, mountains, and urban rubble.” Id.

A court“mustconsider the solicitation as a whole, interpreting it in a manner that
harmonizes and gives reasonable meaning to all of its provisions.” Banknote 365 F.3d at
1353;_see also NVT Techs., 370 F8d 159 (“An interpretation that gives meaning to
all parts of the contract is to be preferred over onelélaaes a portion of the contract
useless, inexplicable, void, or superfluous.”). And reviewing courts give the greatest
deference possible to determinations on technical matters, in recognition of the special
expertise of procurement officialSee E.WBIliss Co, 77 F.3dat449 J.C.N. Constr.

107 Fed. Clat509-510; Bta Analytics Int’l, 67 Fed. Clat 395.

Despite plaintiff’s attempt to portray PSpec 3.4.23 as something akin to an
isolated, selstanding requirement, the solicitation simply carimetead irsuchmanner.
The requirements for PSpec 3 clearly apply to PSpec33.4dri2l thus, provide that the
antilock braking system musSbe capable of operating on primary and secondary roads,
off-road,[and] on trails.” AR Tab 29.3, at 4242. Annex E to the Performance
Specification provides a specific description of these types of terrain. As might be
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expected, the solicitation provides that offenmnsst demonstrate compliance with
requirements. See AR Tab 74.5, at 53231.

Consideration of the solicitation as a whole compels the tofird thatthe
agency’s requirement that AMG demonstrate the ability of its anti-lock braking system to
perform over cross country terrain was not outsidd@ftated solicitation criteria.

b. The Agency’s Evaluation Notices Regarding Mission Profile
Testing

AMG also complains that the agency’s evaluation represented “goalpost-moving,”
with the agency telling AMG, only after it submitted its fourth and final proposal, that it
“wanted something different—proof of testing over the specific GMV 1.1 mission
profile.” Pl.’s Reply 37. AMG suggests that this noticavas the first ihad heard of the
mission profile standardBut review of the evaluation notices the agency issued AMG
yields evidence to the contrary.

The agency assessed AMG with eithsignificant weakness or weakness for its
antilocking brake system on each of its four proposals. AMG received a significant
weakness on its initial proposake AR Tab 59, at 52361-62, which was mitigated to a
weakness after its second proposakid. at 52365. This weakness, W-18, remained
unresolved throughout the process of evaluatiM(G’s third and fourth proposals. See
id. at 52366.

In its evaluation of the second proposaparticubr, the agency notetiat “AMG
provided insufficient details of the ABS functionality in order to determine impact to
vehicle offroad performance which accounts for a majority of the GMV 1.1 Mission
Profile.” Id. at 52365. The agency expressly questioned AMG afpeiitat additional
specific details does AMG have on the integration and functionality of the proposed ABS
onto GMV 1.1 over the vehicle[’]s mission profile with special emphasis any testing
and/or modeling and simulation to validate this solution and any associated cost and
schedule impacts?” Id. at 52366.

In its third proposal, AMG provided test results including the performance of the
ABS over several types of terrain not indda in the mission profile, while failing to
provide test results for performance over cross country terrain, which the agency said
“makes up a considerable percentage of the GMV 1.1 mission profile.” Id. The agency
foundthatWeakness-18 remained, as A\ad “failed to provide sufficient information
to demonstrate an adequate approach to braking over the complete GMV 1.1 Mission
Profile.” Id.
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The evaluation notices show that the agency repeatedly told AMG that it needed to
demonstrate performance on the mission profile terrain, well before the final proposal.

C. Conclusion

Plaintiff has failed to show that the agency’s evaluation of its anti-lock brake
system (ABS) was unreasonable, arbitrary or capricious, or deviated from the
solicitation’s evaluation criteria.

3. The Agency’s Evaluation of Air Transportability Requirement;
Capability, Factor 2 (Technical), Subfactor 1 (Vehicle Performance)
Was in Error

Plaintiff asserts the agenagtedarbitrarily andcapriciou$y and deviated from the
solicitation’s evaluation scheme, when it assessed AMG a weakness for failing to meet a
configuration requirement for Internal Air Transportability (IAT) in a cargo helicopter.
SeePl.’s Mot. 56. In its final evaluation, the agency said AMG failed to meet the
requirement that wheel weighitnot exceed 2500 pounds. See AR Tab 59, at 52369-70.
AMG contends that this requirement is inconsistent with the solicitation evaluation
criteria, and that in any event, its proposal met the requirensa®P1.’s Mot. 56.

Defendant responds thiie wheel weight requirement was included in the
solicitation,as supplemented by a clarification letter. Be&’s Mot. 28-29. Defendant
alsochallenges plaintiff’s claim that AMG’s vehicle actually met the requirement. See
Def.’s Mot. 29.

The dispute between the parties concerning the weakness assessed against AMG
on this subfactor centers on the impact the clarification letter the agency issued in
February 2013 had on tlhgency’s Internal Air Transportability requirements.

a. Solicitation Evaluation Criteria

The solicitation provided that the agency would evaluate each offeror under the
Vehicle Performance Subfactor on what the agency termetlte5 Key Performance
Requirements(KPRs). AR Tab 74.5, at 53227 § M.3.2.2. The agency told offerors that
it would evaluate offerors under this subfactomoty the KPRs._Se&R Tab 30, at
5600 (Q1). Plaintiff contends that offerors were permitted to tradeoff such compliance

1 Wheel weight is the weight of the vehicle, including equipment and personnel,

divided by the number of wheels. See Def. Mot. 28.
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with alternate performance specifications that were not KPRs to “meet other objectives
without penalty.” PI.’s Mot. 57.

The KPRs included Transportability. This performance requiremehidedthe
governmen evaluation ofvhether the proposed vele would be internally air
transportable in a helicopter, according to PSpec 3.4.38a.AR Tab 74.5, at 53227
§M.3.2.2a.

PSpec 3.4.39a state$t]he [vehicle] at [Critical Flight Vehicle Weight (CFVW)]
shall be internally air transportable (IAT) fhelicopter] in accordance with MIL STD
13662 AR Tab 29.3, at 4254. MIL-STD-1366was the Department of Defenisgerface
Standard for Transportability Criteria. Sdeat 417071. The solicitation stated that
compliance with this performance standard was mandatoryidSee

In the subsection listing “Internally Transportable” specifications, in addition to
PSpec 3.4.39a, there were two other performance specifications, PSpec 3.4B%-c.
4254. PSpec 3.4.39b required that the vehicle be internally transportadEOfbr
nautical mile radiugd., and is not at issue here. PSpec 3.4.39c required that the vehicle
“wheel weight shall not exceed 2,500 lbs at CFVW.” Id.

The agency sent offerors, including AMG, a post-discussion letter on February 1,
2013. See\R Tab 68.2, at 52650. The agency told offerors, “[t]his letter serves as
notice for general clarification,” for submission of the offerors’ second proposal, required
by February 19, 2013. Id. The agency providederalclarifications, one of which was
for internal transportability:

The Government provides the following clarification on axle loading for
Internal Air Transportable in tHaelicopter]

The requirement for wheeled vehicleaded internally and
positioned on the [helicopter] treadway is to be positioned on the
treadway with a max uniformly distributed load over limited area of
[one] square foot omax load per wheel of 2500 Ibs.

Id. at 52651 (formatting omitted) (emphasis added).

b. The Wheel Weight Requirement is Part of PSpec 3.4.39c, Not
PSpec 3.4.39a

The issugresented by the parties is how to read the February 2013 letter in
conjuction with PSpec 3.4.39a and PSpec 3.4.39e.nlbted that although defendant
asserts the February 2013 letter supplemented the evaluation cs#efef.’s Mot. 28,
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the February 2013 letter expressly states the agency is providing a clarification; the letter
says nothing of supplemented evaluation critese@AR Tab 68.2, at 52651.

To be clear, the issue is not whether the agency may impose a wheel weight
requirement on offerors. It may, and it did. The issue is whether the wheel weight
requirement the agency imposed in its clarification is properly read as part of PSpec
3.4.39a or PSpec 3.4.39c.

This is a matter of solicitation interpretation whishaiquestion of law for the
court. See Banknote Corp. of An865 F.3dat 1353;_see also Contract Seni€4 Fed.
Cl. at274. “The principles governing interpretation of Government contracts apply with
equal force to the interpretation of solicitations issued by the Government for such
contracts.” Banknote, 365 F.3d at 1353 n.4A court must “consider the solicitation as a
whole, interpreting it in a manner that harmonizes and gives reasonable meaning to all of
its provisions.” Banknote 365 F.3d at 1353; see also NVT Techs., 370 &t3d 59
(““/An interpretation that gives meaning to all parts of the contract is to be preferred over
one that leaves a portion of the contract useless, inexplicable, void, or superfluous.”).

Plaintiff argues that review of the performance specifications shows that the
agency included the wheel weight requirement in only PSpec 3.4.39¢1. Sédot. 56-
57. Plaintiff argues that “by setting forth the 2,500 Ibs./wheel standard in a stand-alone
PSpec provision (3.4.39.c), and conspicuously omitting that provision from the list of
‘Top 5 Key Performance Requiremehthge agency clearly conveyed that compliance
with the 2500 pounds per wheel standard was not to be evaluated.” Id. at 5758.

Defendant responds that the February 2013 letter provided a supplemental
requirementhat “made clear what its requirements for air transportability would be.”
Def.’s Mot. 29. Defendant offered further explanation in its reply, explaining that MIL-
STD-1366, expressly incorporated into PSpec 3.4.39a, “requires that vehicles have load
of 2,500 pounds per square foot,” which some offerors found inconsistent with an axle-
loading requirememrovidedelsewhere in the solicitation. Def.’s Reply 19. Defendant
does not explain what it meant ly “axle loading” requirement, and the court is unable
to discern whether this is a reference to PSpec 3.418%my event, defendant asserts
the February 2013 letter clarified an ambiguous requirenidnt.

In its argument, defendant focusestloa general point that the February 2013
letter clarified the wheel weight requirement, without addressingpeific point of
why the better reading of the solicitation is that the February 2013 letter supplemented
PSpec 3.4.39a, rather than eliminated an ambiguous provision in PSpec 3.4.39a (as
incorporated through MHSTD-1366) and thus left PSpec 3.4.39c as it Aygbeared.
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The February 2013 letter did clarify the agency’s “air transportability”
requirements, but the letter made no reference to any performance specifilsiatiathd
the letter reference any change, or supplementation, of the T&RS.Rhesolicitation
itself included three separate performance specifications addressing “Internally
Transportable” requirements, PSpecs 3.4.39a-c, yet only the first was a KPR. _Se&R
Tab 29.3, at 4254Tab 74.5, at 53227Defendant’s simple assertion that the February
2013 letter supplementedr transportability requirements is insufficient to show that it
supplemented PSpec 3.4.39a.

Defendant’s interpretation of the solicitation evaluation criteria does not persuade
the court The plain text of the solicitation provides that the wheel weight requirement is
part of PSpec 3.4.39c. Defendant’s explanation that the February 2013 letter clarified the
ambiguous provision in MUSTD-1366—requiring vehicles to ave load of 2,500
pounds per square feefcan be intgireted reasonably as the agency’s elimination of this
requirement, in favor of the wheel weight requirement already set forth in the solicitation
at PSpec 3.4.39c.

Defendant’s interpretation of PSpec 3.4.39a and PSpec 3.4.39¢ would render the
latter peformance specification useless and superfluous. The only requirement in PSpec
3.4.39c is that “wheel weight shall not exceed 2,500 Ibs at CFVW.” If this requirement
was now read into PSpec 3.4.39a, then PSpec 3.4.39c serves no purpose.

C. Conclusion

The court finds that the requirement that wheel weight not exceed 2,500 pounds
was included in PSpec 3.4.39c, not PSpec 3.4.39a. The Top 5 Key Performance
Requirements for this vehicle performance subfactor do not include PSpec 3.4.39c. As
the agency comitted that it would not evaluate offerors on requirements outside the Top
5 Key Performance Requirements, the agency’s evaluation of plaintiff on the wheel
weight requirement was outside of the stated solicitation evaluation criteria. Thus, it is
unnecesary to reach plaintiff’s alternative argument that it actually complied with the
requirement.

The court finds the agency was in error in assigning plaintiff WeakZiée s
Capability, Factor 2 (Technical), Subfactor 1 (Vehicle Performance).
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4. The Ageng’s Evaluation of Armor Kit Tools: Capability, Factor 2
(Technical), Subfactor 2 (Systems Integration/Engineeiivig}
Rational

Plaintiff asserts that the agency’s evaluation of its Armor Kit Tools was arbitrary,
capricious and deviated from the soliditats evaluation criteria.'® P1.’s Mot. 58-60.
The agency assessed a weakness because AMG did not “specify the weight and ‘space
claim’ (i.e. size) of the tools necessary to allow in-field removal of the ‘B-kit” armor.”
Id. 58-59 (citing AR Tab 112.4, at 54122). AMG characterizes this as a trivial issue, not
deserving of a weakness. See59.

Defendant responds that AMG simply failed to provide the information the agency
needed to “determine whether AMG’s proposal increased the risk of the proposed
solution,” and thus assessed a weakness. Def.’s Mot. 33.

The agencylefended that it conducted its evaluation in accordance with
8 M.3.2.2.2.b of the solicitatiorsee AR Tab 59, at 52372, which directs that its
assessment would include the following elements:

[tihe Government shall evaluate armor mounting procedures, ease of
installation,tooling required to integrate armor, and time and expertise
required to integrate armor. The proposal will be evaluated to determine
the extent to which the propal demonstrates the Offefgs technical

ability and approach to integrating the weapons . . . .

AR Tab 74.553231 8M.3.2.2.2.b (emphasis added).

The agency issued AMG evaluation notices on this weakne&2,\\r its last
three proposalsSee AR Tab 59, at 52373 (AMG’s initial proposal received a
significant weakness. Seék at 52371.) In evaluating AMG’s second proposal, the
agency directed AMG to[P]rovide specific details to validate the armor kit installation
claim. This should include the expertise/number of operators, time, the tools and
equipment required to install the armor kit and which of these tools and equipment are
included in the vieicle BIL.” Id. at 52373 (emphasis added). Incitaluation of AMG’s
third proposal, the agendgund that‘the proposal indicates that the General Mechanics
Tool Kit (GMTK) is not part of the proposed vehicle Bll, as required to install the armor
B-kit. AMG fails to demonstrate an adequate approach to meeting the PSpec requirement
for installing and removing kits with the vehicle Bll, which attributes additional field
performance risk to the prograimld. at 52373 (emphasis added).

18 Both parties limited their argument on this point to their opening briefsP13ee

Reply 44 n.17; Def.’s Reply 13 n.7.
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In its final prgposal, plaintiff explained why ihcluded aradditional set oéleven
tools in its vehicle:

[t]he tools required for B-kit Armor installation are common hand tools
available to US service personnel in the General Mechanics Tool Kit
(GMTK). The GMTK may mt always be available in all field mission
conditions, and the tools listed in Figure ABdeleventools] are not part
of the standard required BIl. Therefore, we made a trade to include the
tools as part of the Rit.

AMG believes that the approadoees not attribute additional field
performance risk to the program. The tools required to attach the armor
will be supplied as part of the-Rit. Once the BKit is installed on the
vehicle, these tools will be stored in the vehicle tool box. These tools will
always be available for service of the kit. These tools will remain with the
B-Kit when it is removed from the GMV 1.1.

AR Tab 46.2, at 43802

The agency’s evaluation of AMG’s final proposal on this subfactor resulted in a
finding of weaknessas follows:

AMG has proposed that the tools required for armor installation will be
included as part of the Crew Protection Kit, and can be stoféke)

vehicle tool box; however AMG failed to identify the weight of the tools
required or validate thahe vehicle tool box has sufficient space claim to
accommodate those tools which now includes tooling above and beyond the
vehicle BIl requirement.

AR Tab 59, at 52373 (emphasis added).

Although plaintiff claims the weakness fell outside of the dmetevaluation
criteria,seePl.’s Mot. 60, the agency had specifiedhat its evaluatiomf this subfactor
would include “armor mounting procedures. . . [and] tooling required to integrate arnyor
AR Tab 74.5at 53231 8.3.2.2.2.b (emphasis added).

Defendant points out that in its motion, plaintiff provided additional information
about its tools that was absent from its propoSaleDef.’s Mot. 32. In its motion,
plaintiff said that its additional tooling, the elevienls, “weigh[s] less than 10 pounds,”
and that the vehicle tool box can accommodate them. PI’s. Mot. 59. But without
sufficient informationn AMG’s proposal about its tools, defendant observed, the agency
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simply was notble to determine whether AMG’s proposal increased the risk of the
proposed solution. Sé#ef.’s Mot. 33. Hencet still assessed a weaknegd.

Reviewing courts give the greatest deference possible to these determinations on
technical matters, in recognition of the special expertise of procurement offszals.
E.W. Bliss Co., 77 F.3dt449 J.C.N. Const.107 Fed. Clat510 (same); Beta Analytics
Int’l, 67 Fed. CI. at 395 (same).

It is clear from the record that the agency repeatedly directed AMG to provide
more information about its tool kit. While AMG looks upon the issuérasal,” P1.’s
Mot. 59,its challenge simply reflects its disagreement with the agehlg.law provides
that“an offerofs mere disagreement with the agesgudgment concerning the
adequacy of the proposal is not sufficient to establish that the agency acted
unreasonably.”” Banknote Corp. of Am56 Fed. Clat 384 (internal quotation marks
omitted).

Thecourt finds that thagency’s evaluation of plaintiff’s tool kit for armor
installationdid not extend beyonithe stated criteria. Plaintiff has failed to show that the
agency’s evaluation was unreasonable, arbitrary or capricious.

5. The Agency’s Evaluation of Human FactoEngineering: Capability, Factor 2
(Technical), Subfactor 1 (Vehicle Performandéds Rational

Plaintiff asserts that the agency’s evaluation of its human factor engineering was
arbitrary and capricioushen it assigned a weakness based on plaintiff’s failure to meet
five clearance requirements inside the vehicle for 98th percentile maleBl.’Saéot.
61-63. Plaintiff asserts that the agency measured its vehicle against clearance standards,
known as MIL-STD-1472, which were not specified in the solicitation, and that
regardless, plaintiff’s vehicle met the specified requirement that it “permit utilization” by
a 98h percentile male. Sed. at61-62.

Defendant responds that the solicitation did set forth BIIIB-1472 as the
mandatory standard, the agency uniformly evaluated all offerors against this standard,
andthe agencyorrectly found that plaintiff’s vehicle fell short of the required clearances
on five dimensions. Sdeef.’s Mot. 30-32. Defendant further argues that to the extent
there wasiny ambiguity in the solicitation, it was a patent ambiguity, and as plaintiff
asked for no clarification, any ambiguity must be interpreted against plaintiffD&ée
Reply 22.

Thecourtfirst considers whether MIL-STD-1472 was incorporated in the
solicitation, and if so, whether the agency’s assessment of a weakness was arbitrary and
capricious.
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a. The PartiesArguments Regarding the Solicitation Criteria

The solicitation included both$tatement of Work (SOW) and a Performance
Specification (PSpec). See AR Tab 74.5, at 53088  11; 53146, 55676 § B.1. The SOW
set forth detailed work efforts required to provide the agency with the veheelARS
Tab 29.3, 4165 | 1.11t also included a list of “Military Standards and Specifications —
Mandatory Compliance,” which was a list of various standards and specifications,
including the one at issue here, MBTD-1472 Human Engineerindd. at 4168. The
PSpecs set forth detailed vehicle performance requiremeetsARSTab 29.3, 4242 | 3.

The agency evaluated human factor engineering according to PSpec Sgd AR Tab
59, at 52364.

Defendant asserts that by “listing the specification under this ‘Mandatory
Compliance’ heading, the solicitation made clear that all aspects of the proposal were to
be held to that specification’s requirements.” Def.’s Mot. 30.

Plaintiff states that PSpec 3.1.1.a set forth another standard, known as the
NATICK report, and did not exprsly reference MIL-STD-1472. S&&.’s Mot. 61.
PSpec 3.1.1.a provides that “[t]he [vehicle] must be engineered to permit utilization by
[a] 5th to 98thpercentile male [in accordance with] NATICK repdriAR Tab 29.3, at
4243.

Plaintiff contends that the mandatory compliance reference to MIL-STD-1472 in
the SOW is “insufficient to establish that it was to be used to evaluate PSpec 3.1.1.a.”
P1.’s Reply 43 n.16. Plaintiff asserts, without furnishing examples, that the solicitation
was filled with requirements that were not part of the evaluation proces®l. S&eply
43 n.16.

Plaintiff conceded that the NATICK report provided no “clearance distances that
allow one to determine whether a vehicle ‘permits utilization’ by a 98th percentile male.”
Pl.’s Mot. 61. Plaintiff explained that because it did not read the solicitation to provide
mandatory clearance distances, it opted to demonstrate compliance with the PSpec 3.1.1.a
standard by using certain clearances provided in-SMD-1472E° intended to
accommodate “a 95th percentile soldier dressed in Arctic clothing.” PIL.’s Mot. 62.
Plaintiff asserts that in using this standard, its vehicle “meets the PSpec requirement that
the vehicle ‘permit utilization’ by a 98th percentile male.” PIL.’s Mot. 62.

19 The SOW directed that the “most recent revision of the MIL-STD-1472 at the time
of the final RFP shall be used.” See AR Tab 29.3, at 4170 § 2.0. Revisions are noted by
a letter suffix, for example MHSTD-1472F. There is no significance to references with

or without the suffix.
55



Defendant asserts that MBTD-1472 was referenced throughout the solicitation,
“instructing offerors to design their vehicle based on the 5th-to-98th percentile

parameters that the military standard set out.” Def.’s Mot. 31. Defendant points to the
SOw:

3.5.2 Human Factors Engineering. . . . The Contractor shall identify and
execute Human Factors Engineering (HFE) tagksording to the Human
Engineering Program Plan, to ensure that all systems will be designed to
account for human capabilities and limitations and shall design systems,
equipment, and user interfaces in compliance with established design
standards (e.qg., MHSTD-1472F(1).

AR Tab29.3, at 4193.
b. Legal Standard&overning Ambiguity

A court must “consider the solicitation as a whole, interpreting it in a manner that
harmonizes and gives reasonable meaning to all of its provisions.” Banknote 365 F.3d at
1353. “A contract is ambiguous if it is susceptible of two different and reasonable
interpretations, each of which is found to be consistent with the contract lariguage.
Community Heating & Plumbin@@87 F.2dat 1578-79; see ald8. Sanchez and So6,
F.3dat 1544 (same).:‘An ambiguity is latent if it is not apparent on the face of the
solicitation and is not discoverable through reasonable or customary Eate Gov’t
Servs. 96 Fed. Cl. at 7087A patent ambiguity is present when the contract contains
facially inconsistent provisions that would placeeasonable contractor on notice and
prompt the contractor to rectify the inconsistency by inquiring of the appropriate parties.”
Stratos Mobile Networks, 213 F.&1381. Such an ambiguity is “obvious, gross, or
glaring.” Archura LLC, 112 Fed. Cht500 (citing_Fulcra Worldwide, 97 Fed. @t538;
H & M Moving, 499 F.2cat671).

In thecircumstance of a patent ambiguity, defendant explains, plaintiff must have
sought clarification during the solicitation process,3e£’s Reply 22 (citing Blue &
Gold, 492 F.3cat 1313), and as plaintiff failed to do ste court must reject plaintift’s
proposed constructioseeid. (citing Linc Gov’t Servs., 96 Fed. Clat 708.

C. The Solicitation Criteria Include Mandatory Compliance with
MIL-STD-1472

Theagency’s direction to offerorgegarding “Mandatory Compliance” with MI-
STD-1472 was emphasized in text that was bolded and underlined and set out in a
heading. AR Tab 29.3, at 4170 { 2:Military Standards and Specifications —
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Mandatory Complianc®). Plaintiff’s unsupported assertion that the solicitation was

filled with requirements that were not part of the evaluation process is unpersuasive. See
PL.’s Reply 43 n.16. The court gives the terfimandatory complian&dts plain and

ordinary meaning. See Coast Fed. Bank, FSB v. United States, 323 F.3d 1035, 1040-41
(Fed. Cir. 2003) (en banc) (“If the provisions are clear and unambiguous, they must be

given their plain and ordinary meaning . . . .”) (citation omitted).

Plaintiff acknowledged that it found no clearance standards in the NATICK report,
and resorted to a woikround solution by usinglIL -STD 1472F standards foa 95th
percentile soldier dressed in Arctic clothing.” P1.’s Mot. 62. Plaintiff does not suggest
that the MIL-STD 1472F failed to provide relevant clearance standards. Nor does
plaintiff explain how in using the MIL-STD 1472F, as the agency intended, it failed to
locate the clearances the agency intended for it to use

If, in fact, neither the NATICK report nor the MIL-STD 1472F provided
clearances for a 98 percentile male, despite the fact that the agency expressly cited to
both for use in human factor engineering, that would be a glaring, obvious omission of
the ype requiring an offeror to seek clarification from the agency. But, here, plaintiff did
not seek such clarification.

Because the SOW was part of the solicitation, and because the agency expressly
directed mandatory compliance wNHL -STD-1472 in the SOW, the court finds that
MIL -STD-1472 was incorporated into the solicitation, without ambiguity. If, however,
the court were to have found the solicitation to be ambiguous, the court also would have
found that such ambiguity was patent.

d. The Agency’s Assessment of a Weakness Was Rational

It is undisputed that plaintiff did not fully comply with the standards in PSpec
3.1.1a. Defendant identified five dimensions in which plaintiff fell short. See AR Tab
59, at 52365. Plaintiff disputes three of them, but concedes that it failed to meet two
dimensions._SePRl.’s Reply 44 (“AMG’s vehicle meets the MIL-STD-1472 guidelines
for all but two of the dimensions . . . when holding &h9frcentile male.”) Plaintiff
asserts, however, that theoskhomings were “very small variances,” seePl.’s Mot. 62,
which are “operationally insignificant,” Id. 63. Plaintiff contends that it showed the
agency how its vehicle would permit utilization by d@Bgercentile male, despite failing
to meet every MIL-STD-1472 standard. $&és Reply 43-44. Plaintiff adds that such
showing should be sufficient and that its assessed weakness was not juSeget .at
44.

While maintaining its position that plaintiff fell short on five, not two, clearances,
defendant notes that the difference in evaluation for which AMG now petitions would not
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have mattered because “[f]ailing to meet any space criteria would mean the proposal had

a weakness: providing insufficient space for crew is simply not an adequatersbluti

Def.’s Reply 23. Defendant points out that plaintiff’s attempt to set its own standard for

the term “permit utilization” by a 98th percentile male reduces the term to an “amorphous

and nordescript concept.” 1d. at21. Defendant explains that rather than allow offerors

to set their own individual standards, the agency interpreted “the ‘permit utilization’

phrase as requiring strict compliance with the relevant military standard [to] ensure[] fair
and equal treatmentifall offerors.” 1d.

The court may not substitute its judgment for that of the “agency’s with regard to
how the contract work should be designed.” See, e.g., Ala. Aircraft Indus., 586 F.3d at
1376 (citing_Motor Vehicle Mfrs., 463 U.S. at 43). Rather, reviewing courts give the
greatest deference possible to the agency’s determinations, in recognition of the special
expertise of procurement official§ee E.W. Bliss Co., 77 F.2d449 J.C.N. Const.,
107 Fed. Clat510 (same); Bra Analytics Int’l, 67 Fed. Clat395 (same).

e. Conclusion

The agency’s decision to interpret the PSpec 3.1.1.a provision t0 “permit
utilization by a . . . 98tipercentile male” according to the standards set forth in MIL-
STD-1472, as incorporated into the solicitati@reasonable. Plaintiff has failed to
show that the agency’s evaluation was unreasonable, arbitrary or capricious.

V. THE AGENCY’S EVALUATION OF AMG’S PAST PERFORMANCE WAS
RATIONAL

Plaintiff asserts that the agency’s evaluation of its past performance was
unreasonable, arbitrary, and capricious. Bee Mot. 65-68. Plaintiff claims that it
should have receivetie highest confidence rating, Substantial Confidence, rather than
the rating one level below, Satisfactory Confidence, bedhaesagencydentified no
seriousunresolved issues relating to plaintiff’s past performance. Seed. at 65.

Defendant responds that plaintfferlooks a “critical gap in its prior contracts.”
Def.’s Mot. 37. “The reason AMG did not receive the highest ratingpfst performance
was because none of the five prime contracts it submitted met the ‘Very Relevant’
criteria,” owing, at least in part, e “lack of cost elements in [its] prior contracts’ Id.
at3738. Pointing to plaintiff’s contracts, defendant asserts that a number had no cost
element, and that none had the cost complexity of the contract at issue, which contained a
complex cost-plus-fixed-fee, cost, and firm-fixed-priced elements.idSé=ting AR
Tab 59, at 52388).
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When the court considers a challenge to the past performance evaluation
conducted in the course of a negotiated procurement, “the greatest deference possible is
given to the agency.” Gulf Group Inc. v. United States, 61 Fed. Cl. 338, 351 (2004).
“[T]he Court's review of an agensyevaluations of an offeror's . . . past performance
should be limited to determining whether the evaluation was reasonable, consistent with
the stated evaluation criteria and complied with relevant statutory and regulatory
requirements.”” Plasan N. Am., Inc. v. United Staté€9 Fed. CI. 561, 572 (2013)
(quoting_Univ. Research Co. v. United States, 65 Fed. Cl. 500, 506 (2005)).

A review of the solicitation shows that the offerors were instructed to “submit
information on contracts that are considered relevant in demonstrating the ability to
perform the proposed overall effort,” and were instructed to “clearly show” program
management experience. AR Tab 74.5, at 53213 § L.3.3.2.1. The solicitation further
provided that in evaluating Past Performance, “the Offeror’s demonstrated past
performance of contracts of a similar complexity, dollar value, and work requirement will
be assessed to determine the demonstrated potential for successful performance of this
requirement.” |d. at 53222 § M.2.3 (emphasis added).

The solicitation provides that relevancy determinations for past contracts will be
determined as follows: a Very Relevant ratiaguires “Present/Past Performance effort
involv[ing] essentially the same scope and magnitude of effort and complexities this
solicitation require$ a Relevant rating requires‘aimilar scope and magnitudeg
Somewhat Relevant rating requifes®me of the scope and magnitutiend finally a Not
Relevant rating requiresittle or noneof the scope and magnitutield. at53215tbl. 5
(emphasis added).

Defendant pointed to the SSEB Evaluation Report that spoke directly to the
evaluation ratingf Satisfactory Confidence that plaintiff received. Beé’s Cross-
Mot 38.

The lack of cost elements in some of the reviewed contracts reduced
[AMG’s] overall relevancy rating. Past Performance in a cost environment
is crucial to the GMV 1.1 effodue to the fact that this entire program is
constrained by the contractor’s ability to perform integration of complex

C41SR components and SOF-specific requirements in an extremely
constrained vehicle environment.

AR Tab 59, at 52382.

The SSEB Evalu&in Report for the cost/price portion of AMG’s proposal
supports defendant’s characterization of the contract’s pricing as one that was complex,
with costplus-fixed-fee, cost, and firm-fixed-priced elements. Seatil391-433.
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Plaintiff asserts thd‘[n]othing in the solicitation makes a Substantial Confidence
rating dependent upon having Very Relevant contracts.” Pl.’s Reply 45. The standard
for Substantial Confidence is that the government havegh expectation that the
Offeror will successfully perform the required effdoiAR Tab 74.5, at 5323thl. 4.
While it is true that the confidence rating does not mention Very Relevant contracts,
plaintiff continues to overlook the shortcoming that the agency clearly pointed to in its
evaluation—the lack of similar cost complexity in its past contracts.

Nothing in the record suggests that a consideration of cost complexity in past
contracts was beyond the scope of the evaluation criteria as set forth in the solicitation.
Plaintiff’s challengeamounts tmo more than mere disagreement with the agency’s
evaluation and as such, must faff[ A]n offeror's mere disagreement with the agency's
judgment concerning the adequacy of the proposal is not sufficient to establish that the
agency acted unreanably.”” Banknote Corp. of Am56 Fed. Clat 384 (internal
guotation marks omitted).

Plaintiff has failed to show that the agency’s evaluation of its past performance
was unreasonable, arbitragy, capricious.

VI. BEST VALUE TRADEOFF ANALYSIS

The government informed offerors that it intended to award the contract to the
offeror “whose offer conforming to the solicitation is determined to represent the ‘best
value’ with appropriate consideration given to the major Areas listed in descending order
of importance: Capability, Past Performance and Cost/Price . . . The Government will
conduct a tradeoff process in accordance with FAR 151T0WAR Tab 74.5, at 53220
§ M.1.1.

FAR 15.1011 states that:

(a) A tradeoff process is appropriate wheméy be in the best interest of
the Government to considgn] award to other than the lowest priced
offeror or other than the highest technically rated offeror.

(b) When using a tradeoff process, the following apply:

(1) All evaluation factors and sigitant subfactors that will affect contract

award and their relative importance shall be clearly stated in the
solicitation; and

60



(2) The solicitation shall state whether all evaluation factors other than cost
or price, when combined, are significantly more important than,
approximately equal to, or significantly less important than cost or price.

(c) This process permits tradeoffs among cost or price andosgirfactors

and allows the Government to accept other than the lowest priced proposal.
The peceived benefits of the higher priced proposal shall merit the
additional cost, and the rationale for tradeoffs must be documented in the
file in accordance with 15.406.

FAR 15.1011.
In preparing the Source Selection Decision, the FAR directs that

[tihe source selection authorisy (SSA) decision shall be based on a
comparative assessment of proposals against all source selection criteria in
the solicitation. While the SSA may use reports and analyses prepared by
others, the source selection decision shall represent the SSA's independent
judgment. The source selection decision shall be documented, and the
documentation shall include the rationale for any business judgments and
tradeoffs made or relied on by the SSA, including benefits associated with
additional costs. Although the rationale for the selection decision must be
documented, that documentation need not quantify the tradeoffs that led to
the decision.

FAR 15.308.
A. Legal Standard Governing Best Value Tradeoff

Procurement officials have substantial discretion in evaluating which proposal
represents theest valudgo the GovernmentBlackwater Lodge &Training Ctr., Inc. v.
United States, 86 Fed. CI. 488, 514 (2008) (citing E.W. Bliss Co., 77 F.3d at 449). Even
when a solicitation emphasizes technical merit, an agency “may properly select a lower-
priced, lower-technically-rated proposal if it decides that the cost premium involved in
selecting a higherated, higher-priced proposal is not justified, given the acceptable level
of technical competence available at the lower price.” Banknote Corp., 56 Fed. Cl. at 390
(citation omitted). The Court's main task is to ensure that the aganwmulated a
“‘rational connection between the facts found and the choice made.’” Id. (quoting_Motor
Vehicle Mfrs, 463 U.S. at 43 (citation omitted)). Thus, where agency officials
reasonably exercise their discretion when conductingsavalue analysis, the Court will
not disturb the award. See E.W. Bliss Co., 77 F.3d at 449.
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B. The Positions of the Parties Regarding the SSA’s Tradeoff Analysis

Plaintiff objects to the manner in which the SSA made his decision. Plaintiff
contends that the SSA’s decision appears to have been made without considering
GDOTS’s past performance, “one of the three major source selection criteria, and thus
without grappling with the clear possibility that, in light of GDOTS’s past performance
record, GDOTS would prove unable to deliver the supposedly superior vehicle.” Pl.’s
Mot. 21. Given the SSA’s silenceon this issue, plaintiff asserts that the SSA either failed
to perform a best value tradeoff analysis addressing all relevant factors, or if the SSA
performed such an analysis, he failed to document it in the SSDDOd. &0, 24. In
eithercase, plaintiff asserts the SSA violated FAR 15.308. See id. at 20.

Defendant argues that given the small price differential between the offers of
AMG and GDOTSandtherelative merits of the offerss established e respective
evaluative teams) he SSA satisfied FAR 15.308 when he made a “facial comparison” of
the proposalsSeeDef.’s Mot. 45-46. Defendant explained tHgb]ecause [the]
technical capability rating was significantly more important than past performance, the
proposal with the better technical rating had to prévadef.’s Reply 35 (emphasis
added) (internal quotation marks omitted).

Relying on a recent Federal Circuit decision, defendeaeiksthat “exhaustive
detail is not required in the source selection authority’s decision, so long as that decision
reveals that the source selection authority considered the relevant factors.” Def.’s Mot.
45 (citing_Croman Corp. v. United States, 724 F.3d 1357 (Fed. Cir. 2013)). Taking a
similar position to defendant, GDOTS urge®ading ofCromanthat finds “a source
selection decision is adequate when it relies on the solicitation’s weighting of the
evaluation criteria.” Def.-Int.’s Mot. 12.

C. Discussion

The court considers whether the SSA was required to perform a bestradkeeff
analysis, whether the SSA made a comparative assessment of proposals against all source
selection criteria in the solicitation using his independent judgmdr@therthe agency’s
erroneougvaluation of GDOTS’s past performance impacts the best value tradeoff
decision, and whether the SSA adequately documented his decision.

1. Whether the FAR Required the SSA to Perform a Tradeoff Analysis

GDOTS’s price proposal was $[XXXhore than AMG’s, a price premium of
[XXX] %. See AR Tab 54, at 51220. Defendant repeatedly argues that given the small
price differential between AMG and GDOTS, the SSA’s decision was dictated by (1) the
relative weights set forth in the solicitation and (2) the ratings the SSEB evaluators
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assigned for Capability and, lesspantantly, Past Performance. 3&ef.’s Reply 35.
Defendant argues that

[tihe absence of any meaningful price distinctlmetween the two

proposals meant that, for all practical purposes, SOCOM did not have to
pay a premium for GDOTS’s better technical capability rating. . . . On these
facts, deciding that a proposal with better technical capability delivered the
best value did not require a lengthy analysis: the solicitation itself dictated
the answer Because technical capability rating was “significantly more
important” than past performance, the proposal with the better technical

rating had to prevail

Id. (emphasis added). Defendant also claims that

[b]ased on the solicitation’s priorities, the best proposal is obvious.

GDOTS’s proposal was one grade higher than AMG’s on the most
Importantcategory, and one grade lower than AMG’s on the category that

was significantly less important. For nearly the same price, the agency
could have a better technical approach or a better past performance record.
Given the agency’s stated desire to receive the best technical solution,

choosing GDOTS over AMG was the right decision to make.

Def.’s Mot. 43. Defendant further contends that

[w]ithout a higher price to justify, the analysis required by Serco would
have been meaningless: the solicitation defined the outcome, so there was
no complex business judgment to make. All the source selection authority
had to do was pick the proposal that had the best rating on the most
important category-technical capability.

Def.’s Reply 37 (citing Serco v. United States, 81 Fed. Cl. 463, 468 (2008) (finding a
tradeoff analysis to be arbitrary and capricious because the SSA failed to thecuss
significance othedifferences in technical merit in terms of contract performance or
agency needs, and the SSA did not indicate whether the technical advantage was worth
the cost premium))

In short, defendant argues thiat FAR’s requirement that the SSA perform a
tradeoff analysis and document his business judgment is not as rigdrena small
price differential exists between the lowest priced offeror antettienically superior
offeror ultimately selected for the contract award. i@eat 37.
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By the terms of the solicitation, the SSA was obligated to conduct a best value
tradeoff. The court considers whether the SSA did so.

2. Whether the SSA Made a Comparative Assessment of Proposals
Using His Independent Judgment

Theparagraph from the record entitled “Source Selection Decisions set forth
below:

| have independently reviewed the various elements of the proposal and the
discussion results and have determined that an award to General Dynamics
Ordnance and Tactical Systems (GDOTS) provides the best value to the
Government considering the criteria set forth in the solicitation. GDOTS
provided an outstanding proposal in the highest weighted area, Capability,
providing the government an outstanding production and technical
proposal. The Limited Confidence Past Performance assessment and
Cost/Price vadnce in the proposals of a maximum of only [XXX]% did

not offset the value offered by the GDOTS proposal to this best value
solicitation.

AR Tab 54, at 51220.

Plaintiff argues that in contravention of FAR 15.308, which requires the SSA to
consider _alkource selection criteria when making a comparative assessment of the
proposals, the SSA “failed to properly address whether GDOTS presents the best value
despite the agency’s ‘low expectation’ that GDOTS can successfully perform.” Pl.’s
Mot. 20. Plainiff also argues that defendant’s limited comparison of the offerors’
evaluation ratings “strips the Past Performance rating of its meaning and thus its utility
as an indicator of whether an offeror would actually perform. Pl.’s Reply 9-10.

Plaintiff questions the sufficiency ahe SSA’s decision because the SSA fatlto
addressin depth,how GDOTS’s past performance rating affected his confidence in
GDOTS'’s proposal. Defendargtorts that‘[t]he past performance rating was itsb#
assessment ofsk,” and casts plaintiff’s criticism ofthe SSA’s decision as a “backdoor”
challenge to the lesser weight accorded the past performance faefds Mot. 46.

Having considered previously what an SSA must do when comparing the past
performance of offerors, this court has found that FAR 15.308 requires the SSA to
“review the agency's evaluations of past performance, ensure their accuracy, compare the
results, and then form his or her independent conclusion based on this information.”
Computer Scis. Corp. v. United States, 51 Fed. Cl. 297, 320 (2002).
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This court haglso recognized the limitation of a bare evaluation rating, and the
need, in certain circumstances, to go beyond the evaluation rating to understand the value
provided by the proposal.

When assessing differences between proposals, the SSA should take into
consideration not only the proposals’ adjectival ratings but also information

on advantages and disadvantages of the proposals. “Looking beyond the
adjectival ratings is necessdrgcause proposals with the same adjectival
ratings are not necessarily of equal quality.”

Mil -Mar Century Corp. v. United States, 111 Fed. Cl. 508, 553 (2013) (internal citations
omitted); see also Metcalf Constr. Co., Inc. v. United States, 53 Fed. Cl. 617, 640-41
(2002)(same).

This is true not only when comparing more than one offeror with the same
adjectival ratingor an evaluation factor, which is not the case here, but also when
considering the full impact of megatively rated evaluation factor on a tradeoff analysis,
as in this circumstance.

At oral argument, eéfendant carefully limited its position to the facts of this case,
asseting that if GDOTS had received a rating evaluation one level lower on Past
Performance-that is, if GDOTS had received a No Confidence rating rather than the
Limited Confidence rating it did receivethe changed circumstance would compel the
conduct of a best value tradeoff analysteeDef.’s Reply 36 (“If another procurement
has offerors proposing vastly diféet prices—or no similar hierarchy of preferenee
then a detailed bestlue analysis would, indeed, be necessary.”). As defendant
explained in its hypothetical during oral argument:

[W]e would have had a situation where GDOTS was one step above AMG
on the most important, significantly most important, capability, but two
steps below AMG on the past performance rating. Now, that’s a totally

different animal. .. .[W]e’re dealing with a situation in which the

difference is now not equivalent, and as soon as the difference is not
equivalent . . . there’s a greater bounds for a best-value judgment.

Hr’g. Tr. 62 (emphasis added).

Defendant’s reasoning raises the question of how the SSA would have viewed
GDOTS'’s proposal the closer it came to receiving a No Confidence evaluation rating.
Given the four evaluation ratings (Substantial Confidence, Satisfactory Confidence,
Limited Confidence, and No ConfidencegeAR Tab 74.5, at 53235, it is reasonable to
expect that an agency would have a range ofidente levelsvithin any particular
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evaluation rating. An offeror on the low end of a Limited Confidence rating, one that
barely avoided a No Confidence rating, would have the same confidence rating as an
offeror on the high end of the Limited Confidemaéing, one that barely missed a
Satisfactory Confidence rating. But these offerors would present the agency with very
different expectations that each would successfully perform the required effort. The past
performance ratings would be facially equal, but the risks would be quite different.

While consideration of the evaluation rating alone would be insufficient to
determine where GDOTS stands on the spectrum of Limited Confidence ratings, the
SSA’s evaluation of the underlying information, as provided in the SSEB Evaluation
Report and SSAC Comparative Analysis, would enable the SSA to make this
determination. Consistent with the requirement of the FAR, the SSA would render a
“source selection decision . [that is representative of] the SSA's independent
judgment.” FAR 15.308.

Criticizing the SSA’s summary mention of the offerors’ evaluation ratings without
addressingin any detailthe underlying information that informed these qualitative
appraisalsplaintiff challengeshe adequacy of th8SA’s decision in this case.

Defendant characterizéisis criticismasAMG’s disagreement with the weight
accorded to this evaluation factor in the solicitation, stating that:

AMG . . . clainis] that the source selection authority should have weighed
GDOTS’s technical proposal against the risk of its “Limited Confidence”

past performance rating. See PIl. Reply at 9-10. But the weight given to
past performance was defined by the solicitation. The source selection
authority could not give past performamoereweight.

Def.’s Reply 37.

Defendanis correct that the solicitation defined the weight of the factors.
Nonetheless, the FAR does require, in a tradeoff analysis, that consideratiamigg
the impact of all the factors identified in the solicitation.

The solicitation in this case weight#te various areas, factors and subfactors to
be considered by the agency, and the agency evaluated the offerors on the respective
areas, factorand subfactors. Based on the importance assigned to the evaluation factors
and based on the agency’s evaluation of the offerors, the court finds that the SSA
satisfactorily reflected an independent contemplation of the comparative merits of the
proposals The reference to GDOTS’s Limited Confidence rating in the area of Past
Performance and the less than XXXXXXce variance, and to GDOTS’s outstanding

66



technical proposal, as supported by the agency’s documented findings, was sufficient to
convey the SSA independent judgment.

3. What is the Impact of a Flawed Evaluation on a Tradeoff Analysis

As earlier determined, the agency’s evaluation of GDOTS’s past performance was
flawed, because the agency considered the past performance of six subcontractors who
were not major subcontractors, as well as three Not Relevant contracts for its one major
subcontractor.See supra pt. Ill. C.-D. The SSA expressly pointed to the past
performance of GDOTS’s subcontractors in his SSDD:

The low expectation of successful performance of GDOTS, due to the lack
of its relevant past performance, is mitigated by the strong performance of
its subcontractors which have a significant role in the contract. GDOTS’s

GMV 1.1 subcontractors had multiple relevant contracts and ratzd

very positively; this includes one subcontractor that is proposed to perform
25% of the total contract effort as a major subcontractor.

AR Tab 54, at 51218.

The agency’s consideration of the past performance of GDOTS’s subcontractors
was contray to the solicitation criteria and thus constituted error. This error, however,
does not render the tradeoff analysis irrational, or arbitrary. The record contains adequate
support for the SSA’s decision. The errors made by the agency are not sufficient grounds
for rejecting an entire procurement when the decision was otherwise reasgnable. See,
e.g, Grumman Data Sys. Corp. v. Widnall, 15 F.3d 1044, 1048 (Fed. Cir. 1994).

And as discussed more fully in the section addressing prejsgiessupra pt. VII,
“Iw]hen a challenge is brought [based on a violation of regulation or procedure], the
disappointed bidder must show a clear and prejudicial violation of applicable statutes or
regulations.” Impresa, 238 F.3d at 1332 (citations and quotations@ajaccord
Croman Corp., 724 F.3d at 1363; Emery Worldwide Airlines, 264 F.3d at8685
Moreover, the protestor’s burden is “especially heavy” in the context of “[n]egotiated
procurements [that] afford the contracting officer a breadth of discretion” and “best value
awards [that] afford the contracting additional discretion.” Croman Corp. v. United
States, 106 Fed. Cl. 198, 216 (20%2}),d, 724 F.3d 1357 (Fed. Cir. 2013).

The court cannot find that the agency’s error in its evaluation of GDOTS’s past
performance, an area with significantly less importance, renders the best value
determination arbitrary or capricious. The agency rightfully placed greater weight on the
most important Capability area, in accordance with the solicitation, in its best value
determination.
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4, Whether the SSA Adequately Documented his Decision

Plaintiff argues that even if the SSA did perform a best value tradeoff analysis, he
failed to document his rationale in his SSDD or explain his reasoningPl.Seélot. 24-
29.

Defendant points to the “four detailed pages on the strengths and weaknesses
contained in each proposal,” and the summary chart of the same information incluled
the SSA’s decision, as evidence that the SSA provided a sufficient rationale. Def.’s Mot.
4344. Defendant asserts that the SSA’s decision “detail[ed] the path of the agency’s
decisionmaking” which resulted in the agency’s picking of the proposal with the better
technical rating. Def.’s Reply 35-36.

As support for the SSA’s decision, Defendant and GDOTS rely heavily on a recent
decision from the Federal Circuit, Croman Corporation v. United States, which they
characterize as standing for the proposition that “exhaustive detail is not required in the
source selection authority’s decision, so long as that decision reveals that the source
selection authority considered the relevant factors.” Def.’s Mot. 45 (citing_Croman
Corp, 724 F.3d at 135%ee alsdef.-Int.’s Mot. 6-9. The court does not disagree
provided the SSA has considered the relevant factors, and the rationale for the SSA’s
decision can be discerned from the decisional documents.

In Croman the plaintiff challenged the SSA’s tradeoff analysis as inadequate,
arguing that the record contained “no declarations or the like by the SSA as to the relative
strengths he found in any [of the] proposal(s).” Croman, 724 F.3d at 1365. Central to the
Federal Circuit’s determination that the tradeoff analysis s&FAR 15.308, was the
SSA’s reliance on two documents that were attached to his decision. Seeid. (“In
particular, Attachments 4 and 7 include information that fully satisfies the requirements
of FAR 15.308.”).

The two document#ttachments 4 and 7, both included proposal evaluation
information generated by the agency’s computerized optimization model (OM). As
configured, the OM performed a mathematical computation that yielded a set of
recommended awards based upon the importance the agency assigned to the evaluation
factors used in the procurement. 8kat1361.

The Federal Circuit described Attachment 4 as “a spreadsheet of OM evaluation
results,” which “present a side-by-side comparison of each offer, and therefore, the
strengths and weaknesses of each proposal as reflected in the ratings assigned by
[technical evaluation team] members.” 1d. at1365. GDOTS observes that this
attachment is like the overall assessment table included in the S8EDef.-Int.’s Mot.
16-17 (citing AR Tab 54, at 51220). The court agrees.
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The information and analysis included in Attachment 7, however, is unlike
anything in this case, and it is on the basis of this information that Croman is factually
distinct from this caseAttachment 7 was titled “Tradeoff Analysis Comparing OM
Assignments . . . between weighted solution and 3 single objective optima,” and it
contained actual, detailed tradeoffs, in which some degree of technical siypesms
traded for a lower priceCroman, 724 F.3d at 1366. The Federal Circuit found that FAR
15.308 was “fully satisfie[d]” by the information contained in attachments 4 and 7. 1d. at
1365. Sufficient detail for a FAR 15.308 comparative assessment was present in
Croman, in the attachments. See Croman, 724 F.3d at 1365.

Although the factual circumstances in this case are different ti@roman, the
reasoning irCroman is instructive here. The SSDD in this record is a five-page
document, with four separate sections devoted to Background, the Evaluation Process,
the Evaluation Results for Navistar, GDOTS and AMG, and finally the Source Selection
Decision. AR Tab 54, at 51248). The firstwo sections are true to their titles. The
third section, Evaluation Results, provides summaries for the evaluations of each offeror
on Capability, Past Performance and Cost. i&est 51217-19. The SSA also
reproduced a table included in the SSAC Comparative Anapgsd\R Tab 55A, at
51246, in which each factor and subfactor is highlighted in its color adjectival rating, and
includes the number of strengths, significant weaknesses, weaknesses and deficiencies for
each.See AR Tab 54, at 51220. Past Performance ratings and total cost/price are also
provided. Se@. The SSA makes no comparisons among the three offerors, rather, each
Is discussed separately.

In the Source Selection Decision, the SSA states:

| have independently reviewed the ioais elements of the proposal and the
discussion results and have determined that an award to General Dynamics
Ordnance and Tactical Systems (GDOTS) provides the best value to the
Government considering the criteria set forth in the solicitation. GDOTS
provided an outstanding proposal in the highest weighted area, Capability,
providing the government an outstanding production and technical
proposal. The Limited Confidence Past Performance assessment and
Cost/Price variance in the proposals of a maximuiwndf [XXX]% did

not offset the value offered by the GDOTS proposal to this best value
solicitation.
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While the SSA’s documentation in this case is not as robust as that of the agency’s
in theCroman case, the court finds that the SSA here adequately documented his decision
such that the court could determine the basis on which his decision was made.

The court is persuaded that the agency satisfied its responsibility under the FAR
and the solicitation in conducting a best value analysis and recording the reasons for the
decision. The agency awarded the contract to the irrefutably highest technically rated
offeror, and the SSA documented his view that neither the price variance nor the past
performance ratings distwgtithe value to the government presented by the offeror with
anoutstanding proposal in the most heavily weighted of the evaluativedactor

D. Conclusion

The court does not find that the SSA violated FAR 15.308, as plaintiff has alleged.
Nor does the court find that the errors in the agency’s evaluation of the lesser weighted
Area rendered the tradeoff analysis irrational and arbitrary.

VIl.  THE AGENCY’S ERRORS CAUSED NO PREJUDICE TO AMG

To prevail in a bid protest, plaintiff must do more than show the agency erred in
the procurement process. Plaintiff must also show that it was prejudiced by those errors,
that “there was a ‘substantial chan¢ét would have received the contract award but for
[the agency’s] errors in the bid process.” Bannum, Inc., 404 F.3d at 1358This test is
more lenient than showing actual causation, that is, showing that but for the errors
[plaintiff] would have won the contract.” Id. However, the protestor must do more than
show a “mere possibility” that but for the agency errors, it “would have received the
contract.” Data General Corp. v. Johnson, 78 F.3d 1556, 1562 (Fed. Cir. 1996).

Plaintiff’s showing must be made by a preponderance of the evidence. SegDaws
Boat Works, Inc. v. United Statek]l1 Fed. Cl. 342, 349 (2013).

Plaintiff has shown two errors on the part of the agency during the procurement
process First with regard to the agency’s evaluation of GDOTS’s past performance, the
agency erred in considering eight contracts for sixmafjor subcontractors, and it erred
in considering three Not Relevant contracts for its one major subconstractor, Séger.
suprapt. Ill. C.-D. Second, with regard to the agency’s evaluation of AMG’s Capability
area, the agency erred when it assigned plaintiff Weakziegs Factor 2 (Technical),
Subfactor 1 (Vehicle Performance). See supra pt. IV. C. 3.

Plaintiff makes two prejudice arguments specifically regarding Weakness-27, first

that the elimination of any one weakness could have affected the best value tradeoff
analysis, sePl.’s Mot. 70, and second, that the elimination of the weakness could have
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led to a higher rating on Factors2ePl.’s Mot. 50, which ultimately would have
impacted the agency’s best value determination.

Plaintiff asserts that correction of “any of the flaws in the agency’s evaluation and
award decision would have had an impact on the outcome of the best value analysis.”
P1.’s Mot. 69. In particular, plaintiff argues that “correction of any of the three
weaknesses assigned to AMG under Factor 2ould Gave raised AMG’s ratings on the
underlying subfactors or the factor overall, which again could have resulted in a
conclusion that AMG’s proposal presents the best value.” Pl.’s Mot. 71.

The question the court now considers is whether, if thecggead not erred,
AMG would have had a substantial chance to receive the contract.

GDOTS’s proposal received the highest seefeutstanding—on the most
important factor, CapabilitySee AR Tab 54, at 51220. GDOTS received a total of 30
strengths, 1 weakness and no significant weaknesses or defici€beed. In
comparison, AMG received a total of 19 strengths, 5 weaknesses, and no significant
weaknesses or deficiencieSee id.

It is simply too speculative to think that if AMG’s strength/weakness tally had
been 19 strengths and 4 weaknesses, instead of 19 strengths and 5 weaknesses, that the
difference would have had an impact on the SSA’s best value tradeoff analysis. In the
face of GDOTS’s 30 strengths in the Capability area, whether AMG had 4 or 5
weaknesses was unimportant to the outcome of the SSA’s best value tradeoff analysis.

Plaintiff also asserts that if the agency had evaluated it correctly with regard to
Factor 2, it would have received a Good rating, rather than the Acceptable rating it did
receive. SeePl.’s Mot. 50. Within Factor 2, Subfactor 1 (Vehicle Performance) and
Subfactor 2 (Systems Integration/Engineeringgre d equal importance. See AR Tab
74.5, at 53221-22 8§ M.2.1, M.2.2.3. On Subfactor 1 (Vehicle Performance), plaintiff
received 4 strengths and 3 weaknesses, and was rated AcceSedA&R Tab54, at
51220. On Subfactor 2, plaintiff received 2 strengths and 1 weakness, and was also rated
Acceptable.Seeid. Review of the evaluation ratings for all three offerors shows that
where an offeror had even one weakness on a subfactor, the highest eatiggriby
awarded for that subfactor was Acceptat#eeid. It was thus unlikely that AMG would
have received a Good rating on Subfactor 1, but for Weakness-27, given that it would
have had two remaining weaknesses.

Assuming the best case scenario for plaintiff, that in the absence of Weaknesss-27
the agency did rate AMG as Good on Subfactor 1, AMG would still be left with its
Acceptable rating on Subfactor 2. With Subfactors 1 and 2 equally weighted, it is highly
speculative that AMG would have beale to raise its Factor 2 rating to Good. Even
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assuming it did so, with a Good rating on Factor 2, AMG would then have had a Good
rating on Factors 1, 2 and 3, which would have resulted in a Good rating on Capability
area. But AMG already received a @aating in the Capability area. Sde AMG

thus had no chance to increase its Capability rating beyond the rating it received.

With the elimination of the subcontractor contracts considered outside the
solicitation evaluation criteria, GDOTS subradtthree contracts for itself, one rated
Very Relevant, and two rated Somewhat Relevant, and one contract for Flyer rated
Somewhat Relevant. See AR Tab 59, at 52268cd90TS’s customer evaluations on
Technical, Schedule, Cost, and Management were mméudsome Excellent and Very
Good ratings, but also some Marginal and Satisfactory ratifgs.id. GDOTS did seem
to engender customer loyalty, however, as in five out of six evalu&titlescustomer
said it either probably or definitely would award the contract to GD(3&id. The
one contract for Flyer, while rated Somewhat Relevant, had all excellent ratings and the
customer said they definitely would rehire Flyer. Beat 52268.

On the whole, when considerigg) the weight the solicitation places on the
Capability Area—significantly more important than Past Performari2gthe significant
advantage GDOTS provided over AMG in Capab#it$0 strengths/1 weakness for
GDOTS as ompared with 19 strength$l4veaknesses for AMQE3) GDOTS’s four
contracts with mixed performance ratingbut good customer loyaltynd finally,(4)
the very small cost difference between the proposals, the court is not persuaded that
AMG would have ha@ substantial chance to have received the contract.

The court finds that plaintiff has failed to show it was prejudiced by the agency’s
errors during the procurement process.

As plaintiff has not succeeded on the mewit#s claim, injunctive relief is
inappropriate.See, e.g. Centech Grp., Inc. v. United States, 554 F.3d 1029, 1036-37
(Fed. Cir. 2009).The court denies plaintiff’s request for an injunction.

Plaintiff also requesdits bid and proposal cost&eePl.’s Mot. 74-75. As
plaintiff has not succeeded on the merits of its claim, recovery of bid and proposal costs
Is unwarranted See, e.g., PGBA, LLC, 60 Fed. Cl. at 2Zhe court denies plaintiff’s
request for the recovery of its bid and proposal costs.

20 Contracts can span a number of years and some had more than one customer

evaluation.See AR Tab 59, at 52268-69.
21

As revised in this opinion.
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VIIl. CONCLUSION

While AMG hasshown error in the agency’s procurement process, it has failed to
show that it was prejudiced by those errét®1G’s motion for judgment on the
administrative record iIDENIED, defendant’s cross-motion for judgment on the
administrative record ISRANTED and defendaniatervenor’s cross- motion for
judgment on the administrative record3RANTED. The Clerk of Court shall enter
judgment for defendant and defendant-intervenor. No costs.

IT 1S SO ORDERED.

s/ Patricia CampbeBmith
PATRICIA CAMPBELL-SMITH
Chief Judge
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