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OPINION AND ORDER

SWEENEY, Senior Judge

In this Railsto-Trails case, plaintiffs own real property adjacent to railroad lines in
southwestern Indiana. They contend that the United States violated the Just Cbampensa
Clause of the Fifth Amendment to the United States Constitution by authoriziogrhersion
of the railroad lines into recreational trails pursuant to the National Trail Systan{f§ fegls
Act”), thus acquiring their property bgverse condemnatiorilhis case presents an issue of first
impression: whether there is a compensable taking in the situation in which the issuance of a
Notice of Interim Trail Use or Abandonment (“NITU”) did not lead to a iug# agreement, the
NITU expired, and the railroad company did not file a notice of consummation of abandonment
despite having no intention to use its line.

The court initially determined liability upon the parties’ crosstions for summary
judgment. Thereafter, the pasireached a settlement on the proper amount of damages and the
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court entered judgment. Both plaintiffs and defendant appealed and then, shortfjetherea
jointly requested that the United States Court of Appeals for the Federal Circuier@Fed
Circuit”) vacate the court's summary judgment decision and judgment to dnehkr
proceedings consistent with the Federal Circuit’s decisi@anuelin v. United States
(“Caquelin1), 697 F. App’x 1016 (Fed. Cir. 2017) (per curiam). The Federal Circuit granted
the parties’ requesind vacated the court’s judgment in its entireBonsequently, none of the
court’s rulings and orders that provided the basis for that judgment survivesinggtharcourt

to approach this case with a blank slate.

In accordance with the Federal Circuit's mandtte,court on remand allowed additional
discovery and then conducted a trial on liability and damages. As explained idetaile
below, the court awardtamageso plaintiffs in an amount to be determined in accordance with
its findings and conclusions.
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|. BACKGROUND
A. Statutory and Regulatory Context

During the last century, the United States began terexce a sharp reduction in rail
trackage._Preseault v. Interstate C&omm’n(“Preseault 1”)494 U.S. 1, 5 (1990). To remedy
this problem, Congress enacted a number of statutes, including the Trails Act, 16 U.S.C
88 1241-1251 (2006). The Trails Act, as amended, provides for the preservation of “established
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railroad rightsof-way for future ractivation of rail service” by authorizing the interim use of
such rights-ofwvay as recreational and historical traild. 8 1247(d). This process is referred to
as “railbanking,” and is overseen by the Surface Transportation Board (“Bodtdthe &deral
agency with the “exclusive” jurisdiction to regulate “the construction, acauisibiperation,
abandonment, or discontinuance” of most railroad lines in the United States, 49 U.S.C.

§ 10501 (b) (2006)accordChi. & N.W. Transp. Co. v. Kalo Brick &ile Co, 450 U.S. 311,
32021 (1981) (declaring that the authority of the Interstate Commerce Commistsien
Board’'s predecessa@ee49 U.S.C. § 1302—over abandonmewmds both exclusive and
plenary).

Before railbanking can occur, the railroad company must seek to abandon itsHiere, eit
by initiating abandonment proceedings with the Board pursuant to 49 U.S.C. § 10903, or by
seekingan exemption from such proceedings pursuant to 49 U.S.C. § 1050ailroad
company that initiates abandonment proceedings may only abandon its line “if theiBdsird f
that the present or future public convenience and necessity require or perabahdonment
....n 49 U.S.C. § 10903(daccordid. § 10903(e) (providing that the Board “shall” approve
applicatiors for abandonment if it “finds public convenience and necessity”). In addhiemr t
is a class exemption froabandonmenproceedings for railroad companies theertifly] that no
local traffic has moved over the line for at least 2 years”satidfyother specified criteria49
C.F.R. 8§ 1152.50(ap), (d)(1);see alsad. § 1152.50(c) (finding, in accordance with 49 U.S.C.
§ 10502, that when the stated criteria are satisfied, abandonment proceedings assanyrtece
implement rail transportation policy or “to protect shippers from abuse of market’powo
invoke this class exemption, a railroad company must file a notice of exempticthevBloard,

id. § 1152.50(d)(2), and if the notice of exemption is complete, the Board must publistea notic
in the Federal Registaoting the submissiowithin twenty days of filing, id. § 1152.50(d)(3).

In conjunction with the railroad company’s abandonment application or rdtice
exemption, the Board will entertain protests and comments from interested third gdrties
88 1152.25, .28(a)29(a). Of particular relevance in this case, interested third parties may
submit arequest for the interim use of the railroad line &wéhpursuant to 16 U.S.C. § 1247(d),
seek a public-use condition pursuant to 49 U.S.C. § 10905, and makeraof financial
assistance (“OFA”) pursuant to 49 U.S.C. § 10904. Id.

If an interested third party submits a trafe request to the Bahthat satisfies the
requirements of 16 U.S.C. 8 1247(d), the Board makes the necessary findings pursuant to 49
U.S.C. § 10502(a) or 49 U.S.C. 8 10903(d), and the railroad company agrees to negotiate a trail-
use agreement, the Board will issue one of two documents: if the railroad compaigdniti
abandonment proceedings, the Board will issue a Certificate of Interim Trail Use or
Abandonmen{“CITU”) , and if the railroad company is exempt from abandonment procegdings
the Board will issue a NU. Id. § 1152.29(bjd). The effect of both documents is the same: to
“permit the railroad to discontinue service, cancel any applicable taritfisawage track and
materials, consistent with interim trail use and rail banking . . . ; and permit thedadrhdly

1 A railroad company may petition for an individual or class exemption, 49 U.S.C.
§ 10502(a)-(b), or, as relevant in this case, invoke a previously created class@axefdpt
C.F.R. § 1152.50 (2010).



abandon the line if no agreement is reached 180 days after it is issued, subjecigdap
conditions . . . .”_Id. 8§ 1152.29(d)(B¢cordid. § 1152.29(c)(1). The Board will entertain
requests to extend the 180-day deadline to enable further negotiations. If tael redimpany

and the interested third party execute a-ia¢ agreement, then abandonment of the railroad line
is stayed for the duration of the agreemddt.§ 1152.29(c)-(d); 16 U.S.C. § 1247(d). If no
trail-use agreeent is executed, the railroad company is permitted to fully abandon the line. 49
C.F.R. 8 1152.29(c{d).

Similarly, if an interested third party believes that it would be appropriate foribtuada
line to be put to public use, “including highwapsher forms of mass transportation,
conservation, energy production or transmission, or recreation,” 49 U.S.C. § 1@2D5seek
the imposition of a public-use condition, 49 C.F.R. § 1152.28(a)(2). If the Board finds that the
line is “appropriate fouse for other public purposes,” the railroad company may dispose of the
line “only under the conditions” imposed by the Board, which “may include a prohibitiomsaga
the disposal of the rail assets for a period of not more than 180 days from theeetfatdivf the
decision authorizing the abandonment or discontinuance, unless the properties hiagerfirst
offered, on reasonable terms, for sale for public purpodds§ 1152.28(b)accord49 U.S.C.
§ 10905.

Abandonment of a railroad line may also be postponed if an interested third pleey ma
an OFA to subsidize or purchase the railroad line to continue rail service. 49 8.18904; 49
C.F.R. 8§ 1152.27. If a railroad company filed an application for abandommmamtetition for an
individual exemption, the OFA must be made and filed with the Board within four monthe of
railroad company’s applicatigpetitionor ten days of the Board’s decision granting the
application/petitionwhichever is earlier. 49 U.S.C. § 10904(c); 49 C.F.R. § 1152.27(b)(1),
(2)(i). If a railroad company invoked a class exemptibaOFA must be made and filed with
the Board within thirty days of the Board publishing notice of the exemption in the Federal
Register.49 C.F.R. § 1152.27((®)(ii)). “The Board wil review each offer submitted to
determine if a financially responsible person has offered assistance. If gr@bmcig met, the
Board will issue a decision postponing the effective date of” its abandonmentizattbor
decision allowing an individual exemption, or notice of exemption, as appropriate. 49 C.F.R
8§ 1152.27(e)(1)2); accord49 U.S.C. § 10904(d)(1). Abandonment is postponed until the
railroad company and “a financially responsible person have reached an agreement on a
transaction fosubsidy or sale of the line” or, if an agreement is not reached, the Board
establishes the conditions and amount of compensation for the transaction..@9 U.S
8§ 10904(d)(2). If an agreement is reached, abandonment of the line will not proceed. 49 C.F.R
§ 1152.27(f). If no agreement is reached, the Board will vacate its decision postponing the
effective date of its abandonment authorizgtexemption decisiorgr notice ofexemption, id.
8§ 1152.27(9)(2), (h)(7), allowing the railroad company to abandon the line.

To exercise its abandonment authority, a railroad company must “file a notice of
consummation with the Board to signify that it has . . . fully abandoned the line” either w
one year of “the service date of the deciggermitting the abandonmefassuming that the
railroad intends to consummate the abandonment)” or, if a “legal or regulatory tmarrie
consummation exists at the end of the 1-year time period, . . . not later than 60 ddiie after
satisfaction, expiratio or removal of the legal or regulatory barrield. § 1152.29(e)(2). Upon
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the filing of a notice of consummation, the Board is divested of jurisdiction ovab#reloned
railroad line and “state law reversionary property interests, if any, take.’eftealdwell v.
United States391 F.3d 1226, 1228-29 (Fed. Cir. 20@&8e alset9 U.S.C. § 10904(g) (“Upon
abandonment of a railroad line . . . , the obligation of the rail carrier abandoninggetie li
provide transportation on that line . . . is extinguished.”). In the absence of a ilettlyotice
of consummation, the railroad company’s authority to abandon thedliterhatically
expire[s].” 49 C.F.R. § 1152.29(e)(2).

B. Fifth Amendment Takings and the Trails Act

As described in more detielow, plaintiffs claim that the issuance of a NITU prevented
them from obtaining fee simple ownership in the land underlyingailread lines subject to the
NITU and that, consequently, they are owed just compensation under the Fifth Amendment. The
Fifth Amendment prohibits the federal government from taking private property for public use
without paying just compensation. U.S. Const. amend. V. The United States Court of Federal
Claims (“Court of Federal Claims”) possesses jurisdiction to entert@imArnendment takings
claims against the United States, 28 U.S.C. § 1491(a)(1) (2@d2)is v. United States392
F.3d 1372, 1375 (Fed. Cir. 2004), such as claims premised upon the conversion of a railroad line
into a recreational trail pursuant to theils Act, Preseault K94 U.S. at 12-13.

To establish a taking, a plaintiff must first “identif[y] a cognizable Fifth Amendme
property interest that is asserted to be the subject of the talagitas Mun. Water Dist. v.
United States708 F.3d 1340, 1348 (Fed. Cir. 20183cordKlamath Irrigation Dist. v. United
States 635 F.3d 505, 520 n.12 (Fed. Cir. 2011) (“It is plaintiffs’ burden to establish cognizable
property interests for purposes of their takings . . . claims.”). To demonsti@ajazable
property interest in a Trails Act case, a plaintiff must establish ownershipdimdgacent to the
railroad line described in the NITU and that ownership in that land can bd tcattee railroad
company’s acquisitionBrooks v. United Stated438 Fed. Cl. 371, 377 (2018). A plaintiff must
also establish that the railroad company acquired an easement for railroa@gtinpbs
continued to exist at the time of the alleged taking. Ellamae Phillips Co. vdlBidees564
F.3d 1367, 1373 (Fed. Cir. 2009); Preseault v. United StdResseault I1), 100 F.3d 1525,
1533 (Fed. Cir. 1996) (en band)Vith respect to this latter requiremeatourt considers:

(1) who owned the strips of land involved, specifically did the Railroad . . .

acquire only easements, or did it obtain fee simple estates; (2) if the Railroad
acquired only easements, were the terms of the easements limited to use for
railroad purposes,ralid they include future use as public recreational trails; and

(3) even if the grants of the Railroad’s easements were broad enough to
encompass recreational trails, had these easements terminated prior to the alleged



taking so that the property owners at that time held fee simples unencumbered by
the easements.

Preseault 11100 F.3d at 1533 (footnote addealicordEllamae Phillips C9.564 F.3d at 1373.

“[1]f the court concludes that a cognizable property interest existgnidetermines
whether the government’s action amounted to a compensable taking of that int@asités
Mun. Water Dist. 708 F.3d at 1348. In Trails Act cases, a taking occurs when “government
action destroys stat#efined property rightseither “by converting a railay easement to a
recreational trail, if trail use is outside the scope of the original railwssneent’ Ladd v.

United States630 F.3d 1015, 1019 (Fed. Cir. 2010), or by compelling the continuation of a
railroadpurposes easemetiostaccommodateegotiaions for a traduse agreement, even if the
negotiations are ultimately unsuccessségleid. at 1025; Caquelin v. United Stae€aquelin

11), 959 F.3d 1360, 1364, 136Fed. Cir.2020) It is well settled that the Board’s issuance of a
NITU, which forestalls the full abandonment of the railroad line, “is the governrogoh ahat
prevents the landowners from possession of their property unencumbered by treneasem
Ladd 630 F.3d at 102%&ccordCaquelinill, 959 F.3d at 1367'The NITU .. . was a

government action that compelled continuation of an easement for a time; it diendmally

and with specific identification of the land at issue; and it did so solelyégpurpose of seeking
to arrange, without the landowner’s consemtdntinue the easement for still longer, indeed
indefinitely, by an actual trail conversion.Barclay v. United State943 F.3d 1368, 1374 (Fed.
Cir. 2006) (“The barrier to reversion is the NITU, not physical ouster from possé&gsio
Caldwell 391 F.3d at 1233-34 (“The issuance of the NITU is the only government action in the
railbanking process that operates to prevent abandonment of the corridor andubepies!
vesting of state law reversionary interests in the taftway.”); cf. Marvin M. Brandt Revocable
Tr. v. United States, 572 U.S. 93, 104-05 (2014) (explaining that an easement is termhete

it is abandoned, leaving the owner of the servient estate with an “unencunmierestiin the
land”).

C. Procedural History

On February 18, 2014, Jeffrey Memmer filed a complaint seeking just compensation
under the Fifth Amendment for himself and as representative of a class oflgisiileated
individuals. In a subsequently filed amended complaint, Mr. Memmer was joiratttional
plaintiffs: Gilbert Effinger; Larry and Susan Goebel (“the Goebels”); Owen Halpeny; &atth
Hostettler; Joseph Jenkins; Michael and Rita Martin (“the Martins”); McDonaldly&amms of
Evansville, Inc(“McDonald Family Farms?)Reibel Farms, Inc.; and James and Robin Schmidt

2 The “alleged tking” in Preseault Iwas not a CITU or NITU, but was instead the
conversion of the railroagurposes easements to trails, because the agreement to allow the
easements to be used as trails predated the Interstate Commerce Commissionlswnadgr al
the discontinuation of railroad service. 100 F.3d at 1%2%ee alsad. at 1552 (“Whether, at
the time a railroad applies to abandon its use of an easement limited to railpeskpua
taking occurs under an [Interstate Commerce Commission] order to ‘railbank'séraesa for
possible future railroad use, and allowinghe interim for use of the easement for trail
purposes, is a question not now before us. We offer no opinion at this time on that question.”).
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(“the Schmidts”). In support of their claim for just compensation, plaintiffs allegehia own
their property in fee simple; that prior to the Board’s issuance of the NITU, Indiana
Southwestern Railway Company (“Indiana Southwe$tenwned an easement acrasach of

their properies that their propereswould no longer be burdened by that easement if the
easement was abandoned or authorized for use beyond its scope; and that but for theofssuance
the NITU, they “would have the exclusive right to physical ownership, possession, and use of
their property free of any easement for recreational trail use or future railroat! insis’

answer to the amended complaint, defendant admits only one allegation: thecexistthe

NITU. Defendant also asserts five affirmative defenses: (1) plaintiffs fa@ét® atclaim upon
which relief can be granted; (2) plaintiffs withoutiaterest in the property allegedly taken lack
standing; (3) plaintiffs who have had their interest in the subject property adgdlia another
action are estopped from adjudicating those interests in this case; (4) theoflplaistiffs who
have reeived compensation for their interest in the subject property are “extingusgtreccord
and satisfaction, payment, and/or release”; and (5) the claims that have beenanalvaded.

After engaging in discovery regarding liability, the parties fdemssmotions for partial
summary judgment. The parties generally contested two issues in those motjonsetlier
Indiana Southwestern’s predecessors in interest acquired easéonamtstruct and operdteeir
railroads and (2) whether the issuarafehe NITU could effect a taking under the circumstances
presented in the case (in other words, when ausa&lagreement is not executed, the NITU
expires on its own terms, and the railroad company fails to consummate the abanddrisient
line). The court rendered its liability decision in a July 10, 2015 Opinion and CBder.
generallyMemmer v. United State422 Fed. Cl. 350 (2015).

First, after acknowledging the undisputed facts that the plaintiffs owned yrapgtent
to Indiana Southwestn’srailroad lines and that Indiana Southwestern’s predecessors acquired a
portion ofthoselines—adjacent to property owned by Reibel Farmsa@ a prescriptive
easemenid. at 354 & n.1, the court analyzed sixteen deeds through which Indiana
Souhwestern’s predecessors acquired the other relevant portions of the linescamiheel that
threeof those deedsonveyed fee simple estatek, at 358-64. Consequently, it dismissed the
claims that derived from those deeds: Mr. Hostettler’s claart,qd the claim of Reibel Farms,
Inc., and part of the Martins’ claind. at 361-62, 364. Then, with respect to the claims derived
from the thirteen deeds that conveyed an easement and the claim derived facquibkigion of
a prescriptive easement, the court concluded that the scope of those easements did not
encompass recreational trail ugd. at 364. Finally, the coudeterminedhat binding
precedent, including the Federal Circuit's decisiohadd compelledthe conclusionthat the
issuane of the NITU effected a taking and that “the taking is temporary, spanningiegn23,
2011, the effective date of the NITU, to November 8, 2013, the date the NITU expiredt” Id.
365-66.

After the court issued its liability decision, the partiesagyegl in discovery on the issue
of damages and ultimately reached a settlement of the amount due for the dasosvilved
summary judgment. On April 11, 2017, the court, “[p]ursuant to [its] Opinion and Order, filed
July 10, 2015, and Order, filed ApiiO, 2017, granting the parties’ request to enter judgment in

3 The amended complaint does not contain class allegations.
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accordance with the Stipulation, filed April 7, 2017,” entered judgment pursuant t&4b)eof
the Rules of the United States Court of Federal Claims (“RCfC”).

On June 9, 2017, defenddiled a notice of appeal indicating that it was appealing from
the court’'s summary judgment decision and the RCFC 54(b) judgment. Plaintiffslgimilar
crossappealed the summary judgment decision and RCFC 54(b) judgment on June 21, 2017. In
the dockahg statement it filed with the Federal Circuit, defendant provad§olrief statement
of the issues to be raised on appeal”. “Whether the United States is liablaKorgaof
plaintiffs’ property where no trail use agreement was reached and tadailtimately elected
not to abandon its line.” Docketing Statement of AppellaMé&nmer v. United Statedlo. 17-
2150 (Fed. Cir. July 13, 2017). In their docketing statement, plaintiffs identified toevifadj
issue for appeal: “Whether the lowaurt correctly ruled that the railroad owned fee simple in
certain segments of the railroad corridor.” Docketing Statement of Crossk&ggeMemmer
v. United States, No. 17-2150 (Fed. Cir. July 13, 2017).

On the same day that plaintiffs filed their cragpeal, the Federal Circuit issued its
decision in_ Caquelin. I In that case, several months after the NITU expired on its own terms
without the execution of a trail-use agreement, the railroad company consuhtineate
abandonment of its lineCaauelin |, 687 F. App’x at 1018. On appeal, the government
advanced an argument in tension with the Federal Circuit’'s controlling precedanthe
“blocking of [the state law] reversion” that occurred for the 180 days betwe&stiamce of the
NITU and the expiration of the NITU “was not a categorical taking but instead cabsnltr
factor takings analysis.Id. at 1019see alsad. (remarking that the government invoked the
regulatory takings framework set forthRenn Central Transportation Co. v. City of New York,
438 U.S. 104, 124 (1978), and the temporary takings analysis set fArtkaimsas Game & Fish
Commission vUnited States568 U.S. 23, 38-40 (2012)). Although it recognized that its
controlling precedent dictated the result remthy the trial court, the Federal Circuit vacated the
trial court’s judgment and remanded the case to the trial court to create “a fidlpmkd record
applying the multifactor analysis the government urges” to enable the Federal Circuit to have “a
concrete basis for comparison of the competing legal standards as applied.” I1d. at 1020.
Specifically, the Federal Circuit instructdte Caquelintrial court

On remand, the Court of Federal Claims should conduct such proceedings—pre-
trial, trial, and postrial—as are necessary for an adjudication of how the
government-advanced multi-factor analysis applies in this case, on the assumpti
that such an analysis is the governing standard. An opinion containing findings of
fact and conclusions of law under such a stardami also discussing what facts
invoke which of the Supreme Court’s standards—would sharpen the focus of
appellate consideration of the issues raised by the government in this case.

4 The only outstanding issue was the payment of costs pursuant to the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 197 whk deferred
until any appeals were resolved.



Because the issue on appeaCaquelin Iwas also present in this case, the parties, before
filing their openingappellatedriefs, jointly moved the Federal Circuitvacate this court’s
judgment andemand the case for proceedings “consistent withtuheg in Caquelin |.

Corrected Joint Mot. to Vacate and Remand to the Ct. of Federal Claims 1, Menunged
StatesNos. 172150, 17-2230 (Fed. Cir. Oct. 12, 2017). Specifically, they asserted:

[P]rinciples of judicial economy are best served byatimg the Court of Federal
Claims’ decision in this case and remanding for further proceedings like those
ordered by this Court i@aquelin. Such a remand would allow development of a
record that would further prime the case for this Court’s review.

Id. at 5. The Federal Circuit granted the joint motion. In its order, it noted tGaijuelin |,

“the Court of Federal Claims was asked to create a record applying thdaotdtianalysis the
government urged, so that this court could have a basis for comparison of the g hegei
standards.”"Memmer v. United Statedlos. 17-2150, 17-2230, 2017 WL 6345843, at *1 (Fed.
Cir. Nov. 16, 2017). It therefore ordered that “[t]he Claims Court’s judgment &eadeand this
case is remanded for further peeclings consistent with this ordér.Id.

On remand, the parties engaged in additional discovery related to the multfzalisis
and then filed pretrial briefs. The court conducted a pretrial conference inny@shiDC on
November 27, 2018. It then held a trial from April 29 to May 2, 2019, in Evansville, Indiana,
and on May 7, 2019, in Peoria, lllinois. The parties filed posttrial briefs, after widcwotht
heard closing arguments @ctober 282020.

The remainder of this opinion setath the court’s findings of fact and conclusions of
law, as required by RCFC 52(a)@)vith respect to both liability and damades.

5 On May 29, 2020, the Federal Circuit issued its decision in Caquelirjitting the
multifactor analysis urged by the government and affirming the trial court’s canclbhsit the
standard set forth ibadd “remains governing precedent.” 959 F.3d at 1366-70. Nevertheless,
because the Federal Circuit's mandate requires the court to engagaltifector analysis, it
will do so.

® The court derives the facts from the parties’ Joint Stipulations of Fact for Tal (*
Stip.”), the transcript of testimony elicited during trial (“Tr.”), and theileith admitted into
evidenceas part of the tal record(*PX,” “DX,” or “JX”). Citations to the trial transcript will be
to the page number of the transcript and the last name of the testifyingswitnes

" As reflected in the procedural history, this case is back before the court after the
Federal Circuit granted the parties’ joint motion to (1) vacate the court’s surjudgrgent
decision and RCFC 54(b) judgment and (2) remand the case for proceeditgystgithose
ordered in Caquelin IAs a consequence of the Federal Circuit’s vacatur, during trial, plaintiffs
were required to establish all elements of a takipgssession of cognizable property interests,
that the government’s action constitutecbanpensable taking, and the amount of damages—
after which the burden of persuasion shifted to defendant to rebut plaintiffs’ evidéeeee.qg.,
Falcon v. Gen. Tel. Co., 815 F.2d 317, 320 (5th Cir. 1987) (“When the Supreme Court vacated
[the trial courts] decision, it swept away all that was tied to that judgmemi'le Joy Glob.,
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II. LIABILITY: PROPERTY INTEREST

The court begins its analysis, as it must, by determining whether plaintiffs have
cognizable property intereghat werethe subject of the alleged takinGasitas Mun. Water
Dist., 708 F.3d at 1348.

A. Legal Standards

In general, state law governs the determination of the property interest acquared by
railroadcompany. SeePreseault [1100 F.3d at 1534 (“The question of what estates in property
were created by these tuoft-thecentury transfers to the Railroad requires a close examination
of the conveying instruments, read in light of the common law and statutes of {€jel&a in
effect.”). Moreover, the acquisition of property rights is governed by the law int effdee time
the rights were acquiredseeid.; Hash v. United States, 403 F.3d 1308, 1315 (Fed. Cir. 2005);
accordClark v. CSX Transp., 737 N.E.2d 752, 758 (Ind. Ct. App. 2000) (remarking that, “in
construing a deed,” courts in Indiana “consider[] the instrument relative tcathéestin effect at
the time of the conveyance”).

Inc., 381 B.R. 603, 612 (D. Del. 2007) (holding that when a grant of summary judgment had
been vacated, “the situation is as if there were no prior proceedings” on sumdtangt) see
alsoRumsfeld v. Freedom NY, Inc., 329 F.3d 1320, 1332 (Fed. Cir. 2003) (holding that when a
judgment is vacated, the “vacated judgment ‘has no preclusive force either @sraofmat

collateral or direct estoppel or as a matter of the lathetase,” and therefore the tribunal

whose judgment was vacated is “free to come to different factual conclusionsahé see

around without revisiting its decision in the earlier vacated decision” (qudtBgPhilips Corp.

v. Sears Roebuck & Co., 55 F.3d 592, 598 (Fed. Cir. 1995))); Exxon Corp. v. United States, 931
F.2d 874, 877 (Fed. Cir. 1991) (“Law of the case . . . merely requires a trial court to fadlow t
rulings of an appellate court. It does not constrain the trial court with respesiiés not

actually considered by an appellate court, and thus has long been held not to reqguade the t
court to adhere to its own previous rulings if they have not been adopted, explicitly ioitiynpl

by the appellate court’s judgment.” (footnotaelantation omitted})McGowan v. Sec'’y of HHS,

31 Fed. Cl. 734, 737 (1994) (“The law of the case doctrine does not affect the power of a court to
reconsider its interlocutory decisions. The court may change any interlocutsipdelp until

the entry offinal [judgment].” (citingJamesbury Corp. v. Litton Indus. Prods., Inc., 839 F.2d

1544, 1551 (Fed. Cir. 1988), overruled on other grounds by A.C. Aukerman Co. v. R.L. Chaides
Constr. Co., 960 F.2d 1020 (Fed. Cir. 1992) (en bang))is is not to say tit the court would

reach different conclusions on the title issues that were in dispute dwisgrtimary judgment

stage and to which the parties did not stipulate for purposes of trial, naneeigterpretation of

the deeds through which Indiana Soutistern’s predecessors acquired their property interests in
the railroad lines. But absent that analysis, there would be no grounds to consitier tineet
Board’s issuance of the NITU constituted a taking and the amount of damagestglahitiffs

might be entitled.
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1. Deed Construction
At the time the deeds were executed, Indianapewided:

Any conveyance of lands worded in substance as follows: “A.B. conveys and
warrants to C.D.” [here describe the premises] “for the sum of” [here insert the
consideration] the said conveyance being dated and duly signed, sealed and
acknowledged by the grantor, shall be deemed and held to be a conveyance in fee
simple to the grantee, his heirs and assigns . . . .

Ind. Rev. Stat. ch. 23, § 12 (1852) (recodified at Ind. Rev. Stat. ch. 18, § 2927 (1881)). Further,
“if it be the intention of the grdar to convey any lesser estate, it shall be so expressed in the
deed.” _Id. 8§ 14 (recodified at Ind. Rev. Stat. ch. 18, § 2929 (1881)). Of course, not all deeds
conform to the statutory language. With respect to such deeds:

There are several rules odnstruction to be used when construing the
meaning of a particular deed. The object of deed construction is to ascertain the
intent of the parties. In so doing, a deed is to be regarded in its entirety and the
parts are to be construed together so that no part is rejected. Wheis tizere
ambiguity in the deed, the intention of the parties must be determined from the
language of the deed alone. ...

A deed that conveys a right generally conveys only an easement. The
general rule is that a conweayce to a railroad of a strip, piece, or parcel of land,
without additional language as to the use or purpose to which the land is to be put
or in other ways limiting the estate conveyed, is to be construed as passing an
estate in fee, but reference taght-of-way in such a conveyance generally leads
to its construction as conveying only an easement.

Brown v. Penn Cent. Corp., 510 N.E.2d 641, 843Ind. 1987) (citations omittecAccord

Ross, Inc. v. Legler, 199 N.E.2d 346, 348 (Ind. 1964) (“A deed, when the interest conveyed is
defined or described as a ‘right of way,” conveys only an easement in whicbuélésrto the
grantor, his heirs or assigns upon the abandonment of such right-of-way.”); RichaushtSTBr

v. Plantz, 458 N.E.2d 251, 256 (Ind. Ct. App. 1983) (considering a deed in which the grantors
“convey[ed] and quit claim[ed] . . ., for railroad purposes, the following reakgssautd holding
that “[r]eference to the intended use of the land indicate[d] that an easeasethnveyed”
because “the grantors would have no reason to specify the use if conveying a fe§.siBupl
seePoznic v. Porter Cnty. Dev. Corp., 779 N.E.2d 1185, 1190-92 (Ind. Ct. App. 2002) (holding
that a deed that conveyed to the railroad compHhgréver, a stp of land for railroad

purposes” conveyed a fee simple and, in so holding, declined to treat the phrasedéa ra
purposes” as limiting language, noted that the deed did not include a statemenhmtheathe
deed would be void if the strip of land was not used for railroad purposes, and remarkasel that
deed did not include the term “right-ofay”).
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“Deeds generally contain three important clauses: the granting clae@$atendum
clause, and the descriptive clau8eClark, 737 N.E.2d at 758. Reference to a “rightacfy”
may appear in any of them. See, e.g., Ross, Inc., 199 N.E.2d at 349 (rejecting, as “an
overrefinement of the rules of construction,” the contention that use of théright-of-way” in
the descriptive clause of a deis meaningless when the term is not included in the deed’s
granting clause or habendum clause, and holding that “[t]he description claussedfraaly be
employed to describe the quality as well as the dimensions and quantity of the@st@yed”);
CSX Transp., Inc. v. Rabold, 691 N.E.2d 1275, 1278 (Ind. Ct. App. 1998) (holding that when the
term “rightof-way” is used in the descriptive clause “in reference to the subject matter of the
deed,” and the deed does not contain the term “fee simple,édteabnveys an easement); see
alsoPrior v. Quackenbusl29 Ind. 475, 478 (1868) (“The office of the habendum is properly to
determine what estate or interest is granted by the deed, though this may tmequerémd
sometimes is performed, by the premises, in which case the habendum may lessen, enlarge,
explan, or qualify, but not totally contradict or be repugnant to the estate granted in th
premises.” (internal quotation marks omittedaridge v. Phelps, 11 N.E.2d 503, 504 (Ind.
App. 1937) (“[W]hen the granting clause of a deed is general or indefspecting the estate
in the lands conveyed, it may be defined, qualified, and controlled by the habendBut.8ge
Clark, 737 N.E.2d at 758 (remarking that when the term “rightray* appears “outside of the
granting clause, the term is of limited walbecause it has two meanings|[:] 1) a right to cross
over the land of another, an easement, and 2) the strip of land upon which a railroad is
constructed”). Indeed, even if the granting clause “favors the construction of thesdeed a
conveying a fee simplabsolute to the railroad company, such language is just a factor in
determining whether the parties intended to grant a fee or an easement”; dbal® wxamine
“other parts of the deed to see if the grantor expressed an intention to edegegestate than
fee simple.” Tazian v. Cline, 686 N.E.2d 95, 98 (Ind. 1997).

In addition to language expressly defining or describing the interest conveyed, evidence
of the parties’ intent to convey an easement may appear in the title of theSds€lark, 737
N.E.2d at 758 (remarking that although “the cover and title of the instrument” are nioleceds
“where the granting language is clear and unambiguous|,] . . . the title may provide atldition
evidence of intent where the language of the deed is unclear”). Such evidence maghwadso i
the amount or type of consideration described in the d8edTazian 686 N.E.2d at 99 (“When
attempting to ascertain the intent of the parties to a conveyance to a railfethtaourts of
this state look at the consideration paid to the grantee railroRithard S. Brunt Tr., 458
N.E.2d at 255 (“[W]here the consideration is nominal or where the only consideratien is
benefit to be derived by the grantor from the construction of the railroad ragnehtnfull
market value for the interest acquired reflects the intent to create an easemawéxek
neither the title of the deed nor the consideration described therein conclesitaddiishes the
conveyance of an easemefeeClark, 737 N.E.2d at 758 (“[T]he title . . . is not dispositive of
the nature of the conveyancg.759 (“[L]ack of consideration or nominal consideration alone is

8 Thegranting clause contains “[t]he words that transfer an interest in a dedteo
instrument,”Granting ClauseBlack’s Law Dictionary845 (11th ed. 2019); the habendum clause
is the part of a deed or other instrument “that defihesktent of the interest being granted and
any conditions affecting the grant,” Habendum Clause, id. at 854; and the descraise cl
contains “the dimensions and quantity of the estate conveyed,” Ross, Inc., 199 N.E.2d at 349.
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not sufficient cause for setting aside a deed. ... [N]Jominal monetary catisidealone, does
not makethe instrument ambiguous, nor does it create an easem@nthigrd S. Brunt Tr., 458
N.E.2d at 255 (“Although such consideration is not by itself persuasive that the pastieed
to convey an easement, it is just one more factor held to indicate an easement . ....")

Ultimately, in construing deeds purporting to convey property interests tocadail
company, courts must be cognizant that:

Public policy does not favor the conveyance of strips of land by simple titles to
railroad companiefor right-of-way purposes, either by deed or condemnation.

This policy is based upon the fact that the alienation of such strips or belts of land
from and across the primary or parent bodies of the land from which they are
severed, is obviously not necessary to the purpose for which such conveyances
are made after abandonment of the intended uses as expressed in the conveyance,
and that thereafter such severance generally operates adversely to the normal and
best use of all the property involved. Therefawhere there is ambiguity as to

the character of the interest or title conveyed such ambiguity will generally be
construed in favor of the original grantors, their heirs and assigns.

Ross, Inc., 199 N.E.2d at 34&:e alsd®’enn Cent. Corp. v. U.S. R.Rest Corp, 955 F.3d 1158,
1160 (7th Cir. 1992) (“The presumption is that a deed to a railroad . . . conveys a right of way,
that is, an easement, terminable when the acquirer’s use terminates, rather than@dée® si

2. Scope of Easements

If the court concludes th&tdiana Southwestern’s predecessors acqaaseéments to
construct and operate their railroads, it must then ascertesther thescope of those easements
includes their use for recreational traif§S]tate law controls th&asic issue of whether trail use
is beyond the scope of the right-of-wayBarclay, 443 F.3d at 1374 n.4 (citing Toews v. United
States 376 F.3d 1371, 1376-77 (Fed. Cir. 2004)). The Indiana Supreme Court has held that
recreational trails are not withthe scope of easements created for railroad purposes. Howard v.
United States964 N.E.2d 779, 784 (Ind. 2012). Furthermore, under Indiana law, when a
railroad company acquires a righitway through adverse possession, it obtains a prescriptive
easemenfor railroad purposesSeeHoffman v. Zollman 97 N.E. 1015, 1017 (Ind. App. 1912)
(“A prescriptive right, where there is no color of title, cannot be broader thanteaihes which
the user evidences. Ordinarily there is no user by a railroad company beyond athser for
purposes of a right of way.”#iccordMacy Elevator, Inc. v. United States, 97 Fed. CI. 708, 734-
35 (2011) (“[U]nder Indiana law when a railroad acquires property by prescription or by
condemnation, a railroad generally obtaingasement for railroad purposes.”).

B. Findings of Fact

The following facts are relevant to determining whether plaintiffs hageizable
property interestthat werethe subject of the alleged taking.
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Theinterconnectingailroad lines at issue in this case are located in Posey and
Vanderburgh Counties, Indiana, situated (1) between milepost 227.5 at Poseyvilleg btla
milepost 240.2 near German Township, Indiana and (2) between milepost 277.5 at Cynthiana,
Indiana and milepost 282.0 at Poseyville, Indiana. JX 1 at 3-4. The railroad was cedsiyuct
predecessors of the current owner of the lines, Indiana Southw&steBtjp.q11-4, which is a
subsidiary of Pioneer Railcorgl. 1 4.

Indiana Southwestern’s predecessors acquired gmeesasof the railroad lines relevant
in this case by one of two means. First, they acquired aa¢42segment through adverse
possession; Reibel Farms, Inc. owns a parcel of land adjacent to this sedhéhi.JX 62at
11;JX 63 at 2;see alsdt. Sip. 1 26 (indicating that the parcel ownedRwibel Farms, Inds
adjacent to the railroad lisg Second, they acquired the remaining segments by d¥etBat
2. All of the plaintiffs own parcels adjacent to these segmédisThe deeds, all dated between
1880 and 1882, JX 39 to JX 54, agtherbe grouped into one of tweategorie®r assessed
individually.*°

Thefirst seven deeds (“Type A deeds”) contain language that is substantially similar to
the following:

Right of Way Deed

Know all men by these Presents thgitgntor(s) for and in consideration
of the construction of the [railroad] and for the further consideration of [amount],
do grant, warrant and convey to the said [predecessor railroad company] its
successors and assigndrgpsof land [number] feet in width, being a strip
[number] feet wide on each side of the center line of said Railway as it now is
located through his land . . . described as follows to wiesffdiption of land]. It
being distinctly understood that tigsant is for the purpose of construction,
maintenance and operation of said Railway.

JX 39 accordJX 40 to JX 44JX 45(containing similar language, but with the last sentence
instead providing: “It being distinctly understood that the above desdRigalcEstate is to be
used exclusively for Railroad purposes.”). The amounts of consideration set fortbeirldeels
and the approximate land area conveyed are as follows:

® The railroad lines werconstructed by Evansville and Peoria Railroad, which
subsequently became the Peoria, Decatur & Evansville Railway. Jt. Stip. T 1. ofiae Pe
Decatur & Evansville Railway became part of the lllinois Central Railroad i6.11€0 2.
Thereatfter, théines were operated by a series of railroad comparmied 3. In March 2000,
Indiana Southwestern acquired the lines from Evansville Terminal Company, dn&BaRail
Investments, Inc. 1d]3-4.

10 For convenience, the court uses certain category and deed names suggested by
plaintiffs in their motion fopatial summary judgment.
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Grantor(s) Amount Area
Wm. Marquis $100.00| 2.75 acres
N. Marquis et al. $100.24| Unspecified portion of 3.5 acres
A.H. Fretageot et al. $20.05| Unspecified portion of 3.5 acres
JaneOwens et al. $60.14| Unspecified portion of 3.5 acres
MosesEndecott $1000.00 8.24 acres
L. Williams et al. $1.00| 1.44 acres
Leroy Williams & wife $250.00] 0.97 acres

JX & at 6, 8-9, 12. Mr. Halpeny, Mr. Memmer, and Mr. Jenkins own parcels adjacent to the
land conveyed by the Type A deeds. JX 39 to JX 45; JX 63sae2alsdt. Stip.119, 22-23
(indicating that the parcels owned by these plaintiffs are adjacentrailtobad lines).

Thenextsix deeds (“Type Al deeds”) contain language that is substantially similar to
the following:

Know all men by these Presents thgntor(s) for and in consideration
of the construction of the [railroad] and for the furtbensideration of [amount],
do grant, warrant and convey to the said [predecessor railroad company], its
successors and assigns, a strip of Land [number] feet in width, being a Strip
[number] feet wide on each side of the center line of said Railwayaw iis
Located through his Land . . . , described a follows, to wit:

[Description of land]

It being distinctly understood that this grant is for the purpose of
construction, maintenance and operation of said Railway.

JX 46 accordJX 47 to JX 51 The amounts of consideration set forth in these deeds and the
approximate land area conveyed are as follows:

Grantor(s) Amount Area
H. Hillenbrand and wife $400.00| 4.45 acres
H. Goebel and wife $75.00| 2.04 acres
S. McDonald et al. $100.00| 1.92 acres
A.N. Martin and wife $700.00| 6.04 acres
H.L. Graff and wife $175.00| 3.07 acres
A.R. Grimm $257.50| 5.16 acres

JX & at 1-5. The GoebelsicDonald Family Farmghe Martins Mr. Effinger, and the

Schmidts own parcels adjacent to the land conveyed by the Type A-1 deeds. JX 46 to JX 51; JX
63 at 2;see alsdt. Stip. 1R0-21, 25, 27 (indicating that the parcels owned by the Goebels,
McDonald Family Farms, Mr. Effinger, and the Schmidtsaajacent to the railroad ligg id.

1 24 (indicating that two of the parcels owned by the Martins are adjacent tortbedréies).
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Finally, there aréhreedeedghat do not belong to a grouf he firstsuch deed (“the
Smith deed”) provides:

Right of Way Deed

Know all men by these presents, that Elizabeth Smith for and in
consideration of the Benefits to be derived from the construction of the [ddilroa
and for the further consideration@fe hundred Dollars. . do grant, warrant and
Conveyto the said [predecessor railroad company] its successors and assigns a
Strip of landsixty sixfeet in width being a Strithirty threefeet wide on Each
Side of the center line of said Rail Road as it now is located through her land . . .
described asoflows to wit: [Description of landjt is hereby understood that
Said Rail Road Company shall make one good farm crossing for the use and
benefit of Said Elizabeth Smith said crossing to be made at a point to be
designated by the Said Elizabeth Smith.

JX 52. With this deed, Ms. Smith conveyed approximately 1.22 agXe& at 11, and this
acreage is adjacent to a parcel owned by Mr. Hosteides2; JX @& at 2.

The second individual deed (“the Davis deed”) provides:
Right of Way Deed

Know all men by these Presents, That Joseph Davis and Mary C. Davis
... for and in] consideration of the benefits to be derived from the construction
of the [railroad], and for the further consideratiorOofe Hundred and Seventy-
five Dollars . . . do tant, warrant and convey to the said [predecessor railroad
company], its successors and assigns, a strip of siahdsix feet in width, being
a stripthirty-threefeet wide, in each side of the center line of said Railroad as it
now is located through his land . . ., described as follows to wit: [Description of
land] and it is hereby understood that the said Joseph Davis shall have the right t
a water canal al@nsaid line on the south side of said R.R. on said strip of land
[and] that said Joseph Davis reserves the timber on said right of way and that said
R.R. Co. shall make one good crossing for the use and benefit of said Davis
wherever he may designate.

JX 53. With this deed, the Davises conveyed approximately 2.4 aiétdéR, at 11, and this
acreage is adjacent to a parcel owned by Reibel Farms)X63; JX @ at 2.

The third individual deed (“the side track deed”) provides:
This Indenture Witneseth That Abner N. Martin and Cynthia Matrtin . . .

Convey and Warrant to [predecessor railroad company] for the sum of One Dollar
the following Real Estate . . . to wit:
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Commencing at a point on the West boundary of their right of way of the
E.D.&E [sic] Road where said Railway crosses the Base Line on the South side of
the South East quarter of Section (31) . . ., thence running in a North Westerly
direction along the right of way of said [railroad] 900 feet, thence West 50 feet][,]
thence South Eastgro00 feet, thence 50 feet to place of beginning. The same to
be theirs and their own as long as said Side track and Depot are in use any failure
or removal will make this Deed none and void.

JX 54. With this deed, the grantors conveyed either 1.@3 &tr, or 0.65 acres, JX 62 at 4-5,
and this acreage is adjacent to a parcel owned by the Martins, JX 54; JX 63 at 2. As of March
1993, no side track or depot existed on or near the acreage. JX 64.

C. Conclusions of Law
1. Property Interests Acquired by Indiana Southwestern’s Predecessors

As noted above, plaintiffs have established that they own land adjacent tortarail
lines and that their property interests trace back to the land acquired by Inolidhaestern’s
predecessors for the congtion of a railroad. Thus, the court turns to the first factor described
in Preseault IendEllamae Phillips Co.: whether Indiana Southwestern’s predecessors acquired
easementsrdee simple estates.

Determining the property interest acquiredibgiana Southwestern’s predecessors
through adverse possession is straightforw&s previously noted, such an acquisition results
in a prescriptive easement for railroad purposes. Howesegrtaining the nature of the
property interests conveyed bhetsixteen deeds at issue requires a more seahatygsis.

a. The Type A Deeds

The seven Type A deeds share the following characteristics: (1) they beae tHeigitit
of Way Deed”; (2) they “grant, warrant and convey . . . a strip of land”; and (3) they indicate
either that the “grant is for the purpose of construction, maintenamd operation” of a railroad
or that the “Real Estate is to be used exclusively for Railroad purposes.” Ttiagydauses in
the deeds conveyed strips of land to Indiana Southwestern’s predecessordrigraragunts of
consideration. If the deeds contained nothing more than the granting clauses,jthesuttie
have conveyed fee simple interests in the strips of I&e@&Ind. Rev. Stat. ch. 23, § 12 (1852).
However, the deeds also included habendum clauses indicating that the strips @&frtatalbe
used for railroad purposes. The habendum clauses qualify, without contradictintgptibe es
conveyed in the granting clauseSeePrior, 29 Ind. at 478; Claridge, 11 N.E.2d at 504. Indeed,
had the parties intended to convey fee simple interests in the strips of land, théyhaxaihad
no reason to specify the use of the land in the habendum clé&mseRichard S. Brunt Tr., 458
N.E.2d at 256. Because deeds should be construed so that no part is supBrritway$10
N.E.2d at 643, the court concludes that the parties intended to convey easements,egnd not f
simple interests, in the strips of land. This conclusion is buttressed by thieatatiese deeds
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were recorded with the title “Right of Way Deeld.'SeeClark, 737 N.E.2d at 758. Moreover,
to the extent that the “railroad purposes” language in the habendum clause tendeexit
ambiguous, public policy favors construing the desgisonveying easementSeeRoss, Inc.,
199 N.E.2d at 348.

The Indiana Supreme Court’s decisioTearziandoes not compel a different result. In
Tazian the deed'’s granting clause provided: “[The grantors] do grant and convey and warrant
...astrpofland....” 686 N.E.2d at 96. The habendum clause provided that the railroad
company was “to have and to hold all and singular the said premises in and by these presents
released and conveyed unto the [railroad company] forever for the usesposeguherein
expressed.”ld. As the Indiana Supreme Court explained, the phrase “for the uses and purposes
therein expressed” referred to the uses and purposes described in the grantingradainee
granting clause contained no limitation on the uses and purposes of the strip ¢fllatd.01;
accordid. (“[T]his deed does not describe the interest conveyed as a railroad nigdy abr
does the language limit the conveyance as for railroad purposes or railroad usenhtrast,
the habendm clauses in the seven Type A deeds specified the uses and purposes of the strips of
land that were the subjects of the granting clauses. The cdati@nfound further support for
its conclusion that the deed conveyed a fee simple interest to thadasbmpany in the use of
the word “forever” in the habendum clause. Id. The Type A deeds do not specify that the grant
to Indiana Southwestern’s predecessors webe in perpetuity. In sum, the decisiol Brian
does not control the outcome ingliase. The Type A deeds conveyed easements.

b. The Type A1 Deeds

The six Type Al deeds share the following characteristics: (1) they “grant, warrant and
convey . . . a strip of Land” and (2) they indicate that the “grant is for the purpose of
congruction, maintenance and operation” of a railroad. But for the lack of titlesifideg them
as rightof-way deeds, the Type A-deeds are substantially the same as the Type A deeds
previously described. Consequently, the court concludes that the parties to the T'deeds
intended to convey easements, and not fee simple interests, in the strips of land.

c. TheSmith Deed

The Smith dee@ossesses the following characteristics: (1) it is titled “Right of Way
Deed”; (2) it reflects that the gramtdid “grant, warrant and Convey . . . a Strip of land”; and
(3) it does not indicate that the strip of land would be used for railroad purposelsodihaf
the deed—the granting clause, the habendum clause, and the descriptive clause—does not
include any language that describes the strip of land being conveyed as a vwalytaflimits

11 The monetary consideration paid by Indiana Southwestern’s predecessors for the
rights-of-way described in the Type A deeds (and, in fact, in all of the deeds at issue) ranged
from $1 to $1000. Although the payment of a nominal amount of consideration can suggest the
conveyance of an easement, Taz&86 N.E.2d at 9Richard S. Brunt Tr.458 N.E.2d at 255,
the court is unable to determine whether the consideration paid was nomirafri@sidhe two
deeds indicating the paymeaof $1) because the record lacks any evidence regarding the value of
land in southwestern Indiana in the late 1800s.
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the use of the strip of land to railroad purposes. In such circumstances, the degd adiee

simple estate SeeBrown, 510 N.E.2d at 644ccordind. Rev. Stat. ch. 23, 88 12, 14 (1852).

The fact that the deed is titled “Right of Way Deed” does not alter the unambigatates of the
conveyance SeeClark, 737 N.E.2d at 758. Nor can public policy override an unambiguous

grant. SeeRoss, Inc., 199 N.E.2d at 348. In short, the Smith deed conveys a fee simple estate in
the described strip of land. And because Indiana Southwestern owns the strip ofiéend i

simple, the issuance of the NITU could not have disturbed the property rightsadjahent

property owner—Mr. Hostettler. Defendant is therefore entitled to judgneits favorwith

respect to Mr. Hostettler claim.

d. TheDavisDeed

The Davis deegossesses the following characteristics: (1) it is titled “Right of Way
Deed”; (2) it reflects that the grantors did “grant, warrant and Convew Strip of land”; (3) it
indicates in the habendum clause that the grantors had “the right to a water canpahaldine
on the south side of said R.R. on said strip of land” arskfre[d] the timber on said right of
way”; and (4) it does not indicate that the strip of land would be used for cagtoposes. In
contrast to the Smith deed, the Davis deed refers to the strip of land asad-nglytin the
habendum clause. Thegsence of the term “rigtatf-way” in the body of a deed can signal that
the deed conveys an easemedeeid. at 34849; Brown, 510 N.E.2d at 644; CSX Transp., Inc.,
691 N.E.2d at 1278. However, the term “rigiitway” has two meanings; it can refer totl
the right to cross land and the land its&ark, 737 N.E.2d at 758; CSX Transp., Inc., 691
N.E.2d at 1278. In the Davis deed, the habendum clause indicates that the gramied tiese
right to a water canal on the south side of the railroadséaah strip of land,” and the right to the
timber “on said right of way.” Thus, a plain reading of the habendum clause revéatgtia
of way” is being used as a synonym for “strip of land,” and therefore refers @nthédelf, and
not the righto cross it.

Because the body of the deed does not include any language that describes the strip of
land being conveyed as a rightweéy (in the easement sense of the phrasdéimits the use of
the strip of land to railroad purposes, the deed convéges simple estateSeeBrown, 510
N.E.2d at 644accordind. Rev. Stat. ch. 23, 88 12, 14 (1852). As with the Smith deed, the fact
that the Davis deed is titled “Right of Way Deed” does not alter the unambiguousafahee
conveyance SeeClark, 737N.E.2d at 758. Nor can public policy override an unambiguous
grant. SeeRoss, Inc., 199 N.E.2d at 348. In short, the Davis deed conveys a fee simple estate in
the described strip of land. And because Indiana Southwestern owns the strip offéend i
simple, the issuance of the NITU could not have disturbed the property rights of tenadja
property owner—Reibel Farms, Inc. Defendant is therefore entitled to judgmetst favorwith
respect to the portion of the claim of Reibel Farms, Inc. tates from the Davis deed.

e. The Side Track Deed

The side track deed reflects that (1) the grantors did “Convey and Warramgal. . R
Estate” to the railroad company, (2) the consideration paid by the railroad comasionev
dollar, (3) the real ¢ate would remain with the railroad company “as long as said Side track and
Depot are in use,” and (4) “any failure or removal will make Breed none and void.” Unlike
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the easemesrtonveying deeds iNacy Elevator, Ing.which provided that “[w]hen said land

herein released Shall cease to be used for Rail Road purposes, it shall ckverttiha original

tract” and “Said land 66 feet wide to be held and enjoyed by Said RailRoad Company So long as
it shall be used for a Rail Road & no longer,” 97 Fed. Cl. at 716, the side track deed lacks any of
the typical language suggesting that it conveys an easement rather than a feersrtgrier
“right-of-way” is not used, there is no statement that the “Real Estate” being conveyed is to b
used for “railroad purposes,” and the existence of nominal consideration, on its ogvnptioe

create an easemerfeeBrown, 510 N.E.2d at 644lark, 737 N.E.2d at 759; Richard S. Brunt

Tr., 458 N.E.2d at 255. Rather, the form of the side track deed follows the contemporaneous
statutory language deemed to convey a fee simple eSa&tnd. Rev. Stat. ch. 23, 8§ 12, 14
(1852). Because the deed did not convey an easement to the railroad company, the current
owners of the adjacent pareethe Martins—could not have any property rights that would have
been affected bthe issuance of the NITU

But even if the side track deeonveyed an easement to the railroad company, the
Martins would not prevail because the deed included a contingency that (1) rendered the
easement determinable and (2) would have led to the termination of the eassforenthie
Board issued the NITU. Aeterminable easement, like a determinable fee, “terminate[s] upon
the happening of the event upon which its existence is conditioned without any action by the
grantor of the estate or his successors in inter&siecHaven, Inc. v. First Church of Cktj
292 N.E.2d 837, 841 (Ind. Ct. App. 1978e alsd.indsay v. Wigal, 250 N.E.2d 755, 756 (Ind.
App. 1969) (“[T]he words[] ‘as long as’ create a determinable fee which revertiagiemn the
happening of the stated event.”). The evidence in tHeégard reflects that at some point in
time prior to March 1993, one of Indiana Southwestern’s predecessors removed treckide
and depot from or near the parcel conveyed by the side track deed. This removal tertmenate
interest held by the railrdacompany—whether it was an easement or fee simple estiaving
Indiana Southwestern with no interest in the parcel at the time the BoardtissiidU 12
Thus, the issuance of the NITU would have had no effect on the property rights of tleatadjac
property owners, such as the Martins. Defendant is therefore entitled to judgrte favor
with respect to the portion of the Martins’ claim that derives from the side track deed

2. Scope of the Easements Acquired by Indiarfdouthwestern’s Predecessors

Having concluded that Indiana Southwestern’s predecessors obtained eatamegits
adverse possession and the Type A and Type A-1 deeds, the court proceeds to the next inquiry
set forth inPreseault IandEllamae Phillips @.: what is the scope of those easements?
Specifically, are the easements limited to use for railroad purposes,tbeg broad enough to
encompass use for recreational trails? All thirteen of the deeds refletiettatnveyances were
for the purposes of constructing, maintaining, and operating a railroad, and under ladgiana |

12 Relatedly, the trial record lacks evidence that the Martins are the heirs of Abner N.
Martin and Cynthia Martin, such that they woulkdlthe beneficiaries of the reversion. See also
JX 26 (reflecting that the Martins purchased their parcels in Octob8rf@ft Eugene W.

Kuehn, Charlotte A. Kuehn, Jerry W. Schmidt, and Shirley A. Schmidt); Tr. 268-69 (Martin)
(stating that the Martins pchased their parcels in a private sale from a mentee of Mr. Martin’s
father).
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recreational trails are not within the scope of such easements. Moreover aal redingpany
obtains a railroad purposes easement when it acquires property to constautranel its
railroad by prescription. Accordingly, the easements possessed by Indiana Southatessere
in this case are limited to use for railroad purposes.

3. Existence of the Easements at the Time of the Alleged Taking

The final inquiry undePreseault IlBndEllamae Phillips Cois whether Indiana
Southwestern’s easements terminated before the alleged taking. Plaintifsdcthrat the
taking occurred when the Board issued the NITU, and further contend that theheditieig
Southwestern took actions that, under state law, constituted the abandonmeraitsbte r
lines. Thetrial record lacks any evidence that Indiana Southwestern or its predecessors
abandoned the easements, or that the easements were otherwise terminatedheissuance
of the NITU. Thus,the court concludes that at the time of the alleged takingatoelsheld in
fee simple by adjacent landowners were encumbered by the easeAmmsdingly, those
plaintiffs who ownparcelsadjacent to theasemerstconveyed by the Type A and Type A-1
deeds—Mr. Halpeny Mr. Memmer Mr. Jenkinsthe GoebeldyicDonald Family Farmghe
Marting Mr. Effinger, and the Schmidts—and obtained through adverse posse s&amel-
Farms, Inc—have ognizable Fifth Amendment property interests.

[ll. LIABILITY: FIFTH AMENDMENT TAKING

Having determined the existence of cognizable property interests at the tiree of th
alleged taking, the next inquiry is whether those intenestre, in fact, taken. Casitas Mun.
Water Dist, 708 F.3d at 1348. In its vacated summary judgment decision, the court, relying on
the Federal Circuit’s decision lradd treated thdBoard’'sissuance of the NITU as a categorical
physical taking.However, the Federal Circigtremand order in this case and Hezleral
Circuit’'s decision inCaquelinlll require the court to revisit its holding.

A. Legal Standards
The court must addresso overarching issues to determine whether the government is

liable for a takingn the circumstances presented in this cg4¢ the nature ahe allegedaking
and (3 whether the government’s actiesthe NITU—caused a takingThe resolution of the

13 By deed, Mr. Halpeny’s parcel extends to the centerline of the adjacent railroad line,
JX 20 (deed), and the parcel owned by McDonald Family Farms encompasses the erdine rele
segment of the adjacent railroad line, JX 17 (deed); JX 19 (map). The remaining named
plaintiffs did not acquire the land underlying the adjacent railroad line whenc¢hayed their
parcels. JX 11 (Memmer deed); JX 14 (Goebel deed); JX 23 (Reibak, Inc. deed); JX 26
(Martin deed); JX 29 (Effinger deed); JX 32 (Jenkins deed); JX 34 (Jenkins map); JX 35
(Schmidt deed). Under Indiana law, their parcels extend to the centerlineadljdbent railroad
lines. SeeMacy Elevator, Inc., 97 Fed. Cl. at 720-(noting that it is well settled in Indiana that
when deeds do not include the railroad right-of-way, the adjoining fee owners own to the
centerline of the righof-way, subject to the easement).
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first issue is dictated by the Federal Circuit’s decisiohsadd and_Caquelin 111, but must be
addressed due to the Federal Circuit's mandate.

1. Nature of aTaking

“When the government physically takes possession of an interest in property for some
pubic purpose, it has a categorical duty to compensate the former owner, regardlbsethef w
the interest that is taken constitutes an entire parcel or merely a part th@i@udeSierra
Preservation Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 322 (2002). Takings
in Trails Act casesonstitutesuchcategorical physical takingsSeeCaquelinlil, 959 F.3d at
1367-7Q Ladd, 630 F.3d at 1025. Depending on the circumstances, these takings can be
permanent or temporaryCaquelinlil, 959 F.3d at 1361.add, 630 F.3d at 102Barclay, 443
F.3d at 1378Caldwell 391 F.3d at 1234.

Another type of taking relevatu this casgdue to the Feder&ircuit's remand order) is
temporary noncategorical physical takings.Alkansas Game & Fishhe United States
Supreme Court (“Supreme Courtigld that “government-induced flooding temporary in
duration gains no automatic exemption from Takings Clawsgeection” and that “[w]hen
regulation or temporary physical invasion by government interferes with private property
number of factors are relevant to determining whether a “compensable taksgtdurred:

(1) theduration of the interference; (2he degree to which the invasion is intended or is the
foreseeable result of authorized government action,ti§8)character of the land at issue,”
(4) “the owners ‘reasonable investmetiacked expectations’ regarding the land’s use,” and
(5) the “[s]everity of the interference . ...” 568 U.S. at 3§-88 als@d\rk. Game & Fish
Comm’n v. United State§36 F.3d 1364, 1370 (Fed. Cir. 2013)r{6 determine whether a
taking has occurred, a court must consider whether the injury was caused by authorized
government action, whether the injury was the foreseeable result oftibat and whether the
injury constituted a sufficiently severe invasion that interfered witthatidowner’s reasonable
expectations as to the use of the 18ndAlthough the Federal Circuit held @aquelinlll that
the multifactor test set forth itrkansas Game & Fistlid not apply to a Trails Act taking
triggered by a NITUthe court must assume that it may applguch a situation to execute the
Federal Circuit's randate*

14 1n Caquelin, the government argued in theraftive that in a Trails Act case in which
the NITU expired without the execution of a trail-use agreement, the alleged $dkiuld be
analyzed as a noncategorical regulatory taki@gquelin 111, 959 F.3d at 1368ee alsdenn
Central 438 U.S. at 12{identifying the relevant factors as “[tlhe economic impact of the
regulation on the claimant . . . , the extent to which the regulation has interfered tnitt dis
investmentbacked expectations,” and “the character of the governmental action”). However, as
the Federal Circuit reaffirmed @aquelin 11} a taking under the Trails Act is a physical, not a
regulatory, taking. 959 F.3d at 13&f:cordLadd 630 F.3d at 1025. Thus, although the Federal
Circuit's remand instructions require the court to “create a record applynguhifactor
analysis the government urged”"@aquelin the court, like the trial court i@aquelin will limit
its analysis to the factors described in Arkansas Game & Fnsleed, there is no need to
separately address tRenn Centrallactors since they are, in large part, incorporated into the
Arkansas Game & Fistactors. SeeCaquelin v. United Stat¢sCaquelin 11”), 140 Fed. Cl. 567,
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2. Causation

In addition to determining the nature of the alleged taking, a court must asedrédher
the government action caused the injury alleged by the plaintiff. As noted above, a takirsgy oc
in a Trails Act case when the government prevents the vesting of-tastatversionary interest
by converting a railroagurposes easement into a recreational tradyarompelling the
continuation of a railroagurposes easemetiostaccommodate negotiatiofs a trailuse
agreement.Caquelinlll, 959 F.3d at 1364, 13pZadd 630 F.3d at 101 Barclay, 443 F.3d at
1374 Caldwell 391 F.3d at 1233. The NITU is the government action that prevents the
reversionary interest from vestin@€aquelinlil, 959 F.3d at 1361.add 630 F.3d at 1023;
Barclay 443 F.3d at 1374 aldwell 391 F.3d at 1233-34.

However, in Caqueliiil, the Federal Circuit observed that a NITU is a necessary, but
not a sufficient, requirement to establish a taking. It explained:

It is a fundamental principle of takings lalat a government action is not
a taking of property if, even in the absence of the challenged government action,
the plaintiff would not have possessed the allegedly taken property intStest.
Bernard Parish Gov't v. United States, 887 F.3d 1354, 1359-60, 1362 (Fed. Cir.
2018);seeUnited States v. ArcheP41 U.S. 119, 132 (1916). That causation
principle focuses on comparing the plaintiff's property interest in the presénce
the challenged government action and the property interest the plainiitf wo
have had in its absenc8eePreseault,1494 U.S. at 24 (O’Connor, J.,
concurring) (endorsing the proposition, acknowledged by the government, that
“the existence of a taking will rest upon the nature of the-stated property
interest that [théandowners] would have enjoyed absent the federal action and
upon the extent that the federal action burdened that interest”). It reflects a
causation principle hardly unique to takings law. See, e.g., Babb v. Wilkie, 140 S.
Ct. 1168, 1178 (2020) (explaining general but-for rule governing damages and
certain other resutiltering relief).

Caquelinlll, 959 F.3d at 1371The Federal Circuit then applid¢itis “causation principle” to the
situation presented in the case beforeiit which the railroad company fully abandoned its line
by filing a notice of consummation after the NITU expired without the execution af-aisea
agreement®

581-82 (2018)aff'd, 959 F.3d at 1360 (observing that two of fertkansas Game & Fisfactors
are similar to or derived from tligenn Centrallactors); Def.’s Posttrial Br. 562 (merging, in
the legal contentions, the “economic impact” factoPehn Centraand the “severity” factor of
Arkansas Game & Fi3h

15 The issuance of a NITU caasult in three general outcomes. First, the railroad
company and potential trail operator could reach auiselagreement, leading to the conversion
of the railroadpurposes easement into a trédlee, e.g.Barclay, 443 F.3d at 137Zaldwell
391 F.3d at 1231-32, 1234 n.7. Second, the railroad company and potential trail operator could
allow the NITU to expire without reaching a trage agreement and, thereafter, the railroad
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The challenged government action is the legally mandated maintenance of the
easement through denying abandonment authority to the railroad. It is undisputed
that, without abandonment by the railroad, the easement would remain. It follows
that the NITU would not have altered the continuation of the easement during the
NITU period—i.e., would not have caused the only alleged taking of propetty—
the railroad would not have abandoned the rail line during that period even in the
absence of the NITU.

Id. It therefore held “that there is no taking until the time as of which, hael leen no NITU,

the raifoad would have abandoned the rail line, causing termination of the easement that the
NITU continued by law.*® Id. at1372 see alsad. at 1370(“The precise timing [of
abandonment] is immaterial to liability if abandonment would have occurred dbeimg TU
period . . ..").

3. Abandonment Under Indiana Law

Plaintiffs, in addressing causation, argue that Indiana Southwestern abandoned the
railroad lines under state lawProperty law in Indiana provides that, upon abandonment by the
railroad, a rdroad easement terminates and the fee simple interest in the land reverts to the
grantor, or the grantor’s heirs, assigns or devisees.” Consol. Rail Corp. v. lnew8ReN.E.2d
779, 782 (Ind. 1997). By statute, “a right-of-way is considered aband®ned

company exercises its abandonment authority and fully abandons the railroad limglay fi
notice of consummationSee, e.g., Caquelin Ill, 959 F.3d at 1362. Third, as in this case, the
railroad company and potential trail operator could allow the NITU to expil®utireaching a
trail-use agreement and, thereafter, the railroad company does not exercise its abandonmen
authority and fully abandon the line by filing a notice of consummation.

16 The Federal Circuit explained that its holding was consistent withatgsas and
conclusions irCaldwell Barclay, andLadd Caquelin IIl 959 F.3d at 13772 (observing that
the holdings in all three prior cases “incorporate[d] the causation inquiry”dtieg).
Specifically, it noted that “nothing in those opinions suggests that a party in tiseseacgued
to thiscourt that, even in the absence of the NITU, the railroad would not have abandoned the
rail line until some date that would make a difference to the outcome of the isappezt—
whether timeliness, i€aldwellandBarclay, or liability for a taking, irLadd. . . .” 1d. at 1372.
It is clear that the Federal Circuit intended its “clarification of [its] case lawedtirtting of a
NITU-based taking” to be binding on the Court of Federal Clagemid. at 137172, and this
court intends to treat it asfaling. However, it is worth noting that the Federal Circuit’'s holding
appears to be inconsistent with its prior holdingaddthat a plaintiff has a complete cause of
action when a NITU is issued (in other words, the plaintiff's claim accrued) &sdjsent
events “cannot be necessary elements of the claim,” 630 F.3d at 1024, suggesting that the
holding inLaddremains bindingseeBarclay, 443 F.3d at 1373 (“Panels of this court are bound
by previous precedential decisions until overturned by the Supreme Court or thisncour
banc.”).
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(2) After February 27, 1920, both of the following occur:

(A) The Interstate Commerce Commission or the United States Surface
Transportation Board issues a certificate of public convenience and necessity
relieving the railroad of theailroad’s common carrier obligation on the right-
of-way.

(B) The earlier of the following occurs:

() Rails, switches, ties, and other facilities are removed from theofght
way, making the rightf-way unusable for continued rail traffic.

(i) At least ten (10) years have passed from the date on which the
Interstate Commerce Commission or the United States Surface
Transportation Board issued a certificate of public convenience and
necessity relieving the railroad of its common carrier obligatrothe
right-of-way.

Ind. Code § 32-23-11-6(a) (201%ke alsd.ewellen 682 N.E.2d at 783 (noting that “the
common law on whether abandonment has occurred was superseded by” statute in 1987).
However, “[a] rightef-way is not considered abandoned if thierstate Commerce Commission
or the United States Surface Transportation Board imposes on thefrighy a trail use
condition under 16 U.S.C. 1247(d).”Ind. Code § 32-23-11-8ge alsd 6 U.S.C. § 1247(d)
(2006) (“[1]f such interim use [as a trail] is subject to restoration or reconstrdotioailroad
purposes, such interim use shall not be treated, for purposes of any law or nweasf da
abandonment of the use of such rights-of-way for railroad purposes. If [an erpityp&ed to
assaime full responsibility for the management of such rigtite/ay . . . , then the Board shall
impose such terms and conditions as a requirement of any transfer or conveyaneerouse
... and shall not permit abandonment . . . inconsistent or disruptive of such use.”).

At the time that the original version of Indiana Code section 32-23y#4s enactetf
federal law provided that “rail carrier[s]” could abandon their railroad linesigh formal
abandonment proceedings if the Interstate Commerce Commission found “theasiiet or
future public convenience and necessity require[d] or permit[ted] gtredabment” and
“issue[d] to the rail carrier a certificate describing the abandonment,” 4€.1$ 30903 (1982),
or upon the Interstate Commerce Commission recognizing that the rail carrietengs &om

17 This provision was added to the Indiana Code as section 32-5-12-7 irs&69995
Ind. Acts 2100, 2124-25 (section 4 of Public Law 40-1995), and recodified as s35:=28n11-7
in 2002,see2002 Ind. Acts 187, 280, 295 (section 8 of Public Law 2-2002).

18 The original version of the statute provided that abandonment occurred when “the
Interstate Commerce Commission issues a certificate of public convenience esaltyeand
the railroad company removes the “ragwaitches, ties, and other facilities . . . from the rigfht
way.” Lewellen 682 N.E.2d at 783 & n.Bee alsad. at 783, 784 n.9 (reflecting that these two
requirements were included in the subsequent version of the statute enacted.in 1995)
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formal abandonment proceedings, id. § 10505; 49 C.F.R. § 1152.50(d)(3) (1986). These
actions—issuance of a certificate of public convenience and necessity (also referred to as a
certificate of abandonment) and the recognition of an exemptionstituted authorization for

the rail carrier to abandorsitine. See49 C.F.R. 88 1152.26(a)(1), .50(d)(3)-(1986);see also

id. § 1152.29(c)(1), (d)(1) (providing that a CITU and a NITU authorized abandonment 180 days
after issuancePreseault,1494 U.S. at 7 n.5 (observing that if a tnasle agreemens inot

reached within 180 days of the issuance of a CITU or NITU, the CITU or NITU “autathati
converts into an effective certificate or notice of abandonmeififipt authorizatiorelieved the

rail carrier “of its obligation to furnish rail serviceMayfield N. R.R. Co. v. Chi. & N.W.

Transp. Co., 467 U.S. 622, 635 (198#)was therup to the rail carrier to take the steps
necessary to fully abandon its lin8eeBlack v. Interstate ConComm’n, 762 F.2d 106, 112-13
(D.C. Cir. 1985) (discussing waha rail carrier was required to do to fully abandon its line after
receiving a certificate of public convenience and necessity,well as the “more searching and
functional inquiry about the actual intent” of the rail caraerployedoy many federatourts to
determine whether a line had been abandoned). Once a rail carrier fully abatslbnegthe
Interstate Commerce Commission no longer possessed jurisdiction over tHeréseault,1494
U.S. at 6 n.3 (citing Hayfield N. R.R. Co., 467 U.S. at 633; Rail Abandonments, 54 Fed. Reg.
8011, 8012 (Feb. 24, 1999)

The requirement that a certificate be issued at the conclusion of formal aiveamon
proceedings was removed from federal law effective January 1,24 3&eICC Termination

19 To fully abandon its line, a rail carrier was required to cease operations and cancel
tariffs. SeeBlack, 762 F.2d at 112. A prior requirement that the rail carrier file a letter with the
Interstate Commerce Commission indicating that the abandonment wascoaied was
eliminated in 1984, See, e.g., Consol. Rail Corp. v. Surface Transp. Bd., 93 F.3d 793, 798 (D.C.
Cir. 1996); Abandonment and Discontinuance of Rail Lines and Rail Transportation Under 49
U.S.C. 10903, 61 Fed. Reg. 67,876, 67,879 n.10 (Dec. 24, 1996) (to be codified at 49 C.F.R. pts.
1105, 1152).

20 1n Hayfield N. R.R. Ca.the Supreme Court stated that the Interstate Commerce
Commission’s “authorization of an abandonment” in a nonconditional certificate of
abandonment brought the Commission’s “regulatory mission to an end” and that “issuing a
certificate of abandonment terminate[d] the Commission’s jurisdictior .467 U.S. at 633.
However, in so stating, it relied on Interstate Commerce Commission preceftksitng that it
was the &xercise” of the authority granted in the certificate of abandonment (or khe ful
abandonment of the railroad line after a certificate was issued) that terminated the Son'snis
jurisdiction. Id. at 634. Indeed, iRreseault,Idecided six years latehe Supreme Court relied
on the entirety of the discussion_in Hayfield N. R.R. fBoits conclusion that “[o]nce a carrier
‘abandons’ a rail line pursuant to authority granted by the Interstate Comnmrorission, the
line is no longer part of the national rail system, and . . . as a general propdsitostdte
Commerce Commission] jurisdiction terminates.” 494 U.S. at Gaerd54 Fed. Reg. at 8012
(“[O]nce a carrier exercises the authority granted in a regular abandonmditatertine linas
no longer part of the national transportation system.”).

21 No such certificate had been required at the conclusion of exemption proce&tings.
49 C.F.R. § 1152.50 (1986); Modification of Procedure for Handling Exemptions Filed Under 49
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Act of 1995, Pub. L. No. 104-88, 88 2, 102(a), 109 Stat. 803, 804, 823-25. Therefore, the Board
“dispense[d] with the issuance of certificates and instead simply issuefi$imhs granting’ an
application.” 61 Fed. Reg. at 67,88dowever, the Board decided that it would “continue to

refer to ‘Certificates of Interim Trail Use or Abandonment’ in the trail use comtgpart to

distinguish an application proceeding from an exemption proceedidg.Ih other words, when

ruling on anabandonment application, the Board will issue either a decision (when not imposing
a trailuse condition) or a CITU (when imposing a tasle condition). Although the Indiana
legislature recodifiedection 32-23-11-6 in 2002, it did not amend the statute’s language to
reflect this change in federal laCompardnd. Code8§ 32-23-11-6 (2003)with Ind. Code § 32-
5-12-6 (2001).

B. Findings of Fact

The following facts are relevant to determining the nature of the altelgieg) and
whether the NITWausedh compensable taking.

1. Proceedings Before the Board

Indiana Southwestern determined that it no longer needed the railroad lirsee anis
this casdor rail service. Tr. 955 (LaKempe®gccordid. at 958 (“We did not want to maintain
the line in place.”) It thereforebegan to discuss removing the track from the lirfgseDX 108
at 531 addressingon July 28, 2010, “the section of track we are going to pull, &g
(reflecing an offer, dated July 27, 2010, to “pay Pioneer Railcorp $1,040,000 for all rail, plates,
joint bars, turnouts and miscellaneous scrap steel [and other track matemadpicbline,”
leaving behind the ties, signal appurtenances, and brjdgesalsd’r. 912 (Culen) (stating an
assumptiorthat the discussions began in the July 2010 time fre®56)@greeinghat the intent
to salvage the track materials was forrdeding the spring or summer of 2010).

On October 25, 2010, Indiana Southwestrnmitted to th Board a notice of exemption
pertaining to the railroad lines which it represented that it had satisfied all of the requirements
for seeking alassexemption from abandonment proceedings and declared wWaild
consummate the abandonment of the lines “on or after January 15, 2011.” JX;kae3so
Tr. 962 (LaKemper) (“The purpose of the filing is to termirjtie] commonrcarrier obligation
and abandon the line . . ...”)n particular, it certified “that no local traffic has moved over the
subject . . . lines . . . for at least two years” and “that there is no overh#adan the Lines that
has been, or would need to be, rerouted as a result of the proposed abandoixnéat.8;
accordid. at 5 (remarking that “the Lines have been dormant for over two years,” thaaffio
has moved over the Lines for some time,” and that “the Lines have not been used failloca
shipments for over twentfpur (24) months”). Indeed, the last loaded revenue train ran on the
lines in 2004. Tr. 901 (Cullengccordid. at 151 (Reeves), 196 (Memmer), 235 (Jenkses
alsoid. at 58 (Effinger) (stating that it had “been many years” since trains ran alfigeah), 85
(McDonald) (stating that trainsdinot run “too often” as of ten years before triaB3-24
(Goebel) (stating that a few trains had run on the lines since early 200@3 Z8ibert)

U.S.C. 10505, 45 Fed. Reg. 85180 (Dec. 24, 1980) (setting forth the exemption procedure that
was later codified at 49 C.F.R. part 1121 in September 1991).
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(stating that it had “been a long time” since trainsaaithe lines and when they did, it was
usually only one per week), 255 (Schmidt) (stating that he remembered last sieainga by

in 2000 or 2002)272 (Martin) (stating that it had “been a long time” since trains ran along the
lines) In subsequent correspondence with the Board, Indiana Sat¢haetedthat “there

was weekly (or less) train service over the line” over the prior two years thatéwaove

empty rail cars over and onto the line for rail car storage purposes only.” D)a2c2@dTr.

893, 896-99 Cullen) (stating that afterd®4 and until 200&here was storage traffic on the

lines, both empty cars and cars that were not empty, for which Indiana Southwestmedrece
payment). It asserted, and the Board later agreed, that such movements did niifydiqua
invoking tre classeexemption.DX 2.8 at 1; DX 2.29.

On November 12, 2010, the Bogrdblished a notice in the Federal Regigtarhich it
acknowledged Indiana Southwestern’s representaitioits notice of exemptigrindicated that
in the absence of an OFA theeenption would be effective on December 14, 2010, and noted
that the deadlirsfor making a traduse/railbanking requeand requesting a publigse
condition were November 22, 2010, and December 2,,2@%pectively Indiana Southwestern
Railway Co—Abandonment Exemption—in Posey and Vanderburgh Counties, IN, 75 Fed. Reg.
69,520, 69,520 (Nov. 12, 201@gcordJX 2 at 12; see alsal9 C.F.R. § 1152.50(d)(3)
(describing the applicable submission deadlind$)e Board further provided:

Pursuant to the provisions of 49 C.F.R. § 1152.29(e)(2), [Indiana Southwestern]
shall file a notice of consummation with the Board to signify that it has exercised
the authority granted and fully abandoned the line. If consummation has not been
effected by [Indiana Southwestern’s] filing of a notice of consummation by
November 12, 2011, and there are no legal or regulatory barriers to
consummation, the authority to abandon will automatically expire.

75 Fed. Reg. at 69,520X 2 at3.

Two interested third parties sought to prevent abandonment. On November 17, 2010,
Indiana Trails Fund, Inc. filed a request for a pubke condition anthe interim use of the
railroad linedor atrail. Jt. Stipy 7. The following day, the Town of Poseyville, Indiana
(“Poseyvillé) submitted a notice of its intent to file an OFA. { 8. Indiana Southwestern
responded to both submissions. On November 18, 2010, it advised the Board that it was “willing
to negotiate interim trail use/rail bankingthvi . . Indiana Trails Fund, Inc.” JX 5. Not long
thereatfter, it provide®oseyvillewith the information and documentation necessary for
Poseyville to prepare its OFA. DX 2.8 at 2.

With respect to the OFA, Indiana Southwestern supplied Posewititienformation
indicating that the value of the railroad lines was $3,812,580—$1,008,000 for the land and
$2,804,580 for the track materialgl. at 3. To arrive at the latter amour8hane Cullen, Vice
President of Mechanical Operations for Pioneer Railroad Services, Inc., aaybsidtioneer
Railcorp, Tr. 836-37 (Cullengalculated the retail value tife rails, ties, and ballast on the lines
id. at 858, 861, 868; DX 108 at 60Ae estimated thahevalue of the rails and related steel
material was %,480,000, the value of the ties was $174,580, and the value of the ballast was
$150,000. DX 108 at 60¢€f. id. at 607 (reflecting an estimated scrap value of the rails and
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related steel material of $1,040,000), 619 (reflecting that Indiana Southwestern receiveer an off

on November 18, 2010, to purchase the reusable ties for $45,000 or, in the alternative, to provide
for the disposal of all ties for $83,193To estimate the va&uof the ties, Mr. Cullen made

certain assumptions regarding the quality of the ties and the number dfdsshaualitythat

existed on the lines, Tr. 868-69, 871 (Cullen), with those assumptions based on both his
experience and his knowledge that the ties would need to be of a particular quality td suppor
empty storage traffic on the lingd. at 87981; accordid. at 878 (stating that he did not inspect

the lines when making his assumptionBpseyville filed its OFA on December 20, 2010,

seeking © purchase the lines for $376,600—$240,000 for the land and $136,600 for the net
salvage value of the track material3X 2.8 at 2-3.

The Board’s Director of the Office of Proceedings issued a decision regdrdi@i-A
on December 23, 2010. ldt1. The Director concluded that Poseywilas financially
responsible and therefore it postponed the effective date of the abandonment exemhzidd. |
With respect to th&ail-use and public-use-condition requesite Director noted thditecause
Indiana Trails Fund, Inc. had satisfied the statutory requirements and that Inolidhae&stern
had agreed to negotiate a trafde agreement, thmposition of a publiaise condition and
issuance of a NITU “would be appropriate commencing wighetifiective date of the
exemption.” Idat5. “However,” the Director noted,

an OFA takes priority over a request for issuance of a NiiTtdr a public use
condition Therefore, issuance and effectiveness of the NdiitUthe public use
conditionwill be delayed until the OFA process has been completed. If
agreement is reached on the sale of the line, the Idhidthe public use

condition would be unnecessary and unavailable. If no agreement is reached on
the OFA, the appropriate decision will be issued.

Id.

Indiana Southwestern appealed the Director’'s determinatioRPdsatyvillewas a
financially responsible offeror. JX 6 at 1. In a decision bearing a service dspeild, 2011,
the Board concluded that Poseyville was not financially resptenfor the purpose of
proceeding with the OFA proceskl. The Board then declared that its decision would become
effective on May 23, 2011, and that it would “impose the trail use conditidrmake effective
the public use condition” on the decisimeffective date.ld. at 7. Specifically, the Board
ordered:

3. The abandonment exemption will become effective on May 23, 2011,
subject to . . . the condition that [Indiana Southwestern] shall keep intact the
right-of-way, including potential traitelated structures, . . . and shall refrain from
disposing of the corridor (other than the track, ties and signal equiprioera),
period of 180 days from May 23, 2011, until November 19, 2011, to enable any
state or local government agency, or other interested person, to negotiate the
acquisition of the lines for public use. ...
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7. If an agreement for interim trail use/rail banking is reached by
November 19, 2011, and notice [sic], trail use may be implemented. If no
agreement iseached by that time, [Indiana Southwestern] may fully abandon the
line....

Id. at 7-8. Thus, the Board’s decision—served on April 8, 2@h#l, made effective on May 23,
2011—constituted a NITU. Jt. Stip. T $@e als®X 2.15 (reflecting that # Board, ina
decision served on September 23, 2011, denied Pos&yvdtpiest for reconsideration).

Indiana Trails Fund, Inc. sought and received four extensions of the initial 180-day
period to negotiate a trailse agreement, culminating in a dea€llof November 8, 2013. Jt.
Stip. 1111-18; see alsal9 C.F.R. § 1152.29(d) (reflecting that a NITU can be issued only with
the agreement of the railroad company); Tr. 814 (counsel for the parties)fstipthat Indiana
Southwestern agreed to each of these extensidind)d not seek a further extension. Tr. 967
(LaKemper) see alsad. (stating that it was Indiana Trails Fund, Inc.’s responsibility to seek an
extension). Consequentlihe NITU expired on its own termandindiana Southwestern had
sixty days—or until January 7, 2634vithin which to file a notice of consummation to signify
that it fully abandoned the railroad lineSee49 C.F.R8 1152.29(e)(2). Howevemdiana
Southwestern did not file a notice of consummation with the B&aiit. 816 (Kitay), 939, 953,
968 (LaKemper) Nevertheless, Indiana Soutbstern’s intent remained to either finalize the
abandonment or execute a tnade agreementd. at 96768 (LaKemper,)accordid. at 970
(agreeing that at the time of trial, Indiana Southwestern did not intend to reinstedickeethat
had been removed).

2. Actions of Indiana SouthwesterrDuring the Proceedings Before the Board and
Thereatfter

Indeed, Indiana Southwestern’s discussions with Indiana Trails Fund, Inc. to sell the
railroad linescontinued after the expiration of the NITid, at 969;accordDX 117 at 1, but had
not been “reduced to offers or draft documents,” Tr. 942 (LaKemf@e®g.alsad. at 971
(statingthat the discussions were temporarily “on hold” due to the “potential buyout” of Pionee
Railcorp);df. id. (stating that Indiana Southwestern also engaged-and-df discussions with
Poseyuvilleto sell thdinesthat were never “reduced to offers or draft documents”). In addition,

22 1n addition, as ofhe last day of trialno one had filed an adverse abandonment
application to requeshat the Board deem the railroad lines abandoned notwithstanding Indiana
Southwestern’s decision not to file a notice of consummation to signify that ftiiya
abandoned the lines. Tr. 818-(Kitay);see alsad. at 786 (stating that the Board hagaecpess
in which “a third party can come in and ask the Board to find that there’s no fuedetfor the
line as part of the national rail transportation system,” and that if such a reqyresttesd, “the
Board's jurisdiction over the right-ofray ceases”). However, aftigral, the Board rejected a
request by landowners in another case before the court to direct Indiana Sarthteesthow
cause why these same lines should not be deemed abandoned, PIs’ Notice of Decision Ex. A,
ECF No. 1661 (indicatng that the request was made on September 11, 2019, and denied on
January 24, 2020).
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on April 4, 2019plaintiffs’ counsel sent anl@ctronicmail message to Daniel A. LaKemper,
General Counsel for Pioneer Railroad Services, Thc 93536 (LaKemper)pffering to
purchasevhatwascharacterized abe easement interest in the corriftmr$100,000 and
seeking to reach a ddag¢fore the commencement of trai April 29, 2019._ldat 94243, DX
117 at 2-3. Indiana Southwestern did not pursue the expression of interest, (Lalkd®per)
becauséioneer Railcorp was “in discussions about a possible buyout and [its] buyer . . .
prohibited [it] from engaging in those kinds of transactions or discussions pendinggpati
deal with them,’id. at 944. AccordDX 117 at 1-2; ge alsdlr. 944-45(LaKemper)(stating that
the buyer intended to purchase Pioneer Railcorp and all of its subsidiaries, inchatiama |
Southwestern).

In the meantime, as authorized by regulation and the NITU, Indiana Southwestern took
steps to dispose of the track asttler materials on the railroad line®n August 2, 2011,
Indiana Southwestern executed a Scrap Rail Sales Agreement with A&K Materials Inc.
(“A&K") in whichA&K agreed to pay Indiana Southwestern $1.2 million to purchase and
remove “the switches, rail drother metallic track materials” from the lines. DX 113-8t 3
accordTr. 84445 (Cullen) (stating that “materials” included “[a]ll the steel rail track material,
which is the rails, joint bars, plates, spikes and bolts and natsTy. 913 (Cullen)stating that
A&K had been one of three bidders for the projeét&K was to “leave all bridges, culverts,
signal systems, road crossings, and other structures, fixtures, and faot#otsand
undamaged.” DX 113t 7;accordid. at 3 see alsdr. 88889 (Cullen) (stating that there is
“additional cost” with removing a road crossing due to the need to close the rodeand t
replace the road surfaceln addition, it could move the ties “away from the center of the right
of way” but not from the right-of-way itself, and was prohibited from allowing #eedr “other
materials . . . to obstruct, block, or alter the drainage of the right of way or aayrgling
property.” DX 113 at 7. Indeed, although Mr. Cullen estim#tatthere were appximately
48,160 ties on the lines with a total value of $174 34DX 108 at 607he determined th&fi]t
was not economically viable to go back and pick them up,” Tr. 905 (Cudlecdrdid. at 906-07
(agreeing that the condition of the ties lefthie railroad corridor as“extremely deficient for
operating trains” and that the sole reason they were left behind was because they paateoho
the agreement with A&K)982-83(LaKemper) (“If [the ties] had had value to.A&K or some
other contrator, [Indiana Southwestern] probably would have sold the ties as well. ... These
were old branch line ties and . . . it's unlikely that after they’ve been removadheorails there
would[] be much usable surface I&ft. The deadline for the removal work was April 1, 2012.
DX 113 at 4.

A&K complied with the terms of the contracemoving all rails (except those in road
crossings) and moving the ties from the center ofalad linesby the deadline Tr. 849-54
(Cullen);accordid. at 920 (stating that the work was completed by early February 2012); DX
114 (reflecting a $1.&hillion payment to Indiana Southwesteraf,; Tr. 976 (LaKemper)(stating

23 Based on his experience, Mr. Cullen assumed that half of the ties were junk and would
need to be sent to a landfill at a cost of $120,400, that a quarter of thereegusable on
railroad tracks (relay number one grade) and could be sold for $174,580, and that themgemai
guarter of the ties were reusabkbdut perhaps not in railroad tracks—and could be sold for
$120,400. Tr. 870-71, 873-75, 878-82 (Cullen).
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that Indiana Southwestern apparently sent a train to the lines in Sep&dhhdo “assist in the
salvage of the rail’) Indeed, a number of thestifying plaintiffs (or plaintiffs’ representatives)
recalled that the tracks were removed in the 2201P time period SeeTr. 85-86 (McDonald),
152, 162 (Reeves), 190 (Memmer), 208 (Siebert), 235 (Jenkins), 255 (Schmidt), 272 (Martin).
And dl of them noted that the ties were le&hindin piles or stacksSeeid. at 58,73
(Effinger),85-86 (McDonald), 1089, 128 (Goebel), 153,62 (Reeves)1 76, 190-91
(Memmer),208 (Siebert), 235-36 (Jenkins), 256{Schmidt) 273 (Martin). After A&K

completed its work, Indiana Southwestern performed no mainteatrggthe railroad lings

such as spraying for weeds or removing vegetationat 19016 (Cullen)accordid. at 5859
(Effinger), 87 (McDonald), 105 (Goebel), 150 (Reeves), 174 (Memmer), 209 (Siebert), 256
(Schmidt), 271 (Martin)see alsd®X 1.D (photo of theailroadcorridor adjacent to the Memmer
property); PX 2.D (photo of theilroadcorridor adjacent to the Goebel property); PX 3.D

(photo oftherailroad corridor adjacent to tihdcDonald Family Farms property); PX 4.D (photo
of therailroadcorridor adjacent to the Halpeny property); PX 5.D (photo ofaheadcorridor
adjacent to the Reibel Farms, Inc. property); PX 6.D (photo abflteadcorridor adjacent to

the Martins’ property); PX 7.D (photo of tin@ilroadcorridor adjacent to the Effinger property);
PX 8.D (photo otherailroadcorridor adjacent to the Jenkins property); PX 9.D (photo of the
railroad corridor adjacent to the Schmidtsoperty). Rather, many of the plaintiffs or their
lessees performed such maintenance. Tr. 82, 87 (McDonald), 105, 114, 131 (Goebel), 147, 149-
50, 154-55 (Reeves), 174 (Memmer), 207, 209 (Siebert), 236, 245 (Jenkins), 256 (Schmidt), 270-
71 (Martin).

3. The Character and Use ofPlaintiffs’ Properties
Finally, to comply with the Federal Circuit's mandate to apply the multifactor test

described in Arkansas Game & Eishe court finds the following factegarding thgparcels
involvedin this case

a. The Effinger Property

The poperty owned by Mr. Effinger is a 47.45-acre parcel, roughly rectangular in shape,
with the railroad line running along its western boundaryat &7 (Effinger) JX 30; JX 31.
But seelr. 52 (Effinger)(statingthat the parcel includes 4¢res). The only structure on the
parcelis a cell phone tower. Tr. 55 (Effinger)he parcel is hilly and mostly wooded, but has
three areas of tillable landd. at 55, 6768; see als@X 30 (reflecting that the parceldtassified
as agricultural lanthat includes 12 acres of tillable land and 35.45 acres of woodland). Mr.
Effinger does not farm the tillable areas himself; at the time of trial someone else faegmed th
eastern tillable area, and up until two years prior to trial, his brother fahmedestern tillable
area.Tr. 55, 69, 72Effinger). Due to ditches being washed out on the property at the time of
trial, the middle and western tillable areas could not be accessedardgpurposes, but a
neighbor kepthe western tillable area moweltl. at 69-70, 72. Mr. Effinger uses the land
primarily for huntingdeer, squirrels, rabbits, and turkeses;reational activities such as hikjng
and obtaining firewood. Id. at 56-572

The parcel has been in Mr.fliger’s family for over 100 years. Id. at 5RIr. Effinger
was deeded the parcel from his father on January 31, 2006sHwalbsum id. at 5354, 65-66;
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JX 29; the parcel had been part of a larger parcel that his father divided amoinitghés, Tr.

66 (Effinger). The parcel has sentimental value for Mr. Effinger, and thus healoesend to

sell it even though he has “had offers to sell half of that property . . . for a lot of moneyld. . .”
at 53 accordid. at 74. Mr. Effinger has insurance in case someone gets injured on the parcel.
Id. at 60. Indeed there have been trespassers, some of whom have dumped tragiaiinote
corridor. 1d.at59-60.

Mr. Effinger would like to get the railroad corridor back. Id. at 60. He would plant cover
crops so that the wildlife could have something tcagatalso sees value in erecting a fence
along the centerline of the corridor to keep trespassers off of the.pltcat 60-61cf. id. at 59
(stating that there is a barbadre fence between the western boundary of the parcel and the
corridor). Prior to this lawsuit, Mr. Effinger had heard that there was a plan to put a trail in the
corridor, but he had never seen the NITU. altd75. He understands that he may need to buy the
corridor from Indiana Southwestern to useldt. at 62.

b. The Goebel Property

The property owned by the Goebetssists of two nonadjacent parcels classified as
agricultural land:anirregularly shaped, 59.84erepar@l and a triangular, &cre parcef? JX
15; JX 16;see alsalX 15 (reflecting that the larger parcel includes 60.42 acres of tillable land
and 1.66 acres of nontillable land, while the smaller parcel includes 3 acresbbd téind); JX
16 (reflecting that all but a small portion of the triangular parcel is farm&adg. railroad line
runs diagonally through roughly the middle of the largecglamwith ax approximately80-acre
portion to the west of the line an@&acre portion to the east of the limad along the longest
side of the triangular parcel. JX;IB. 101,106, 116 (Goebel)The larger parcel is flat, Tr. 106
(Goebel), and th&iangular parcel has a steep bank and a stream running thradghtit] 32,
136. The parced arepart of a 630-acre farm operated by Mr. Goebel and his_soat 1100,
104, 115 (Goebel). Mr. Goebel grows corn, wheat, soybeans, and pumpkinsjesdttpeayields
of 210 bushels of corn per acre, 55 bushels of soybeans per acre, and 4000 pumpkins per season.
Id. at 10204; see alsd”X 11 at 56 (“Average vyield is as follows: corn 22Z%0 bushels per
acre; soybeans 780 bushels per acre single cropld0 bushels per acre double crop;. . .
winter wheat 100 bushels per acre; and . . . 3,000-4,000 pumpkins per aidne.%oll
“Productivity Index is 149 which is average to good for the afe@®X 15 at 29.

24 The total acreage of each parcel is set forth in the tax assessor’s records as the “legal
acres” and the “parcel acreage.” JX 15. The totals are less than the “measured acreage” in the
same recordsld. In addition, the totals differ from those oféer by Mr. Goebel during trial.

SeeTr. 11648 (Goebel) (stating that the larger parcel includes approximately 68 adridsean
triangular parcel includes “probably” 5 to 6 acres).

25 The “Productivity Index” is a measurement developed by the United States
Department of Agriculture; the scale “probably” goes up to “200.” Tr. 381 (Mat)hews
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The two parcels, and the larger farm of which they are &@dhatye been in Mr.
Goebel’s family for a long timeTr. 110-11, 120 (Goebel). Mr. Goebel initially leased the
parcels from his cousin in 1979. Id. at 100, 121that time, he understood that the railroad
line could be abandoned at some time in the futureat 1t2325. Then, when he purchased the
parcels in February 2000, JX JatcordTr. 122 (Goebel), his understanding evolved to
believing that the line rght be abandoned, based on the small number of trains being run. Tr.
123-25 (Goebel)He first learned thdndiana Southwestern was considering abandoning the
line approximately five or six years before his May 2018 deposition, when the traeckbeiumy
removed.ld. at 127, accordid. at 109 (stating that the tracks were removed “probably” six years
before trial)

Mr. Goebel witnessed the removal of the tracks; the rails were taken fromltbad
corridor, the ties were piled up to the side of line, and the ballast was left in plackl. at 107-
09, 128, 130-31. Subsequently, someone took all of the “good” ties that remained, leaving the
bad ones and other “junk” behinél. at 108,128

An individual helping to remove the tracksld Mr. Goebel that no one was permitted on
therailroadcorridor, and “no trespassing” signs were posted where the corridor interdécts wi
roads. _Idat 1(B-11, 129.Nevertheless, there is a problem with trespasserseorothidor that
has worsened since the tracks were remouesspasserkunt ride their fourwheelersalong the
corridor andnto the adjacent fields, anduring pumpkin season, pick the pumpkins and then
take them tahrow at houses and off of trestldsl. at 107, 112-13. In addition, Mr. Goebel
crosses the corridat one locatiorio access the two sides of the larger parkklat 133

The existence of the railadcorridor has required Mr. Goebel to expend greater efforts
and incur greateng@enses to farm his parcel. For example, he must use point rows to farm his
parcel, which “wastes fertilizeand . . . wastes seed[,] and it's hard to harvest and hard to plant

.27 1d. at 108.

Mr. Goebel has always understood that when trains stopped running along the railroad
line, he would get that land back. Id. at 111, 139. If he ownegilh@adcorridor,he would
also be able to exclude the trespassktsat 114. In addition, he would level it where he could
and farm on it, which would increase his crop yields.atd0809, 11112, 114 accordid. at
132 (stating that it would not be difficult to level the corridor on the large pamaethat
leveling the triangular parcel would not be feasible due to a ditch along the Weethedess, he
could still farm up to the ditch)One of plaintiffs’ expertvitnesses, David Matthevw opined
that onverting the corridor from nontillable land to tillable land would have cost appatedyn

26 Mr. Goebel's 630-acre farm includes a farm previously owned by his great-
grandfather and a 140-acre farm previously owned by his cousin. Tr. 111, 115-16 (Goebel).

27 Point rows are created when planting an irregularly shaped feeTr. 93-94
(McDonald). Point rows will overlap with the end rows that surround a field, leading to double
planting on the overlap. Id.

28 The court qualified Mr. Matthews as axpert appraiser. Tr. 313 (court).
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$17500n the date the NITU was issue#i33 to chisel plow the railroad bed and $1716 to cut
and fill the ditches alongside the railroad bed with a bulld®&zéd. at 408 (Matthews) PX 15 at
33;see alsd’X 11 at 6 (indicating that “[sJome ballast woulded to be removed or buried”).
Further,plaintiffs’ otherexpert witness, James B. Kliebenst&fiopined that there would be a
return ofapproximately$13 to $17 for every dollar spent on converting the corridor. PX 11 at 8;
Tr. 623 (Kliebenstein). However, defendant’s expert on what a reasonable buyer ofiagticul
land might consider, Charles McCaffyppined that reclaiming a corridor is not quick or easy
due to (1) the need to remove ballast from the corridor, a costly process; (2)ettee se
compacting caused by the operation of the railroad; (3) the length of time it taked fo
productivity to improve; (4) drainage concerns; and (5) the potential need to coordihate w
owners of neighboring parcels. Tr. 752{b&cCarty).

Mr. Goebel first heard that the mnaibdcorridor might be converted to a trail around the
time the track was removedd. at 128 (Goebel). He was aware that Indiana Southwestern
wanted the adjacent landowners to buy back the corridor. Id. at 113.

c. The Halpeny Property

The property owned by Mr. Halpers/a 34acre parcel classified as agricultural land that
is split into two parts by a county road: a large acute-trapest@ged area on the east side of
the road and a very small triangular-shaped area on the west side of the road. XIX2$eé
alsoJX 21 (reflecting that thparce includes33.6 acres of tillable land); JX 22 (reflecting that
the entire parcel is farmed); Tr. 2(&iebert)(stating that the parcel includes 33 acres)-@b4
(stating that the triangular portion of the parcelksllf farmed by a neighbor). The railroad line
runs along the southern boundary of the parcel perpendicular to the county road. JX 22; Tr. 207
(Siebert). Corn and soybeans are grown on the parcel in rotation, with yields té ‘@vkir
200" bushels of corn per acre and “from 60 to 70, maybe 75” bushels of soybeans “on a really,
really good year.” Tr. 205 (SieberficcordPX 11 at “Average yield is as follows: corn 240
bushels per acre and soybeans 65 bushels per adre€)soil “Productivity hdex is 148 which
is average for the area.” PX 17 at 31.

Mr. Halpeny acquired the parcel from his mother in September 1993, JX Z2@asand
leasel the parcel tdPatrick Siebersince 2016Tr. 213(Siebert) Mr. Siebert’s family has
farmed the parcel as long as Mr. Sielvart remembeibefore Mr. Siebert, the parcel was

29 A chisel plow uses “deep tines that . . . dig up and fluff up the ground” that may have
been compacted by the operation of a railroad. Tr. 390 (Matthews). Using a chisebgt®ow c
$25 per acre, id. at 391, and using a bulldozer costs approximately $2 per cubic yard of earth
moved, id. at 388, 391.

30 The court qualified Dr. Kliebenstein as an expert in agricultural econontddsuan
management. Tr. 594-95 (court).

31 The court allowed Mr. McCarty to testify only tire topic of what a reasonable
farmer would do with a railroad corridor. Tr. 743 (cousBe alsad. at 74243 (government
counsel), 746-48 (colloquy between the court and government counsel).
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farmed by his father and brother, and before that, by his father’s uncle. Id.@®;2@2- alsad.

at 203 (stating that Mr. Siebert’s lfigr and brother leased the parcel on a stwgre basis with

Mr. Halpeny, retaining threfifths of the proceeds)Mr. Siebertrents the parcel for $200 per
acre ld.at 202 see alsad. at 332 (Matthews) (suggesting that this rent “may be a sweetheart
deal). In a good yearherealizes a profit of “maybe” $200 per acre. Id. at gbiébert)

Mr. Siebert does not cross the corridor to access the parcel because access is possible
from the county roadld. at 207, 209. Howeverheére have been trespassers on the railroad
corrido—people on four-wheelers and hunters. Id. at 209, 211-12.

Mr. Siebert does not want a trail on the railrcadidorbecause it would create more
traffic and more trashld. at209-10. In fact, hewould like to get the corridor back. Idf he
owned the corridor, h&ould also have better access to the parcklat 210. In addition, he
would dispose of the ties, dig out the gravel, cut down the trees and brughararatiditional
crops. _Id. at 210-11. Mr. Matthews opined that converting the corridor from nontillable land to
tillable land would have cost approximately $6500 on the date the NITU was issued: $25 to
chisel plow the railroad bed and $6481 to cut and fill the ditches alongside the raildoaiihbe
a bulldozer.ld. at 433 (Matthews)PX 17 at 25gsee alsd®X 11 at 9 (indicating that “[s]Jome
ballast would need to be removed or buried”). Further, Dr. Kliebenstein opined tieatvthéd
be a return of approximately $2 for every dollar spent on converting the corridor. PX 11 at 11
Tr. 638 (Kliebenstein).But cf. Tr. 752-59McCarty) (stating the difficulties involved in
reclaiming the land)76263 (stating that a tenant might be reluctant to incur the expense
reclamation without assurances from the landowner that he or she could farndtfa lang
enough to recovehe expenses).

d. The Jenkins Property

The property owned byir. Jenkins is a 66oot-by-165foot residential lowith the
railroad line runmg along its eastern boundary. JX 33; JX 34; Tr. 233, 247 (Jenkins). Mr.
Jenkins purchased the lot on contract for $8000, fulfilling the contract around 1995 or 1996. Tr.
232, 240see alsdX 32 (reflecting that in October 2001, the\ds conveyed tMr. Jenkins
pursuant to a dissolution decree). He finished building his house on the lot in 2006 and then
built a separate garagér. 233-34 247 (Jenkins). It cost Mr. Jenkins approximately $70,000 to
build the house. Id. at 247.

When Mr. Jenkins purchased the lot, there were trains running along the railrodd.line
at 241, 246.The presencef theline reduced the price that Mr. Jenkins paid for the lot, as did
the presence of a mobile home and two tin buildings on the loat 24.243. Upon the removal
of the tracksballastor smaller rockgnow covered by grass) and some partial ties (subsequently
burned by Mr. Jenkins) were left behind. &123536, 244-45 Trespassers are a concern for
Mr. Jenkinsespecially with respect to the possible theft of property from his yard or his garage
Id. at 237-38. Indeed, people on fauneelers used todspass on the corridor until “no
trespassing signs” were posted, and other people walk their dogs on the corridor. 187t 236-

Although Mr. Jenkins did not purchase the lot with the understanding that he owned the
railroad corridor othe expectation that he would eventually obtain the corridoat 8413, 246,
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“over a period of time when [he] learned that they were going to give it up, [he] thoughtldt w

be nice to have to extend [his] property out,” id. at 247-#48adt, f the corridor vas returned

to Mr. Jenkins, he has considered possibly drilling for oil on it. Id. at 238. If, on the other hand,
the corridor was converted into a trail, Mr. Jenkins would be concerned, but natdcect a

privacy fence because it would be too costly and would make it more difficutivohis lawn.

Id. at 238, 246-4;/cf. id. at 234 (stating that there used to be a chickeafence separating the
corridor from his lot, but that the town removed it when it buried a sewer pipe along thadail
line). Prior to his deposition, Mr. Jenkins had not seen the NITU. Id. at 248.

e. The Martin Property

The property owned by the Martins consists of two adjacent paeétangular,
64.35-acre parcel classified as agricultural land, and an irregularly shaped, 44r2. g@rcel
used as agricultural land (but classified as residential ldddat 268-69, 2768 (Martin);JX
27; JX 28;see als@X 12 (reflecting thathe smaller parcel includes 42.48 acres of tillable land
and 20.1 acres of woodland, and that the larger parcel, which is deemed to be “residential
includes 98.06 acres of tillable land); JX 28 (reflecting that all but the woodadfahe parcels
andthe railroad corridor are farmedRBut seelr. 268 (Martin) (indicating that the parcels
include 197 acresP77 (same).The railroad line runs diagonally through the parcdl$.28; Tr.
271 (Matrtin). The parcels are a portion of the little more th@@Q.acres farmed (and roughly
300 acres owned) by Mr. Martin. Tr. 267 (Martin). Mr. Martin grows corn, soybeans, and wheat
on the parcels. Id. at 270. The quality of the soil is good. Id. aB268rdPX 19 at 29 (noting
that the soil “Productivityndex is 150 which is average to good for the area”). Consequently,
Mr. Martin canachieve yields of 200 bushels of corn per acre, 55 to 70 bushels of soybeans per
acre, and 80 to 100 bushels of wheat per atre269-70(Martin); accordPX 11 at 12
(“Average yield is as followscorn 200 bushels per acre[]; double crop soybeans 62-65 bushels
per acre; winter wheat 880 bushels per acre.”)

Mr. Martin begarieasingthe parcels around 2004 on a ceb@re basis, retaining two
thirds d the proceedsTr. 280-81(Martin). Then, in October 2008, tiMartins purchased the
parcels in a privateale Id. at 268-69; JX 26. They paid $5500 per acre, for a total of $1.1
million—probably one half of thearcels’ valuef sold at auction Tr. 269 (Martin) They then
sold the portion of the larger parcel north of the railroad-#88 acresof farm land—for
$10,000 per acre, but retained tight to the railroad corridorld. at 278-80, 288The
existence of the railroad limenningthrough theparcelsdid not affect the price the Martins paid
for them,id. at 281, but does increase the costs involved in farming the land because of the
additional seeds and fertilizer Mr. Martieeds due to the point rows, id. at 271€f2id. at
284-& (stating that a stream on the larger parcel also requires the use of point rows)

Mr. Martin had seen trespassers on theagadcorridor “for a couple of years,” but not
since trees starting growing on the corridor. Id. at 2WIB. Martin himself crosses the corridor
using one othree legal crossingdd. at281-82.

Mr. Martin would like to get the railroad corridor back and join his parcelsat &¥2. If

he owned the corridor, he would be able to plant his fields with longestemghter rows
increasing his productivityld. at 272, 274But seed. at 28384 (stating that he had not thought
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about how he would plant his fields in the absence of the corridor). To accomplishuhjshees
would need to remove the rock and any structure lying underneath, and then use a bulldozer to
level the area (which is pretty flatdd. at 27374. Mr. Matthews opined that converting the
corridor from nontillable land toltable land would have cost approximately $16,300 on the date
the NITU was issued: $3960 to remove sraatimedium trees, $118 to chisel plow the railroad
bed, and $12,243 to cut and fill the ditches alongside the railroad bed with a bulldoa¢#1&d.
(Matthews);PX 19 at 33see alsd®X 11 at 12 (indicating that “[sJome ballast would need to be
removed or buried?) Further, Dr. Kliebenstein opined that there would be a return of
approximately $2.50 to $3 for every dollar spent on converting the corridor. PX L1Tat 14

628 (Kliebenstein).But cf. Tr. 752-59McCarty) (stating the difficulties involved in reclaiming

the land). Prior to his deposition, Mr. Martin had not seen the NIT.284 (Martin).

f. The McDonald Family Farms Property

The property owned by McDonald Family Farms is a squaracB8parcel classified as
agricultural land.Id. at 91 (McDonald);JX 18; JX 19see als@X 18 (reflecting that the parcel
includes 24.1 acres of tillable land and 13.9 acres of woodland); JX 19 (reflectiad tha a
small portion of the parcel is farmed); Tr. 93 (McDonald) (agreeing that there ads wo a
small portion of the parcel)The railroad line runs diagonally across the southwest portion of
parcel, splitting the parcel into a-&tre portion north of the line and a triangul&acre portion
south of the line. JX 19; Tr. 91-92 (McDonald). The parcel is part of ad&&0arm owned by
McDonald Family Farms, which in turn is owned by David McDonald and his three children in
equal shares. Tr. 78, 83, 92, 95 (McDonald). Mr. McDonald currently grows corn and soybeans
in rotation, and has previously planted wheat and alfalfa on the parcel. Id. at 80. | Goelggi
is “very good.” 1d. at 81-8ZaccordPX 16 at 29 (noting that the soil “Productivity Index is 149
which is average to good for the area”). Consequently, Mr. McDonald has obtained good yields
for his crops: 242 bushels of corn per acre and 71 to 72 bushels of soybeans per acre. Tr. 82
(McDonald) see alsd*X 11 at 15 (“Average yield is as followsorn 180200 bushels per acre
and soybeans 600 bushels per acre.”)

The parcel has been in Mr. McDonald'snidy since 1829, when Andrew Jackson
deededt to one ofMr. McDonald’sancestors.Tr. 78 (McDonald). In fact, Mr. McDonald’s
greatgred-grandfather conveyed tleasemento a predecessor of Indiana Southwesternatld.
97. Mr. McDonald’s father inherited the parcel from his mother in 1968, andiéseled the
parcel to McDonald Family Farms in 1981 for nominal consideration. Id. at 79, 96; JX 17.
McDonald Family Farms did not acquire the parcel because it believed that ételyirwout!
get back the railroad corridoir. 97-98 (McDonald).

After the tracks were removed, Mr. McDona&wentually burned the tiésat were left
behind upon discovering that trespassers has used them to construct hunting blindsroalhis pa
Id. at86-87. Trespassers-people on four-wheelers, dirt bikes, and hordeave- become more
prevalent since the tracks were removédtl.at 87.

Thepresencef the raitoadcorridor has required Mr. McDonald to expend greater

efforts and incur greater expesde farm his parcel. For example, Mr. McDonald created two
crossings over the corridor to access the smaller portion of the parcel, areetbeftvacks were
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removed and one thereafter. &i83, 90-91. In addition, he must use point rows to farm his
parcel, which requires him to overplant and overfertilize. Id. at 84. Consequentlys ihitost
fifteen percent more to farm the parcel with the corridor than it wwitttbut the corridor._Idat
84-85.

Mr. McDonald would like to get the railroad corridor back. dtd88. His father told him
that when the trains stopped running along the railroad line, the corridor wouldbaesletb the
owner of the parcel. _Id. If he owned the corridor, he would dispose of the ballast by burying it
in a ditch alongside the corridor, level then@éldbed, and farm the land. Id. Doing so would
alleviate the need to use point rows. Id. Mr. Matthews opined that convéeicgrridor from
nontillable land to tillable land would have cost approximately $1750 on the date the NITU was
issued: 83 to chisel plow the railroad bed and $187¢ut and fill the ditches alongside the
railroad bed with a bulldozer. ldt 39193 (Matthews)PX 16 at 33;see alsd®X 11 at 15
(indicating that “[sJome ballast vatd need to be removed or buriedHurther, Dr. Kliebenstein
opined that there would be a return of approximately $7 for every dollar spent on converting the
corridor. PX 11 at 1,7Tr. 633 (Kliebenstein).But cf. Tr. 752-59McCarty) (stating the
diffi culties involved in reclaiming the land).

g. The Memmer Property

The property owned by Mr. Memmer consists of two adjacent parcels classified as
agricultural land: a rightrapezoidshaped, 78.7%acre parceand a rightrapezoidshaped, 1-
acre parcelJX 12; JX 13see als@X 12 ¢eflecting that théwo parces include 76.9929 acres
of tillable land); JX 13 (reflecting that almost the entirety of the panxes$ is farmed). But see
Tr. 184 (Memmer) (estimating thahe largemparcel include87 acres). The railroad line runs
along the entire northetvoundaryof the parced, and Water Tank Road runs parallel to a portion
of the other side of the line._ldt 175 181, JX 13. The parcelarepart of al70.3acre farm
that Mr. Memmer leases to Pathwiegmily Farms DX 11 at 7;Tr. 173(Memmer). For the ten
years peceding trial, the sole crop grown on the pareglscorn. Tr. 173(Memmer) The soill
quality is “[v]ery good.” _Id. at 174accordPX 14 at 31 (noting that the soil “Productivity Index
is 170 which is average to good for the ared)2018, the farm obtained a yield of up to 300
bushels of corn per acr@r. 174 (Memmer)see alsd®X 11 at 18 (“Average corn yield is 240
bushels peacre.”)

The farm has been in Mr. Memmer’s family for four generatidins 170 (Memmer)
accordid. at 170 (stating that Mr. Memmer’s gregtandfather purchased the farm), 185 (same).
Mr. Memmer’s maternal grandparents sold the farm to Mr. Memrmaresnts for $300 per acre.
Id. at 185. Mr. Memmer began working for his parents on the farm in 1978t 1d071, 186.
He inherited a on&alf interest in the farm in 1999 when his father diddat 185and
continued to farmhe land until 2006, id. at 171, 173, 18Mhereafter, the farm was leased to
Harold Bender Farmdd. at 173, 187. In the meantime, in November 20&7mother
conveyed theemaining onehalf interest irthe farm to him, reservini@r herself a life estate.

JX 11. Mr.Memmer obtained full ownership of the famhen his mother died in 2010. Idt.
171 (Memmer) accordTr. 186 (Memmer)(stating that his mother’s estaettledin 2011). He
began leasing the farm to Pathweamily Farms in 2013.Tr. 173(Memmer) seealsoid. at 187
(stating that the last year of the lease to Harold Bender Farms was Fat2he 2018 crop
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year, the rent was $450 per tillable acde at 189; DX 11 at 7; the rent for 2013 through 2016
was similar, Tr189 (Memmer);see alsad. at 175-76 (stating that the rent has been “about $425
an acre per year,’832 (Matthews) (stating that this rent is “really high¥r. Memmer has not
attempted, and has no plans, to sell the farm. 1d. a{NM8&thmer)

Mr. Memmer would like to get the radlad corridor back, but was not sure that he would
be able to do so when the trains stopped runningat i¥5. If he ownd the corridorhe would
be able to access his parcels from Water Tank Road and exclude people from the Igastels.
175-77 see alsad. at 176 (stating that trespassermostly just people on fowrheelers—have
accessed the corridor and entereddmsl). In addition, he would remove the dirt and
overburder—a task that could take a couple or a few yadrat 177, 194, 196—and then plant
crops ont, increasing the farm’s productivityd. at177; see alsad. at 177 (indicating that he
would reuse or give away the dirt and overburden), 194 (stating that he would give away the
overburden). Mr. Matthews opined that convertimg corridor from nontillable land to tillable
land would have cost approximately $03th the date the NITU was issued: $34 to chisel plow
the railroad bed and $1300 to cut and fill the ditches alongside the railroad bed with agloulldoz
Id. at 444 (Matthews)PX 14 at 33see alsd®X 11 at 18 (indicating that “[sJome ballast would
needto be removed or buried”). Further, Dr. Kliebenstein opined that there would be a return of
approximately $11 for every dollar spent on converting the corridor. PX 11 8w.2@f. Tr.
752-59(McCarty) (stating the difficulties involved in reclaiming the land).

h. The Reibel Farms, Inc. Property

The property owned by Reibel Farms, liscan irregularly shape@oughly, a right
trapezoid), 79.15@cre parcel classified as agricultural land. JX 24; JX 25; sedXl24d
(reflecting that the parcatcludes78.1849 acres of tillable land); JX 25 (reflecting that the entire
parcel is farmed)But se€eTr. 160 (Reeves) (estimating that the parcel includes “probably 95”
acres, “give or take”)The railroad line runs along the entire northern boundétiye parcef?
JX 25; Tr. 149 Reeves) The parcel is part of a 14&8cre farm leased to Reeves @rarm
LLC, which is owned by Chris Reeves and his wife. Tr. 142, 144(R&6ves). Mr. Reeves
currently grows corn and soybeans in rotatitth.at 147-48. The soil is high qualityd. at
149;accordPX 18 at 31 (noting that the soil “Productivity Index is 164 which is average to
good”). Consequently, Mr. Reeves has obtained, on average, 240 bushels per acrelof corn.
148-49(Reeves)accordPX 11 at 20-21 (“Average yield is as follows: corn 230-240 bushels per
acre; soybeans 68 bushels paeds.

The parcel has been in Mr. Reeves’s wife’s family since 1910144, 163Reeves)
Mr. Reevessin-laws purchased the parcel from his fatimetaw’s parents in 1960d. at 163,
and in October 1993, transferrdek parcel to Reibel Farms, IndX 23. Reibel Farms, Inc. is
owned by Mr. Reeves’s mother-law, Treva Reibel Tr. 142, 163-64Reeves). Mr. Reeves

32 |ndiana Southwestern holds roughly dradf of the raiload line bordering the parcel
as an easement and owns the remainder of the line bordering the parcel in feeSteglpra
Section II.C.1see alsd’X 18 at 30 (depicting the locations of the two parts of the line); JX 60 to
JX 61 (containing valuation maps that depict the two parcels acquired by Indiana Starthig/es
predecessors and describe how those parcels were acquired).
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began farming the parcel in 2005, paying a minimum of $250 per acre, but usually more, to lease
the land®® Id. at 144, 149-50. Due to its proximity to Poseyville, people have wanted to
purchase the parcel, but it is not for sale so long as Mr. Reeves is farming it at. oldnat

151.

After the tracks were taken up, theod ties were eventually removed, id. at 152, and Mr.
Reeves burned the remaining ties, which were rpiteat 153. Trespassersmostly just
people drinking beer, but occasionally people otieatiain vehicles-have accessed thailroad
corridor. Id. at 147, 154-55ee als id. at 154 (stating that there used to be rabbit hunters on the
corridor, but that he had not seen one in at least five y@&sh6 (expressing concern that
trespassers could get injured on the parcel or steal from his machinery lshaddlition, Mr.
Reeves was exploring hiring someone to fill in the ditch along the bottom of thadéleal
because water drains from his parcel to the ditch and the ditch stays wet, pgametanted
tree and weed growthd. at 147, 151.

Mr. Reeves does netant a trail on the raibad corridor and would like to get the
corridor back._ldat 156. His fatherin-law told him that when the trains stopped running along
the railroad line, the corridor would revert back to the owner of the parcel. Id. at 164. If he
owned the corridor, he would remove tioeksand dirt (the railroad bed is raised approximately
four to five feet above the parcél, at 151), and farm it._Id. at 156-57. Mr. Matthews opined
that convertinghe corridor from nontillable land tdlable land would have cost approximately
$2000 on the date the NITU was issued: $26 to chisel plow the railroad bed and $1950 to cut
and fill the ditches alongside the railroad bed with a bulldozerat U7 (Matthews)PX 18 at
25; accordTr. 156 (Reeves) (stating his estimate that it would cost less than the $13,000 to
$15,000 per acre that the land is worth to reclaim the corrigiee)alsd®X 11 at 6 (indicating
that “[sJome ballast would need to be removed or burieBUxther, Dr. Kliebensteinpined that
there would be a return of approximately $5 for every dollar spent on converting the corridor.
PX 11 at 23Tr. 646 (Kliebenstein).But cf. Tr. 752-59%McCarty)(stating the difficulties
involved in reclaiming the landy6263 (stating that a tenant might be reluctant to incur the
expenses of reclamation without assurances from the landowner that he ordtieroothe
land for long enough to recover the expes). Mr. Reeves was not aware that Indiana
Southwestern wanted landowners to purchase the corridor to reclddnat.58 (Reeves).

I. The Schmidt Property

The property owned by the Schmidts is an irregularly shapeacr20residential lot with
the railroad line running in a gradual curve along the lot’s eastern boundary. Id. at 255, 260
(Schmidt);JX 36; JX 37.But seeTr. 259 (Schmidt) (stating that the lot contains 2acres) 264
(same) The Schmidts purchased the lot in 1998 for $155,000 with the intent of building a house
onit. Tr. 252, 258-59, 2646chmidt);accordIX 35 They ultimately did not build a house
because they were able to buy a nearly new house from some friends inste&®, 262
(Schmidt) However, they do not plan to sell the lot because they would like to see it preserved
in its natural stateld. at 262-63.

33 The evidence in the trial record does not indicate when Reibel Farms, Inc. began to
lease the parcel to Reeves Grain Fal@.
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The lothas a pond, but otherwiggcompletely woodedd. at 252-53, 259-60, 264X
37,and at the time the Schmidts purchaed had an “estimated wooded value” between
$10,000 and $12,000y. 252-53(Schmidt) Mr. Schmidt has planted some oak and walnut trees
on the lot, and has in the past used the lot for firewood, id. 254-55, but has no plans to harvest
the wood|d. at 264. In addition, thdot has “[l]Jots of ups and downs,” id. at 253: access to
the railroad corridor requires traversing a ravine with a steep stbja¢256-57, 261-62.

The Schmidts have allowed their oldest son and a family friend to hunt deerlor, ithe
at 254, andMr. Schmidtis concerned that he might encounter other hunters who might have
accessed the lot via the railroad corridor notwithstanding the “no trespasgimghe posted, id.
at 257.

If the Schmidts obtained the madcorridor, Mr. Schmidt could plant more trees or feed
the deer._ld. at 258. Mr. Schmidt could not recall seeing the NITU prior to his depogitian. |
263.

C. Conclusions of Law

The facts elicited during trial inforfmoth of the issues theourt must address
determine whether plaintifisith cognizable property interegiave established a takingl) the
nature of the allegeikingand (2) causation. Although the resolution of the causation issue
could render the other issue moot ttourt addresses it secandacilitate compliance with the
Federal Circuit's mandate.

1. The Nature of theAlleged Taking

As an initial matter, binding Federal Circuit precedent provides that the typang tak
involved in Trails Act cases is a cgteical physical takingSeeCaquelinlll, 959 F.3d at 1367-
70;Ladd 630 F.3d at 1025. Accordingly, to the extent tiaking occurred in this case, it was
a categorical physical taking.

Notwithstanding this conclusion, the court must apply the multifactor testrdetrfo
Arkansas Game & Fistor the assessment tidmporarynoncategoricaphysical takings to
comply with the Federal Circuit's mandafeThe first factoridentified by theSupreme Coutis
the duration of the government’s interference with the property in@resstue®® Ark. Game &
Fish 568 U.S. at 38. In this case, the Board issued the NITU on May 23, 2011, preventing
Indiana Southwestern from exercising its autlyantfully abandon the railroad lines. The bar to

34 Given the Federal Circuit’s subsequent determination that the multifactor testiset fo
in Arkansas Game & Fisis not applicable to a Trails Act taking triggered by a NIgék
Caquelin 111, 959 F.3d at 1369-70, the court’s analysis, witlaplete, is concise.

35 In Trails Act cases, duration is a factor that bears upon the compensation owed to a
landowner, not to the government’s liability for a takingadd 630 F.3d at 1025Zaquelin ||
140 Fed. Cl. at 579.
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abandonment remained in pldoe almost tweandonehalf yearsuntil the NITU’s expiration

on November 8, 201%. During this peiod, the affected plaintiffs were unable to reclaim the
land underlying the easements and use it for their own purpegastker it be to farm, plant
trees or other vegetatioor, explore for oil—er to take steps to exclude othef&uch an extended
deprivation of the use of the land weighs in favor of concluding that a taking occAaeotd
Caquelinll, 140 Fed. Cl. at 579-80 (concluding that a tia@-total deprivation of the use of
land weighed in the landowner’s favogsge ale Banks v. United States, 138 Fed. Cl. 141, 149
(2018) (observing that “[tlemporary takings of less than six years have been held to be
compensable?)

The second factor identified Arkansas Game & Fisis “the degree to which the
invasion is intended or is the foreseeable result of authorized government’ab68 U.S. at
39. There can be no dispute that the affected plaintiffs’ inability to use the landyimgl¢ne
easements wamth intended anthe foreseeable result of the Boarissuance of the NITU.
Accord Caquelinlll, 959 F.3d at 1367 (“The NITU . . . compelled continuation of an easement
... intentionally and with specific identification of the land at issuel it did so solely for the
purpose of seeking to arrange, without the landowner’s consent, to continue the efmestikbnt
longer . . . by an actual trail conversiynCaquelinll, 140 Fed. Cl. at 580 (“The [Board] issued
the NITU with intent to block [the plaintiff] fromregy use of the corridor segment while a
potential trail use was being negotiated. [T]he result of the NITU was foreseeable, as the
very point of a NITU is to prevent a landowner’s reversionary interest from takawj b the
trail negotiating process can take placeBanks, 138 Fed. CI. at 150 (“The owners of the
underlying fee are precluded from using their own land. That result requires ntoggsiiht to
anticipate.”) Accordingly, this factor weighs in favor of concluding that a taking occurred.

The thirdArkansas Game & Fistactor is “the character of the land at issu . .®’ 568
U.S. at 39. Most of the land bordering or surrounding the railroad lines is farm ldingood
soil and crop yields. Mr. Goebel described average yields of 210 bushels of corn p&b acre
bushels of soybeans per acre, and 4000 puraden seasonMr. Siebert described yields of
more than 200 bushels of corn per acre and from 60 to 75 bushels of soybeans per acre. Mr.
Martin agreed that the soil quality is good and described yields of 200 bushels of caneper a
55 to 70 bushels of soybeans per acre, and 80 to 100 bushels of wheat per acre. Mr. McDonald
stated that the soil quality was very good and described good yields of 242 bushels of corn per
acre and 71 to 72 bushels of soybeans per acre. Mr. Memmer stated that the soigsality
very good and described a yield in 2018 of up to 300 bushels of corn peAadieMr. Reeves
agreed that the soil quality is high and described average yields of 240 busiuels pér acre.

3¢ Plaintiffs contend that the duration of the taking is indefinite. Because intexéere
that lasts for tweand-onehalf years is sufficient to support the conclusion that a taking occurred
under theArkansas Game & Fisimultifactor test, the court defers addressing plaintiffs’
contention until it reaches the issue of the extent of the alleged taking.

37 As noted by the trial court in Caquelin this factor is not relevant in determining
liability in a Trails Act case since liability in such a case does not dagmmdthe naturef the
land; rather, this factor is relevant to determining just compensddieel40 Fed. Cl. at 581
n.22;accordBanks, 138 Fed. Cl. at 150.
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Indiana Southwestern does not maintain the railroad corridor adjacent to anyasfrithend,
but the farmers all take steps to ensure that weeds and other vegetation do not geow on t
corridor and then spread into their fields. Thus, the corridor mainly consistsdofatdsallast or
rocks,with a limited amount of weeds and other vegetatiBeclamation of the corridor would
allow the land to be used to grow crops.

The remaining land bordering the railroad lines is woodedsidential in natureWith
respect to the Effinger and Schmydtrcels the line borders woodland and is suitable for
planting trees or cover crops for wildlife to feed on. With respect to the Jguaicey the line
runs along the rear of the backyard of a small, unwooded lot in a residential neighborhood.
Indiana Southweste does not maintain the railroad corridor adjacent to thasmls Mr.
Jenkinsmaintainghe portion of the corridor adjacent to perce] and it mainly consists of
residual ballast or rocksvith a limited amount of weeds and other vegetation. However, neither
Mr. Effinger nor Mr. Schmidt maintains the portions of the corridor adjacent topueielsand
they are therefore overgrown with vegetation.

In short, the portions of the railroadrridor adjacent to thgarcelsat issue do not exhibit
any characteristics that would prevent the NITU from triggering a taking. foherée third
Arkansas Game & Fistactor weighs in favor of concluding that a taking occurred.

The fourth factordentified by the Supreme Court is “the owner’s ‘reasonable
investment-backed expectations’ regarding the land’s uskk” Game & Fish568 U.S. at 39.
It is unclear whether this factor has any relevdocean alleged physical taking outside of the
flooding context presented Arkansas Game & FishSeeln re Upstream Addicks & Barker
(Texas) FloodControl Reservoirsl46 Fed. Cl. 219, 261 (201@)F]looding cases can pose an
exception to the quotidian rule that physical takings do not involve coasateof ‘reasonable
investment-backed expectations.” .Despite the evident tension of transposing this factor from
the regulatory to the physical takings contéxkansas Game & Fistlarifies that reasonable
expectations are a relevant considerain connection with physical takings caséshis
particular naturg); see als@Banks, 138 Fed. Cht 150 (“In Arkansasthe Court noted that
distinct investmenbacked expectations are a matter often informed by the law in force in the
State in which the property is located. There can be no need for further cormdeead. The
only issue is whether plaintiffs ownadee estatelf so, then the entire premise behigkseault
[1] is that they have a right under state law to expect the return of unfettered acaess wh
railroad easement comes to an end.” (citation omitted¢\vertheless, because the court has
beeninstructed to apply thArkansas Game & Fistactors in this case, it will endeavordesess
plaintiffs’ reasonable investmebbacked expectations.

Under this factor, the court examgehether plaintiffs had investmeln&cked
expectations for the use of the land underlying#ileoad lines and whether such expectations
were reasonableSeeCienega Gardens v. United States, 331 F.3d 1319, 1345-46 (Fed. Cir.
2003). But seeCaquelinlll, 959 F.3d at 1370 (rejecting the proposition that the government
could “mandate an easement, without giving rise to takings liability, so long as, dweitigné
of the easement, the landowner could or would not have made productive use of the land on
which the easement ran’h re Upstream Addicks & Barket46 Fed. Cl. at 261 n.23 (“Perhaps
the Supreme Court’s inclusion of the words ‘investrsatked’ [inArkansas Game & Figh
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invites too strong a reference to regulatory takings I8imply referring tdreasonable
expectations’ would capture the contaxtvhich the Court used the factorAnkansas Game &
Fish™). Further, although the Supreme CourAArtkansas Game & Fistlid not specifyprecisely
when in the case of a temporary physical invasion of lamdiaintiff’'s expectations should be
measuregit implied thatthey need not be measured as of the time the plaintiff acquired the
land3® See568 U.S. at 39 (observing that the flooding caused by the government had no
historical precedentherebyimplying that events that occurred between the tirhacquisition
and the time of the government action were relevant to assessing the plaintiffatapgsee
alsoCaquelinll, 140 Fed. Cl. at 582-84 (analyzing the plaintiff's expectations for the use of her
land during the time the NITU was in effect and disregarding the government’s camgehat
the plaintiff lacked any expectation regarding the use of her land at the timegsiredit and
that the plaintiff lacked an investmendcked expectation because she inherited the.land)

In this case, the railroad lines are adjacent to land used by six plaintiffs ifarlagal
purposes. The four plaintiffs wHarm theparcelsthemselves or lease the pardel®thers to
farm testified that they would reclaim the railroad corridor if tbeyld and the farm the
reclaimed land. Similarly, the individuals leasing the otheragricultural parcelsestifiedthat
they would like to see the corridor reclaimed for farmifige soil quality on all siparcelss
average or better artdelandin the corridorcouldthereforebe put to productive use for
growing crops.Mr. Kliebenstein testified that these six plaintiffs would receive a positive return
on their reclamation investment. And although Mr. McCarty testified as to theaene
difficulties in reclaiming railroad corridors for farming purposes, he did not tstatéhese six
plaintiffs would not receive a positive return on their reclamation investm&aised on this
evidencethe owners of the agricultural parcels had a reasoeabplectation that the land in the
corridor could have been made into productive farm land but for the Board'’s isstfidinee
NITU. Thus,the fourthArkansas Game & Fistactor weighs in favor ofoncluding that a
taking of the corridor adjacent the pacels owned by the Goebels, Mr. Halpeny, the Martins,
McDonald Family Farms, Mr. Memmer, and Reibel Farins. occurred

With respect tahe portions of theailroadcorridor adjacent to the wooded and
residential parcelghe plaintiffs who owned thogmarcels testified that they would reclaim the
corridorif they could: Mr. Effinger would plant cover crops to provide food for wildlife, Mr.
Schmidt would either plant trees or feed the deer, and Mr. Jenkins would incorpaidiis
parcel and possifpdrill for oil. Although these are all productive uses, the trial record lacks any

38 In contrast, a plaintiff alleging a regulatory taking must “establish a reasonable
investmentbacked expectation in the property at the time it made the investment.” Cienega
Gardens v. United States, 503 F.3d 1266, 1288 (Fed. Cir. 2007). Such ars disadiesigned
to account for property owners’ expectation that the regulatory regime inneastethe time of
their acquisition will remain in place, and that new, more restrictive legislaticggulations
will not be adopted.”Love Terminal Partns, L.P. v. United States, 889 F.3d 1331, 1345 (Fed.
Cir. 2018). Because this case does not concern the imposition of “new, moravestrict
legislation or regulations,” id., but instead concerns government action causing alphysica
appropriation of property, the court need not consider Mr. McCarty’s testimony regarding how
the existence of a railroad corridor might affect a purchaser’s view of an adpaceeal (i.e., the
purchaser’s reasonable expectatieegTr. 745-46 (McCarty).
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evidence regarding the financial return that these three plaintiffs @alider upon their
proposed uses of the adjacent corrifoAccordingly, the fourttArkansas Game & Fistactor
does not tilt in either direction e determination aivhether a taking of thegmrtions of the
corridoroccurred.

The fifth and finalArkansas Game & Fistactor is the “[s]everity of the intenfence”in
the use of the land caused by the government’s action. 568 U.S. at 39. The issuance of the
NITU compelled the continuation of Indiana Southwestern’s easements, pngvahtise of the
railroad corridor adjacent to plaintiffs’ parcels. Pldfatcould not farm the corridor, build on
the corridorexclude trespassers from the corridorexercise any other rights inherent in
owning land in fee simpleAccordingly, the interference was more than sevétravas
complete?® Accord Caquelinll, 140 Fed. Cl. at 5848anks, 138 Fed. Cl. at 15@his factor
therefore weighs in favor of finding that a taking occurred.

In accordance with the above analysis, the court concludes that if the chontifst
described in Arkansas Game & Fishs applicable in Trails Act cases in general, and this case
in particular, plaintiffs have established that a taking occurred. Of course, amednby the

39 The lack of evidece of financial gain is irrelevant to a categorical physical taking,
such as the one that occurred in this case, because in such circumstances the landevatiers lo
of their property rights, which are, as a whole, inherently valuable. Indeed, althougtuthefval
some of these rightssuch as the right to quiet enjoyment and the right to exclude trespassers—
may not be easily quantifiable, they provide a clear benefit to the landowney diratnished or
eliminated by a categorical taking such asradd continuation of an easement. That the
deprivation of these valuable rights may not appropriately analyzed under theofubric
“reasonable investmeilacked expectations” demonstrates the difficulty in applying the
Arkansas Game & Fistactors to a ategorical taking Accordinfra note 40.

40 As alluded to by the trial court @aquelin 1| because a NITU forecloses all use of
land underlying aailroad line, the noncategorical takings analysis describAdkensas Game
& Fishis inappropriate Seel40 Fed. Cl. at 584iccordCaquelin 11} 959 F.3d at 1367, 1369-
70. Moreover, because a NITU results in a physical taking, the court rejects dégendant
suggestion that it must assess the severity of the government’s interfereigcénegarcebsa-
whole approachAccord TahoeSierrg 535 U.S. at 322 (“When the government physically takes
possession of an interest in property for some publipgaér, it has a categorical duty to
compensate the former owner, regardless of whether the interest that is tedténtes an
entire parcel or merely a part thereof.” (citation omitteldigker Farms, Inc. v. United States,
136 Fed. Cl. 654, 680 (2018Nor is the ‘parcel as a whole’ test applicable or appropriate for
determining the severity of governmentuced flooding in a physical takings case.”), recons.
denied, 142 Fed. Cl. 222 (2018ge alsdNorman v. United States, 429 F.3d 1081, 1091 (Fed.
Cir. 2005) (“[A] physical taking of any portioof private property will ordinarily result in
compensation, while a regulatory taking becomes ‘categorical,” and theredoiees
compensation, only if the owner is deprived of all beneficial use of thechas a whole.™).
However, to the extent that a paresla-whole analysis is relevant, defendant is correct that the
portion of each affected plaintiffs’ larger parcel impacted by the NITU is abgbctsmall in
terms of land area.
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Federal Circuit irCaquelinlll, theArkansas Game & Fismultifactor test is inapplicable in
Trails Act casesSee959 F.3d at 1369-70. Rather, as noted above, the compelled continuation
of an easement caused by the issuance of a NITU is a categorical physical taking.

2. Causation

The sole remaining question with respiediability is whether the Board’s issuance of
the NITU caused the injury alleged by plainti#sa compelled continuation of Indiana
Southwestern’s easemsrihat preventegdlaintiffs from acquiring fee simple interesin the
underlying land by operation of state laefendant contends that plaintiffs cannot establish
causation Specifically, it argues that because the NITU expired without the executomaif
use agreement and Indiana Southwestern did not fully abandon the railroad lineglay fili
notice of consumation, plaintiffs are in the same position they were in bdfui@na
Southwesterfiiled its notice of exemption and therefore suffered no injury. Plaintiffs counter
that they were injured by the Board’s issuance of the Nf#it/least while the NITU was
effect—becausa NITU automatically causes a taking under binding precedent. Moreover,
plaintiffs contend, Indiana Southwestern did, in fact, abandon the lines undéastate

Under the standard articulated by the Federal Circ@iiquelinlil, the Board’s issuance
of the “NITU would not have altered the continuation of the easement during thepgeridd—
i.e., would not have caused the only alleged taking of property—if the railroad would not have
abandoned the rail line during that period even in the absence of the NITU.” 959 F.3d at 1371.
Accordingly, plaintiffs must establish that Indiana Southwestern would handaieed the
railroad lines in the absenoéthe NITU. Plaintiffs have satisfied their burden.

Indiana Southwestern decided that it no longer needed the railroad lines arate¢heref
October 25, 2010, initiated the process for abandoning the lines by filing a notice ofierempt
with the Bard. In its notice, it averred that it had satisfied all of the requirements to be exempt
from abandonment proceedingscluding having no local traffic move over the lines for at least
the preceding two years, and represented that it would consummateathdonment of the lines
“on or after January 15, 2011.” JX 1 at 346.a November 12, 2@lnotice, the Board
acknowledged Indiana Southwestern’s submission and provided that in the alisence
regulatory barrier, such as an OFA or a NITU, the exemptould become “effective on
December 14, 2010,” and Indiana Southwestern could fully abandon the lines by filing “a notice
of consummation by November 12, 2011 ....” JX 2 at 2-

Subsequently, the Board received@®A and Indiana Southwestern agreed to negotiate
a trailuse agreement (ultimately lead to the issuance of the NITU), creating regulatory
barriers to Indiana Southwestern’s ability to file a notice of consummaltlerertheless,
Indiana Southwestern continued its efforts to abandon the railroad lines. On August 2, 2011,
while the NITU was in effecand as expressly permitted by regulatibexecuted a contract
with A&K in which A&K agreed to purchase and remove the rails and other metaiahftam
the lines by April 1, 2012. A&K completed the work by early February 2012, well before the
NITU expired In addition, Mr. LaKemper testified that even after the NITU expired, it was
Indiana Southwestern’s intent to either finalize the abandonment or executeiadrail
agreement.
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These facts reflect that Indiana Southwestern had every intent to abandondhd rail
lines during the period of time that the NITU was in effect, and was preveatedifing so by
the existence of the NITU. Further, the only evidence possibly simggésat Indiana
Southwestern might not have abandoned the beégeenMay 23, 2011, and November 8,
2013,is the fact that it did not file a notice of consummation within the siaty period
following the expiration of the NITU, as legally required. However, what Indianth®estern
chose to do (or not do) after the NITU expired is not particularly suggestive of whatdndi
Southwestern was planning to do while the NITU was in di@cause such action (or inaction)
might have been prompted by informatiearnedor circumstancethat arose after the NITU
expired?! SeeCaquelinlll, 959 F.3d at 1370-71 (focusing on whether the railroad company
would have abandonets line “during the NITU” period). And even if it was suggestiies
outweighed by the evidence demonstrating Indiana Southwestern’s intent to abandon.the lines
Accordingly, the Board’s issuance of the NITU injured plaintiffs by compellingéiméinuation
of Indiana Southwestern’s easensentlespite Indiana Southwestern’s expressed intent to
abandon the linesand preventing them from acquiring fee simple interesthe underlying
land.

Moreover, the evidence in the trial record reflects that Indiana Southweatesfired the
requirements for abandonment set forth in Indiana Code section 32&3){2) and that, in
accordance witindiana Code section 32-23-11-7, the railroad lines would have been considered
abandoned under state law in the absence of the trail-use condition imposed iAtheAN|
noted above, Indiana Code sectB8#23-116(a)(2) sets forth two requirements for
abandonment. First, the Board musste[] a certitate of public convenience and necessity
relieving the railroad of the railroad’s common carrier obligation on the-oigiMay.” Ind.

Code § 32-23-15(a)(2)(A). Second, as relevant to this analysis, the railroad company must
remove the “[r]ailsswitches, ties, and other facilities . . . from the righiway, making the
right-of-way unusable for continued rail traffic.”_1d. 8 32-234(&)(2)(B)(i).

The first requirementwhen read literally, would prevent any abandonments from
occurring under Indiana law after January 1, 1996, because after that date, ther@wasion
in federal law for the issuance of a certificate of public convenience and necéssither
words, the statute ostensibly enacted to describe the requiremeattafidionment actually
prevents abandonment. This is an absurd result that cannot possibly mefietent of the
Indiana legislature; if the legislature meant to foreclose all abandonmetsldthave done so
more simply. However, when reading threwsion in its entirety, the legislative intent becomes
evident. SeeWalczak v. Labor Work$t. Wayne LLG 983 N.E.2d 1146, 1154 (Ind. 2013)
(“We presume the General Assembly intended the statutory language to be mgpdially and
consistently withle statute’s underlying policy and goals, and we avoid construing a statute so
as to create an absurd result.” (citation omitteBgcause a certificate of public convenience

41 Similarly, theevidence indicating that Indiana Southwestern continued to negotiate a
trail-use agreement with Indiana Trails Fund, Inc. after the NITU expired and deicline
entertain plaintiffs’ offer to purchase the railroad corridor several years theisaftelevant to
whether it would have abandoned the railroad lines between May 23, 2011, and November 8,
2013.
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and necessity provided a railroad company with the authority to abandomadéiiheand that
authority relieved the railroad company of its obligation to furnish service omé&élayfield

N. R.R. Co, 467 U.S. at 635he moderrday equivalenof the certificate of public convenience
and necessity is the document issued by the Board that authorizes abandeiheeiecision
issued in response to an application for abandonment or petition for an individualiereanpt
the notice recognizing that a railroad companyihasked a class exemption

Here, the Board initially abbrized Indiana Southwestern to abandon the railroad lines
when it published its notice in the Federal Register on November 12, 2010. That authorization
waspostponed due to Poseyville’s OFA and then reinstated when the Board issued the NITU on
May 23, 2011. Indeed, in the NITU, the Board provided that Indiana Southwestern could
abandon the lines if a trailse agreement was not executed within 180 daydratite
meantimecouldremove the rails, ties, and switcHesm the lines. Further, the pertinent
regulation—49 C.F.R. § 1152.29(c)(1)—provides that the issuance of a NITU permitted Indiana
Southwestern to discontinue service and cancel tariffs. Accordingly, by issuingitethe
Board authorized Indiana Southwestern to abandon the linesjrglieof its common carrier
obligation to provide rail servic®.

Defendant’s contention that only the filing of a notice of consummation of abandonment
would satisfy Indiana Codgection32-23-116(a)(2)(A) is not well takenAs noted above, when
section 3223-11-6(a)(2)(A) was initially enacted, federal law required the issuance of a
certificate of public convenience and necessiithough that certificate relieved a railroad
company of itobligation to provide rail servicen the relevant lingt was not the final step of
the abandonment process such itsdine was removed from the jurisdiction of the Interstate
Commerce CommissionRather, once a railroad company received the certificateeded to
actually abandon the railroad line by, at a minimum, ceasing operations and camteetfsg
Consequently, the proper analogudhte “certificate of public convenience and necessity”
identified in section 323-11-6(a)(2)(A) is not the notice of consummation that follows actual
abandonment of a linend removes the line from the Board’s jurisdictibat the document
providing therailroad company with the authority to abandon theilinghe first instance

Defendant also contests plaintiffs’ ability to establish that Indiana Southwéste
satisfied the second requirement of sec8@3-116(a)(2). Plaintiffs assert that bgmoving
the rails and switches from the railroad corridor and pulling up (but leaving béentigs,
Indiana Southwestern rendered the railroad lines unusable for rail traéfendant disagrees,
arguing that to comply with the plain language of the provision, Indiana Southwesiern
required to removehe rails embedded in the road crossingsthadies from the corridpbut
did neither. Defendant’s construction of the provision is overly precise.

42 That Indiana Southwestern did not ultimately perfect the abandonment by filing a
notice of consummation with the Board is not relevant to determining whether the reqtiremen
described in Indiana Codection32-23-11-6(a)(2)(A) was satisfied during the pendency of the
NITU. However, as explained below, it is relevant to determining the extent taikihg for
which defendant is liable.
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There is no dispute that A&K, pursuant t® @ontract with Indiana Southwestern,
dismantled the tracks on the railroad lines, removing the rails, switchesthemndnetallic
components from the railroad corridor, but leaving the road crossitags and leaving the ties
alongside where the trackad been locatedConsequently, neither the rails embedded in the
road crossings nor the ties were removed from the corridor. Nevertheleasgoit sariously be
contended that leaving these track components in the corridor made the corridofarsabl
traffic. According to Indiana Southwestern’s employeles,reason the road crossings were left
intact was the costinvolved in closing the roads to allow for their removal and reconstructing
the roads thereafteand the primary reason why tties were left behind asbecausét was not
economically viable to remove them from the corriddhey further explained that it was
unlikely that the ties could be used for rail service and that Indiana Southwestara imtent to
useits lines for ral service. Thusthe overwhelming evidence in the trial record reflects that
after A&K completed its work in early 2012, the corridor was asetstateth Indiana Code
section 3223-11-6(a)(2)(A), “usable for rail traffic.

In sum, plaintiffs have esblished thathe Board’s issuance of the NITU injured them by
compelling the continuation of Indiana Southwestern’s easemelaspite Indiana
Southwestern’s expressed intent to abandon the lines and despite Indiana Soutlswestern’
satisfaction of the regrements of Indiana Code sectidd-23-11-6(a)(2}—and preventing them
from acquiringfee simple interestin the underlying land.

IV. DAMAGES: EXTENT OF THE CATEGORICAL TAKING

Having determined that the government is liablesfoategoricataking, the next inquiry
concerns thextentof that taking. Plaintiffs urge the court to conclude that the taking extended
beyond the expiration of the NITU and ultimately may be permdrexrstuséndiana
Southwestern has abandoned the railroad lines under Indiana law, prolonging the blocking of the
reversion of state law property interests caused by the) NDefendanton the other hand,
contendghat Indiana law is irrelevant and, if theraigakingin this caseit is temporary in
nature and ended upon the expiration of the NITU.

A. Legal Standard

In Trails Act cases, the railroad company’s actions subsequent to the Board’s issuance of
a NITU dictate the extertf the takingand, therefore, the amount of just compensation owed by
the government. The Federal Circuit has mes clear guidance regarding the extent of the
takingin two factual scemn#os. First, when the issuance of a NITU leads to a{usié agreement
and, therefore, the conversion of a railroad-purposes easement to a trail, thesta&mganent
because the adjacent fee owners are prevented indefinitely from using thertemeédiy
easement Caquelinll, 959 F.3d at 136 Caldwell 391 F.3d at 1234. Second, when the
issuance of a NITU does not lead to a {taié agreement, the NITU expires, and the railroad
company decides to fully abandibs line by filing a notice of consummation, the taking is
temporarybecause the adjacent fee owners recover the ladéred by easement upon the
abandonment by operation of state law. CaquBlj959 F.3d at 1362, 136[Zadd, 630 F.3d at
1018, 1025see als®arclay, 443 F.3d at 1378 (rejecting the contentioat a“NITU should not
be viewed as the taking becassb®quent events might render the NITU only temporary”).
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However, the Federal Circuit has moinsideredhe situation presented this casein whichthe
issuance ofheNITU did not lead to a traiise agreement, the NITU exgreand the railroad
companydid not file a notice of consummation despite having no intention tasukee.
Similarly, there is no precedent from the Court of Federal Claims that grapplesisvith th
situation. Consequently, this case presents an issue of first impression.

B. Findings of Fact

The facts relevant to the inquiry regarding the extent of the takanget forth previously
in more detail, but are summarized here for conveniefibe last loaded revenue train ran on
the railroad lines in 2004, the last local traffitthe lines ran no later than October 2008, and
the last use of the lines for railroad car storage was in 20090ctober 25, 2010, Indiana
Southwestern submitted to the Board a notice of exemption from abandonment proce@dings.
November 122010, the Boargublished aotice in the Federal Regisierwhich it indicated
that in the absence of an OFA, Indiana Southwestexgmption would be effective on
December 14, 2010, allowing Indiana Southwestefuallp abandon its lines by November 12,
2011. That authority was delayed by Poseyville filing an OFA. After disposing of Possyville
OFA, the Board issued NITU on May 23, 201limposing a tratuse condition andelaying
Indiana Southwestern’s ability to abandon the linesfoadditiomal 180 days.On August 2,
2011, while the NITU was in effect, Indiana Southwestern contracted with A&&nove the
tracks from the lineby April 1, 2012. By that deadline, A&K took up the rdéxcept those in
road crossingsyemoving them from theilroad corridor A&K also took up the ties, leaving
them along the lines within the corrigan some portions of the lines, the good ties were
eventually removed and/or the ties were destroy#itimately, the NITU expired on November
8, 2013, no trailise agreement was executed while the NITU was in effect or thereafter, and
Indiana Southwestern did not file a notice of consummation by the January 7, 2014 deadline to
signify that it fully abandoned the lineslevertheless, Indiana Southwestern’snbhtemained
to either finalize the abandonment or execute ais®lagreement.

C. Conclusions of Law

Under these facts, plaintiffs contend that the takiiggered by the NITUhas continued
beyond the expiration of the NITU and will eventually become permanent. Specifically, the
argue that their state law reversionary interests were initially blocked by the Bisatdiace of
the NITU and continued to be blocked, after Indiana Southwestern abandoned its lines under
state law, by the federal regulatory requirement that a railroad company cortsutama
abandonment of its lin&. Defendant, withouuchelaboration, rejects plaintiff@argument that

43 Plaintiffs repeatedly invoke the third prong of the test set forBréseault Ibs
bearing upon whether a taking has occurred and the nature of the taking. However, {b&three
test in_Preseault hherely describes what a court should consider when determining whether a
plaintiff has a property interest that was affected by the government’s aSeefRreseault ||
100 F.3d at 1532-33. The court has already determined, applying the teBré®sault 1l, that
all but one of the plaintiffs have a cognizable property interest, in other words)dizana
Southwestern acquired easements for railroad purposes that existed at thattiheeBloard
issued the NITU.
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a taking exists due to themtinuation of Board jurisdiction over the lines after the expiration of
the NITU. Defendant’s position is correct as a matter of law.

Pursuant to the Fifth Amendment, the federal government is liable to pay just
compensation when it takes private pmtypéor public use. In a Trails Act case, the federal
government takes a landowner’s right to an unencumbete@st in her landly either
permiting a railroadpurposes easement to be converted irtaibeasement or, as in this case,
by prolonging aailroadpurposes easement beyond the time it would have been extinguished
under state law. In either scenario, the taking accrues when the Board isstigsoa ISITU.

When a trause agreement is executed before a CITU or NITU expires, the taking is permanent
because the original railroguirposes easement is replaced by a new easement of an indefinite
duration. When the CITU or NITU does not lead to a wia#-agreement and the railroad

company instead consummates the abandonmdstliole, the aking is temporary because the
CITU or NITU only caused the railroapurposes easement to be prolonged for a defined period
of time, after which the easement was extinguished upon the consummation of abandodment
the landowner regained an unencumbengerest in her land

In this case, the Boafdrced the continuation dhdiana Southwestern’s railroad
purposes easemanivhen it issued the NITU on May 23, 2011. The NITU did not lead to a trail-
use agreement, and it ultimately expired on November 8, 2013. Had Indiana Southwestern filed
a notice of consummation by the January 7, 2014 deadline, the rgligaakses easemant
would have been extinguished and plaintiffs would have been left with unencumberieaplee s
estates. However, Indiana Soutstern did not file such a notice. This failure had two
consequences: (1) Indiana Southwestern’s authority to abandon the lines expi@dlaand (
Board retained jurisdiction over the lines.

As previously explained, the determination of whether a railroad line hasabaadoned
under Indiana law is dependent upon whether, under federal law, the Board has granted the
railroad company the authority to abandon the line and whether that authsritject to a trail
use condition. Ind. Code 88 32-23-6(a)(2)(A), 32-23-11-7. When the NITU (and, therefore,
the trailuse condition) expired on November 8, 2013, the requirements for abandonment under
Indiana law were satisfied: Indiana Southwesthad the authority to abandon its lines; the rails,
switches, and ties were removed from the lines; and there was agsgrabndition in effect.
Accordingly, under state law, the lines were considered to be abandoned. Normallyy such a
abandonment would have resulted in the extinguishment oailheadpurposegasemerst See
Lewellen 682 N.E.2d at 782. However, the Board possesses exclusive and plenary authority to
regulate railroad abandonmergee49 U.S.C. § 10501(b) (200&alo Brick & Tile Co, 450
U.S. at 319-21, and has promulgated a regulation providing that a line is not fully abandoned
until the railroad company files a notice of consummation, 49 C.F.R. § 1152.29(e)(2) (2010).
This regulation preempts Indiana I&vAs a consequence, the federal government was

44 Presumably, in most circumstances, Indiana law will not conflict with federal law
because railroad companies that obtain the authority to abandon their linédsdrBoard and
remove the tracks from the lines either consummate the abandonment or exedutesa tra
agreement. Thisase presents an atypical situation in which the railroad company takes neither
course of action.
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responsible for extending the railropdrposes easemearfrom the date the Board issued the
NITU until the date Indiana Southwestern’s authority to abandon its linegdxphfter that

date, Indiana Southwestern, not the federal government, was responsible éottitieation of

the easement since the decision to fully abandon the linesobeag withinits control#®

Therefore, the federal government has not permanently taken plaipdifésls*® Accord

Navajo Natiorv. United States631 F.3d 1268, 1274 (Fed. Cir. 2011) (“A takings claim must be
predicated on actions undertaken by the United States, not [a third party].”).

In sum, defendant is liable to pay plaintiffs just compensation for a tempariggyorical
taking that lasted from the date the Board issued the NITU, May 23, 2011, to the dai@ Indian
Southwestern’s authority to abandon its railroad lines expired, January 7, 2014—a period of 960
days (2.63 yeajs

V. DAMAGES: PRINCIPAL AMOUNT OF JUST COMPENSATION

The final task for the court is to determine the amount of just compensation due to
plaintiffs for the temporargategoricataking. Plaintiffs devotefewerthan two pages in their
opening posttrial brief to thispic. Theyreproduce a chart summarizing the amounts of just
compensation calculated by their expert, Mr. Matthews, in three different sse@gsermanent
taking, a temporary taking from May 23, 2011, to October 1, 2018, and a temporary taking from
May 23, 2011, to November 8, 2013) and aver that defendant did not Mefutéatthews's
testimony by offering its own damages evidence or expert testinBumythey do not describe
the applicable legal standard or explain how the evidence in the trial satsfies that
standard Defendantin thefewerthan two pages it devotes to the topic, provalégal
standardchnd asserts that plainsfhavenot satisfied that standana general terms, but limits its
assertion to the agricultural parcatssse. Neither party revisits the issue of calculating just
compensation in their responsive posttrial briefs. Nor did the parties addgsessmpensation
during closing argumentNotwithstanding the deficiencies in the partissbmissions, the court
must provide a complete analysis of the amount of just compensation due to plaintiffs

A. Legal Standard

Just compensation, as described in the Fifth Amendment, “means the fulargonet
equivalent of the property taken.” United States v. Reynolds, 397 U.S. 14, 16 (1970). In other
words, the owner of the property taken “is to be put in the same position monetdr@yauld
have occupied if his property had not been taken.”Fla. a temporary taking, “the just
compensation to which the owner is entitled is the value of the use of the payrany the
temporary takingi.e., the amount which the owner lost as a result of the takivigba Nat.

45 Alternatively, an interested third party could try to force Indiana Southwestern to
abandon the railroad lines by initiating adverse abandonment procebdfngs the Board.

46 Because this case does not present the scenario in which an ongoing temporary taking
might ripen into a permanent takirgas in_Balagna v. United Statd838 Fed. Cl. 398 (2018), in
which the NITU remained pending after five yealsle/a trailuse agreement was being
negotiatee—there is no need to fashion a unique remedy as plaintiffs request.
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Res., Inc. v. United States, 904 F.2d 1577, 1580-81 (Fed. Cir. 1990). “The usual measure of”
such loss of uses the fair rental value of the property for the period of the takihdd. at

1581 accordKimball Laundry Co. v. United States, 338 U.S. 1, 7 (1949) (holding, when “it was
known from the outset that this taking was to be temporary . . ., that the proper measure of
compensation is the rental that probably could have been obtained”).

There is no set method for calculating fair rental valieeAm.-Hawaiian S.S. Co. v.
United States124 F. Supp. 378, 381 (Ct. Cl. 1954Jlfe ascertainment of value is not
controlled by rigid rules or artificial formulae; what is required is a ‘reasonatbgrjent having
its basis in a proper consideration of all relevant faatguoting Standard Oil Co. df.J.v. S.
Pac.Co., 268 U.S. 146, 156 (19P9, judgment enteredl30 Ct. CI. 818 (1955)eg alsovaist v.
United Statesl7 Cl. Ct. 246, 257 (1989) (“The court may use its judgment in selecting the
method to determine fair marketlue.”). Furthermore, although “the ‘conventional’ method” of
valuing an easement “is the ‘befemadafter method, i.e., ‘the difference between the value of
the property before and after the Government’'s easement was imposed|[,]re mayebe
appropriate aérnative valuation methods for the taking of an easement.” Otay Mesa Prop., L.P
v. United States, 670 F.3d 1358, 1364 (Fed. Cir. 2012) (quitiited States v. Va. Elec. &
Power Co,. 365 U.S. 624, 632 (1961 pee alsdBalagna, 138 Fed. Git 404 (obsrving that “the
case law is not well developed with respect to valuing temporary takings inlskie-taails
context”). Regardless of how it is calculatér rental value must account for the physical
condition of the property at the time of th&itay. SeeRasmuson v. United State3)7 F.3d
1343, 1345-46 (Fed. Cir. 2015) (“[T]he fair market value of the land includes the physical
remnants of the railway that would have remained on the landowners’ property but for the
issuance of the NITUs. . .[A] ‘before’ calculation that does not take into account the costs of
removing the physical remnants of the railway will result in an artificially inflatedevaahal
yield a windfall to the landowner.”).

“The landowners have the burden of establiskivegvalue of the railway corridor, which
is a question of fact.ld. at 1345.

B. Findings of Fact

Plaintiffs presented the appraisal reports and testimony of an expert appraiser, Mr.
Matthews, to support their claim for just compensatibin. Matthews explained that
determiningust compensation for a temporary taking triggered by a NITU is stemprocess:
estimating the lost rent for the duration of the taking and then discounting the itsrgresent
value. Tr. 344-45, 348-4Matthews; cf. id. at 362 (sdting that because railroad companies
typically used only a narrow strip of land within a railroad corridor to construcatinead,
much of the corridor has a rental value without needing any curative measures).

47 Just compensation for a permanent taking is normally measured by the fair market
value of the property taken, in other words, what a willing buyer would pay to a willieg feel
the property._United States v. 50 Acres of Land, 469 U.S. 24, 29 & n.1 (¥&4:Nat. Res.,
Inc. v. United States, 821 F.2d 638, 641 (Fed. Cir. 1987). “[T]lemporary reversible takings
should be analyzed inghbsame constitutional framework applied to permanent irreversible
takings . ...” _Yuba Nat. Res., Inc., 821 F.2d at 641.
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There are severalethods for estimating lost rent. One method is to determine the
market value of a temporary easement by comparing sales of parcels unencumbered by a
temporaryeasement to sales of parcels encumbered by a temporary eaggraeg5, and
then applying aate of return to estimate reid, at 318-19. The difficulty with this approach is
that the difference in sales prices between the two types of parcels is likelpoonnal, and an
appraiser would not consider the existence of the easement when estimating théceadésup
encumbered parcel. Id. at 345-46.

Another methods todetermine lost rent bigentifying rents forparcels similar to the
subject parcefin other words, with the physical remnants of a railroad me) adjusting those
rents to account for differences between those parcels and the subjectidaet&44, 549.

Mr. Matthews rejects this method becatlsre is “[n]Jot much data out theréd: at 549, andt

does not account for damages (such as the need to useopajtaused by the taking, idt

319, 549which must be taken into consideration when ascertaining just compensatain, id.
339, 564, 569accordid. at 551-52 (stating that although damages are difficult to appraise, they
must be considered for an appraisal to be vah@) (stating that failing to ascertain damages
“would make the appraisal void”).

A third method, used by MMatthews, is talerive lostrent from the market value of the
parcel—in essence, determining just compensation for a permanent taking and then applying a
rate of return to estimate renid. at 318-19, 339, 548. Under this method, the fiaskis to
ascertain the market value of the subject parnehe date of the taking, assuming that the parcel
is unencumbered by an easement (the “before” conditidnat 317, 341, 368, 496, 560.

Market valuecan be determined using a cost approach, an income approaatgroparble
salesapproach._ldat 32022, 383.In this case, Mr. Matthewssed the comparable sales
approach.ld. at 321, 383 Heidentified sales oparcelshatwerethe most similar to thparcels
owned by plaintiffs and then adjusted the sales prices to account for differenecesrbtte

parcels on factors such te date of the sales, market conditions, soil qualdycel shape,
amount of tillable langtopography/flood potential, highest amekt usglocation, and

availability of utilities Id. at 32122, 327-35, 385-86, 452, 554-56. Based on this data, he
calculated the average value of land per acre, multiplied that amount by ther mfigtres in

the subject parcel (which included ttaéiroad corridor), and then subtracted the amount, if any,
of the cost to curé® See, e.qg.id. at 38687, 391-92see alsadd. at 488-89stating that the

parcel is appraised in the physical condition that existed on the date ditigg tehich includes
any remnants of the railroad bed that might need to be removed to use the land), 523l{stati
because an appraiser must assumethieatailroad corridor has been reclaimed and is being used
in the “before” condition even though the corridor has not been reclaimed, the cost taustire m
be subtracted from the value of the parcdlhe resulting amount was the estimated value of the

48 For the agricultural parcels, the cost to cure is the cost to convert thedraimo@or
into tillable land. Tr. 355, 390-9®/atthews);_see alssupra Section I11.B.3 (describing Mr.
Matthews’s conclusions regarding the cost to convert the corridorsllaibdetland, Mr.
Kliebenstein’s opinion that such a conversion was economically feasible, ahcKarty’s
opinion that ach conversions are not quick or easy). There are no conversion costs for the
residential parcels. Tr. 363 (MatthewagcordPX 20 at 26; PX 21 at 27; PX 22 at 27.

-56-



subject parcel in the “before” condition. See, e.gai892. The following table sets forth the
amounts determined by Mr. Matthews to estimate the value of plaintiffs’lpandde “before”
condition:

Parcel Owner Acres | PerAcre Total Costto | Indicated
Value Value Cure Value

Severed Parcels
The Goebels 133.870 $8400| $1,124,500 $1750| $1,122,800
TheMartins 287.820 $7000| $2,014,740 $16,300| $1,997,400
McDonaldFamily | 115.720 $8150| $943,100, $1900| $941,200
Farms
Nonsevered Parcels
Mr. Halpeny 36.010 $8700| $313,287| $6500| $306,800
Mr. Memmer 90.355 $9700| $876,500, $1300| $875,200
ReibelFarms Inc. | 117.830 $9100| $1,072,253 $2000| $1,070,300
Wooded Parcels
Mr. Effinger 62.450 $7000| $437,200 $0| $437,200
The Schmids 20.000 $7500] $150,000 $0| $150,000
Improved Residential Parcel
Mr. Jenkins | 0.250] $27,000] $6800| $0 | $6800

SeePX 14 at 28; PX 15 at 36; PX 16 at 36; PX 17 at 28; PX 18 at 28; PX 19 at 36; PX 20 at 26;
PX 21 at 27; PX 22 at 27.

Thesecondaskis to ascertain the market value of the land within the railroad corridor in
the “before” condition by multiplying thaverage value of land per acrethgnumber of acres
in the corridor, and therfor the agricultural andooded parcelsubtracting from thisamount
anycost tocure Tr. 394 (Matthews) The following table sets forth the amounts determined by
Mr. Matthews to estimate the value of the land within the corridor in the “befonelitam:

Parcel Owner Acres | PerAcre Total Costto | Indicated
Value Value Cure Value

Severed Parcels
The Goebels 3.190 $8400 $26,800| $1750 $25,000
The Martins 5.480 $7000 $38,400| $16,300 $22,100
McDonald Family 1.920 $8150 $15,600, $1900 $13,700
Farms
Nonsevered Parcels
Mr. Halpeny 2.010 $8700 $17,500] $6500 $11,000
Mr. Memmer 1.605 $9700 $15,569| $1300 $14,300
Reibel Farmsinc. 1.050 $9100 $9555| $2000 $7600
Wooded Parcels
Mr. Effinger 1.560 $7000 $11,000 $0 $11,000
The Schmidts 2.770 $7500 $20,800 $0 $20,800
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Improved Residential Parcel
Mr. Jenkins | 0.050] $27,000|

$1400| $0 | $1400

SeePX 14 at 29; PX 15 at 37; PX 16 at 37; PX 17 at 29; PX 18 at 29; PX 19 at 37; PX 20 at 26;
PX 21 at 27; PX 22 at 27.

Thethird taskis toascertain the market value of the property assumingdhdhe date
of the takingthe trail has been built and is being u@heé “after” condition). Tr. 317, 34142,
367, 395, 495-98, 502, 56Matthews) To determine this value, Mr. Matthews used the same
sales as comparators and adjusted the sales price on the same factorsnhibeiSbdfore”
condition. Id. at 335,397, 459, 465-66. The only substantial difference in adjustments between
the “before” and “after” conditions wake parcel shape adjustment for theeeagricultural
parcels severed railroad line because the “before” condition there were no point rows, but
in the “after” condition, point rows are necessary. Id. at 335-36, 396-97. Based on this data, Mr.
Matthews calculated the average value of land per acre, multiplied that amdbeatrimymber of
acres in the subject parcel (which excluded the railroad corridoa, 39596, andthen for the
improved residential parcedubtrated the cost to cure damages arising from the existence of the
trail (the construction of a privacy fencel, at467-68. The resulting amount was the estimated
value of the subject parcel in thafter’ condition. Id. at 397-98. The following tablets forth
the amounts determined by Mr. Matthews to estimate the value of plaintift€lpan the
“after” condition:

Parcel Owner Acres | PerAcre Total Costto | Indicated
Value Value Cure Value

Severed Parcels
The Goebels 130.68 $8200| $1,071,600 $0| $1,071,600
The Martins 282.34 $6750| $1,905,800 $0 | $1,905,800
McDonald Family | 113.80 $7800| $887,600 $0| $887,600
Farms
Nonsevered Parcels
Mr. Halpeny 34.00 $8700| $295,800 $0| $295,800
Mr. Memmer 88.75 $9700| $860,900 $0| $860,900
ReibelFarms Inc. 116.78 $9100| $1,062,700 $0| $1,062,700
Wooded Parcels
Mr. Effinger 60.89 $7000| $426,200 $0| $426,200
The Schmidts 17.23 $7500| $129,200 $0| $129,200
Improved Residential Parcel
Mr. Jenkins | 0.20] $27,000] $5400] $1600] $3800

SeePX 14 at 34; PX 15 at42; PX 16 at 42; PX 17 at 34; PX 18 at 34; PX 19 at 42; PX 20 at 30-
31; PX 21 at 31-32; PX 22 at 31-32.

The fourthtaskis to determine the diminution of value of the parcel attributable to the
taking by subtracting the market value of the parcel in the “after” condition from ttketma
value of the parcel in the “before” conditiofir. 398 (Matthews) This diminution ofvalue is
then allocated between the previously calculated market value of the landutaktea damages
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to the remainder of the parcdd. at 37374, 398, 568.The following table sets forth the
amountusedby Mr. Matthews tacalculate the diminutioof value of the parcels, as well lais
allocation ofthe diminution of value:

Parcel Owner “Before” “After” Difference| Market | Damages
Value Value Value of
Land
Taken
Severed Parcels
The Goebels $1,122,800 $1,071,600 $51,200] $25,000] $26,200
The Martins $1,997,400 $1,905,800 $92,600{ $22,100; $70,500
McDonald Family | $941,200, $887,600, $53,600| $13,700| $39,900
Farms
Nonsevered Parcels
Mr. Halpeny $306,800] $295,800, $11,000] $11,000 $0
Mr. Memmer $875,200, $860,900] $14,300{ $14,300 $0
Reibel Farmsinc. | $1,070,300 $1,062,700Q $7,600, $7,600 $0
Wooded Parcels
Mr. Effinger $437,200 $426,200, $11,000] $11,000 $0
The Schmidts $150,000] $129,200] $20,800] $20,800 $0
Improved Residential Parcel
Mr. Jenkins | $6800| $3800/  $3000] $1400[ $1600

SeePX 14 at 35; PX 15 at 43; PX 16 at 43; PX 17 at 35; PX 18 at 35; PX 19 at 43; PX 20 at 31,
PX 21 at 32; PX 22 at 33.

The finaltaskis to apply a rate of return to the components of the diminution of value to
determine the amount of annual rent lost tuthe taking.Tr. 349-50, 399-400, 549
(Matthews). Mr. Matthewsased a rate of return of 3.584r the agricultural parcelg]. at 350,a
rate of return 06% for the wooded parcels, iat 352,anda gross rent multiplier of 17 for the
improvedresidential parcelPX 22 at 36'° The following table sets forth the amounts used by
Mr. Matthews to calculate plaintiffs’ annual lost rent:

Parcel Owner Market Annual Damages| Annual
Value of Rent for Rent for
Land Taken| Land Taken Damages
Severed Parcels
The Goebels $25,000 $875| $26,200 $917
The Martins $22,100 $774| $70,500 $2468
McDonald Family Farms $13,700 $480| $39,900 $1397

49 The gross rent multiplier is derived from an analysis of “sales and listing of rental
properties in Posey County” and reflects the ratio of rent to sales gesf2X 22 at 36.
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Nonsevered Parcels

Mr. Halpeny $11,000 $385 $0 $0
Mr. Memmer $14,300 $501 $0 $0
Reibel Farmsinc. $7,600 $266 $0 $0
Wooded Parcels

Mr. Effinger $11,000 $550 $0 $0
The Schmidts $20,800 $1040 $0 $0
Improved Residential Parcel

Mr. Jenkins | $1400| $82 | $0 | $0

SeePX 14 at 39; PX 15 at47; PX 16 at 47; PX 17 at 39; PX 18 at 39; PX 19 at 47; PX 20 at 35;
PX 21 at 36; PX 22 at 37.

Once the annual lost refar the two componenis estimated, the second step
determining the principal amount of just compensadn discount that rent to its present
value. Tr. 400 488, 494 Matthews) The multiplier used by Mr. Matthewsr the agricultural
parcelsaccounted for the number of growing seasons lost due to the taking and a 3.5% discount
rate. Id. at 351 400;see, e.g.PX 16 at 46 (indicating that Mr. Matthews used a multiplier of
2.8997 because “the present value of $1.00 paid at the beginning of the period for three years,
discounted at 3.5%[, has] the net present value of $2.898&€)alsdr. 350-51 (Matthews)
(stating that the discount rate was the same as the rate ofbvet@urse all that is being valued is
land without depreciable asset8ecause Mr. Matthews was calculating just compensation for a
temporary taking spanning from May 23, 2011, to November 8, 20X&:thenined that the
number of lost growing seasons was thrée.351(Matthews) The multiplier used by Mr.
Matthews for the wooded parcels accounted for a taking of 900 days (2.47 years) and a 5%
discount rate.PX 20 at 34; PX 21 at 35ee, e.g.PX 20 at 34 (indicating that Mr. Matthews
used a multiplier of 2.2654 because the “the present value of $1.00 paid in years 1 & 2with yea
three a partial payment of $0.47, discounted at 5.0%][, has] the net present value of $2.2654”).
And the multiplier used by Mr. Matthews for the improved residential parcel accbianta
taking of 900 days (2.47 years) and a 3.5% discount rate. PX 22sseBX 22 at H
(indicating that Mr. Matthews used a multiplier of 2.3236 because the “the prekenoi/&1.00
paid in years 1 & 2 with year three a partial payment of $0.47, discountedat Bas] the net
present value of $2.3236"). The just compensation dueetahdowners the present value of
the lost rent plus (1) any costs to reclaim the railroad corridor in excesslosthient
attributable to the land taken or (2) any costs to cure the damages caused byeheeexighe
trail. See, e.g.PX 16 at 44-45; PX 22 at 36-35ke alsdr. 552-53 (Matthews) (defining
“excess cost to cure” damagegd)he following table sets forth the amounts used by Mr.
Matthews to calculate the present value of plaintiffs’ lost aadttotal just compensatipfor the
wooded andesidential parcels, certain cells are empty because Mr. Matthews adbairtbe
duration of the taking was 2.47 years (900 days) rather than, as the court has determined, 2.63
years (96 days):
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Parcel Owner Present| Present| Present| Excess Total Just
Value | Value of | Value of | Costto| Compensation
Factor | Rentfor | Rentfor | Cure/
Land Damages Cost to
Taken Cure
Severed Parcels
The Goebels 2.8997 $2500 $2700 $0 $5200
The Martins 2.8997 $2200 $7200 $0 $9400
McDonald Family | 2.8997 $1390 $4000 $500 $5900
Farms
Nonsevered Parcels
Mr. Halpeny 2.8997 $1100 $0 $0 $1100
Mr. Memmer 2.8997 $1451 $0 $0 $1500
Reibel Farmsinc. 2.8997 $800 $0 $0 $800
Wooded Parcels
Mr. Effinger - - - $0 -
The Schmidts - - - $0 -
ImprovedResidential Parcel
Mr. Jenkins | - | - | - | $1600] -

SeePX 14 at 39; PX 15 at 47; PX 16 at 47; PX 17 at 39; PX 18 at 39; PX 19 at 47; PX 20 at 35;
PX 21 at 36; PX 22 at 37.

C. Conclusions of Law

Through Mr. Matthews’s expert appraisal reports and testimony, plainti§eries
evidence of the fair rentahlue of their parcels. In response, defendant arpae$[p]laintiffs
have not presented a valuation that comports witéfollowing“fundamental principles,”
Def.’s Posttrial Br. 68:(1) the proper measure of damages for a temporary taking is fair rental
value; (2) fair rental value is “the price that a willing lessee would pay to a wiasgr, for the
period of the [temporary] taking,” Heydt v. United States, 38 Fed. Cl. 286, 309 (1997); and (3)
fair rental value is an objective standaf@efendant contendthat theportions of theailroad
corridor adjacent to the agricultural parcels were not suitable to be farmed otethigeddoard
issued the NITU, that no reasonable farmer would lease the corridor for a temp@oiaaly gnd,
consequenyl, that the corridor had no fair rental value.

Defendantin contendinghat no reasonable farmer would have leased the railroad
corridor asis on May 23, 201lidentifiesa notable constraint in using fair rental value to
measure damages for a tempotaking in a Trails Act casdn general, the portion of a
railroadcorridoradjacent to glaintiff's parcelis typically ashort and narrow strip of land upon
which the remnants of a railroad line are situated, the duration of the takiyge very short
(conceivably, as short as 180 days), and on the date of the taking, the precise duration of the
taking is unknown. Thus, it is difficult to fathom that there would be a rentaleti@arkany
suchcorridor. Nevertheless, the owners of land underlying the corridor often coul@dméve
would have put the land to productive use but for the taking. For example, an owner of an
industrial or commercigdarcelcouldbuild or expand parking lot, amwner of a residential
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parcel could reroute a driveway, or a farmer could plant more crops. Thus, thefact bne
would want to lease the parcels burdened with the physical remnants of a fakahus not
mean that the parcel lacks value. And the goal of just compensation is to putvenianithothe
same position that she would have been in absent the taking by providing her with the amount
lost due to the taking. Consequently, the lack of an actual willing lessee cannot tee fata
plaintiffs’ claim for just compensatiorSeeUnited States v. Miér, 317 U.S. 369, 374 (1943)
(“Where, for any reason, property has no market resort must be had to other dagatamate
value; and, even in the ordinary case, assessment of market value involvesothe use
assumptions, which make it unlikely that the appraisal will reflect true valuenigitty.”
(footnote omitted)).Plaintiffs owning agricultural parcels lost three growing seaearibe
corridordue to the taking and should be compensated &btabs.

The method of valuation used by Mr. Mavs allowed him to estimatair rental value
of a railroad corridor in the absence of an active rental market for suchdpptying a rate of
return to the value of the land takephis method, which the court and defendant have endorsed
in other caseseeHardy v. United States, 141 Fed. Cl. 1, 59-60 (2018), vacated in part on other
grounds, 965 F.3d 1338 (Fed. Cir. 203fpvides an acceptable method of estimating fair rental
value. Accord Am.-Hawaiian S.S. Co., 124 F. Supp. at 381.

With respect to the agricultural parce\d,. Matthews demonstrated thatem accounting
for the physical condition of the land, the land would generate inémmtiee farmersDr.
Kliebenstein opined that it was economically feasibtehe farmerdo corvert the langand
plaintiffs testified that they would farm the land if given the opportunity to do sdnoégh Mr.
McCarty testified on behalf of defendant that converting a railroad corritiotiliable land
might not be quick or easy, he did not provide an opinion with respect to the time or effort
required to convert the corridor running along or through the agricultural parcedse Thus,
the court has no basis to disturb Mr. Matthews’s determination that thegéfplaould lose all
three growing seasons affected by the taking (2011, 2012, and 2013). Furthermore, nothing in
the trial record provides a basis for rejecting the use of Mr. Matthews’s ntetastimate the
fair rentalvalue of the wooded andsidential parcels.

Using his valuation methodjr. Matthewsdetermined the principal amount of just
compensation due to each plaintiff. Defendant does not challenge the data underlying Mr
Matthews’s calculations (such as the highest and best use of the parcels, the dersal@sb
the adjustments, the costs to cure, the rates of return, or the discount ratedylattMews’s
calculations themselves. Thus, plaintiffs have satisfied their burdmowhg a principal
amount of just compensation for a temporeategoricataking spanning from May 23, 2011, to
January 7, 2014or the plaintiffs who own agricultural parcels, as folloWs

50 Although Mr. Matthews assumed that the temporary taking spanned from May 23,
2011, to November 8, 2013, his calculations are not affected by the longer takings period
determined by the court because he used the number of growing seasons rather than the numbe
of years, and the number of lost growing seasons is not different.
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Name Just

Compensation
The Goebels $5200
The Martins $9400
McDonald Family Farms $5900
Mr. Halpeny $1100
Mr. Memmer $1500
ReibelFarms Inc. $800

For the plaintiffs who own wooded ogsidential parcels, Mr. Matthelgsdetermination of just
compensation was based on a temporary taking lasting 2.47 years rather than 2.63 years. Thus,
the principal amounts due to Mr. Effinger, thehmidts, and Mr. Jenkins for the temporary

taking need to be recalculated.

VI. DAMAGES: INTEREST AND COSTS

In addition to the principal amount of just compensation, plaintiffs are entittedéo/e
(1) interest on that principal amouartd (2)reimbursement for theitosts. Specifically, with
respect to the formetthe Fifth Amendmeng reference to ‘just compensation’ entitles the
property owner to receive interest from the date of the taking to the date of pagnagpart of
his just compensation.” United States v. Thayer-W. Point Hotel Co., 329 U.S. 585, 588 (1947).
With respecto the latter, Section 304(c) of thimiform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 provides:

The court rendering a judgment for the plaintiff in a proceeding brought under [28
U.S.C. 8§ 1491] awarding compensation for the taking of property by a Federal
agency . . . shall determine and award or allow to such plaintiff, as a part of such
judgment . . ., such sum as will in the opinion of the court . . . reimburse such
plaintiff for hisreasonable costs, disbursements,emenses, including

reasonable attorney, appraisal, and engineering fees, actually incurred because of
such proceeding.

42 U.S.C. § 4654(c) (2006
The partieslid not address interest or costs during tiatheir posttrial briefsor during

closingarguments The court cannot direct the entryfioial judgment pursuant to RCFC 58
until all three components of just compensatigirincipal interestand costs—are determined.

°1 This task should take little effort since it requires only the determinationefa n
present value factor (substituting 2.63 years for 2.47 years), multiplyingaiugt by the annual
rent for the land taken, and, for Mr. Jenkins, adding the cost to cure. Indeed, it appdars that
Mr. Effinger, the new present value factor would be 2.4036 and the present value of lost rent
would be approximately $1322; for the Schmidts, the new present value factor would be 2.4036
and the present value of lost rent would be $2500; and for Mr. Jenkins, the new present value
factor would be 2.4679 and the present value of lost rent wowdg@pgreximately$202.
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Further, b the extenthat the parties wish to defproceedings on costs, the court will not direct
the entry of judgment pursuant to RCFC 54(b) until the appropriate interest rate and
compounding frequency are determirtéd.

VII . CONCLUSION

As set forth in more detail above, the court concludes that (1) the plaintiffs who own
property adjacent to treasementsonveyed by the Type A and Type A-1 deeds—Mr. Halpeny;
Mr. Memmer; Mr. Jenkins; the Goebels; McDonald Family Farms; the Martins; Mr. Effing
and the Schmidts-and obtained through adverse possessi@pibel Farms, Ine-have
cognizable Fifth Amendment property interests; (2) defendant is entitled to jutigitien
respect to the claim of Mr. Hostettler, the portion of the claim of Reibel Farms, dbcletfives
from the Davis deed, and the portion of the Martins’ claim that derives from thieaitaleed,;

(3) defendant is liable to pay just compensation to the plaintiffs with cognizaigerty

interests for a temporary categoripalysical taking; (4) the temporary taking spanned from May
23, 2011, to January 7, 2015) the principal amount of just compensation due to the Goebels is
$5200, the Martins is $9400, McDonald Family Farms is $5900, Mr. Halpeny is $1100, Mr.
Memmer is $500, and Reibel Farms, Inc. is $800; anyit@ award of just compensation shall
include interest from the date of the taking and costs pursuantttmitoem Relocation

Assistance and Real Property Acquisition Policies Act of 1970

By no later than Monday, November 16, 202Qhe parties shall file a joint status report
in which they(1) set forth the principal amount of just compensation due to Mr. Effinger, the
Schmidts, and Mr. Jenkidmsed on the court’s rulings; (2) indicate whethey thid stipulate to
the appropriate interest rate and compounding frequency; and (3) propose a schealdhefor f
proceedings.

IT IS SO ORDERED.
s/ Margaret M. Sweeney

MARGARET M. SWEENEY
Senior Judge

52 In the now-vacated RCFC 54(b) judgment, the court adopted the parties’ stipulation
that interest was to be calculated on the principal amount for the durationaXitigeusing the
Moody’s Aaa rate, compounded annually, and for the period following the taking at 3.65%,
compounded annuallySee alsd’ech. Coll. of the Low Country v. United States, 147 Fed. CI.
364, 371 (2020) (holding that interest should be calculated using the Moody’s rate and
compounded quarterly); Hardy v. United States, 138 Fed. Cl. 344, 357 (2018) (same).
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