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OPINION AND ORDER
FIRESTONE, Judge.
On June 18, 2014, the court issuedpmion remanding to the Defense Health

Agency (“DHA”) its decisiorto award to Abbott DiabeteSare Sales Corporation
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(“ADCSC” or “defendant-intervenor”) a Biket Purchase Agreement (“BPA”) for the
self-monitoring blood glucose system testpsr{“test strips”) that are provided to

TRICARE beneficiaries under the unifoformulary (“the formulary” or “UF”)!

ARKRAY USA, Inc. v. United States, N44-233C, 2014 WL 29&®9 (Fed. Cl. June

26, 2014). The remand wagended to give the DA Contracting Officer the

opportunity, in the first instare, to determine whether ADCSC could properly hold itself
out as having a Federal Supply Schedule (“F&&3intract as required by the solicitation.

Under the terms of the solicitation, offeravere required to “have an existing FSS

! The court found that a remand was appropriasedbén part on two cases in which an offeror
was permitted to rely on the capabilities of its parent or other corporate affiliates to meet
solicitation requirements. ARKRAY, 2014 1903399, at *7 (citing Femme Comp Inc. v.
United States, 83 Fed. Cl. 704, 744-49 (2008) B&dS Prods., Inc. v. United States, 48 Fed.
Cl. 100, 109-12 (2000)).

The TRICARE uniform formulary is the approvkst of pharmaceutical agents that must be
available to eligible beneficiaries undbe TRICARE pharmacy benefits program. See

generally Coal. for Common Sense in Gov't Procurement v. United States, 576 F. Supp. 2d 162,
164-65 (D.D.C. 2008) (describing TRICARE phacy benefits program). Pharmaceutical
agents—in this case, test strips—may be adoddlde UF based on their relative clinical and
cost-effectiveness as determined by the Pharmaceutical and Therapeutics (“P&T”) Committee.
Regulations governing the selection of pharmacalgigents are codified at 32 C.F.R. § 199.21.

As explained in the court’s prior opiniongthest strips manufactured by Abbott were
determined to be the most cost-effective afeseofferors, and were therefore recommended by
the P&T Committee to be the sole test stripéocavailable on the formulary. ARKRAY, 2014
WL 2903399, at *4. ARKRAY's test 8ps had been found to be efual clinical effectiveness,
and were the second most cost-effective among the seven offerors. See AR 571.

2 FSS contracts, which are generally establishigh the General $eices Administration

(“GSA"), obligate contractors “to provide suppliesdaservices at stated prices for given periods
of time on the FSS, permitting federal agencies todupplies directly from the FSS, rather than
holding a publicly-advertised full and open catipon for every indridual requirement.”
Kingdomware Techs., Inc. v. United Stat#87 Fed. Cl. 226, 231 (2012), aff'd, 754 F.3d 923
(Fed. Cir. 2014). GSA can delegate its authaatgstablish FSS contracts to other agencies, and
the Department of Veterans Affairs (“VA”) hbdgen delegated authority to procure medical
supplies under its own FSS program. See 48 C.F.R. § 8.402(a).




Contract for any pharmaceutiaent(s) quoted . . . atetime the quote is submitted,
and at the time the [BPA] is executed.” AR 1285. Itis not diputed that ADCSC did
not and does not have an FSS contrace gdvernment argued, however, that ADCSC
was authorized to rely on the FSS cant held by ADCSC's affiliate, Abbott
Laboratories Inc. (“ALI"), to meet the reqements of the solicitation. On remand, the
Contracting Officer was charged with detéasmg whether ADCSC could hold itself out
as having an FSS contract by virtue ofrékationships with other Abbott-affiliated
entities. On July 7, 2014, the DHA Contiiag Officer issued a decision finding that
ADCSC could properly hold itself out as hagian FSS contract and therefore concluded
that ADCSC was entitled to keep the BPA for the subject test strips.

The court has reviewed the Contractinigic@r’'s July 7, 2014 decision and, after
additional briefing and argument, the coeohcludes that thedbtracting Officer’s
decision to proceeditin the BPA award t&ADCSC was arbitrary and capricious because
ADCSC does not have an FSS contract gaired by the solicitation and FAR 8.405-3.
For the reasons explained below, the toancludes that ARKRAY'’s request for a
permanent injunction setting aside the BPAaedhto ADCSC for tesstrips should be
GRANTED.

l. BACKGROUND

The background facwurrounding this case were $etth in detail in the court’s
June 26, 2014 decision and are not repeated drne core of the remaining dispute is
whether ADCSC is eligible to receive aSRBnder FAR 8.405-3 when it does not hold

an FSS contract. FAR 8.405-3 discusseptbeedures for establishing and using BPAs



created against an FSS contract. See 48RkC§38.403(b) (procedures in subpart 8.4
apply to “BPAs established against Fed&uapply Schedule contracts.”). These are
BPAs that “[o]rdering activities [such &HA] may establish . . . under any [FSS]
contract to fill repetitive needs for suppliesservices.” 48 C.F.R. 8§ 8.405-3(a)(1). The
regulation further states thido]rdering activities shalestablish the BPA with the

schedule contractor(s) that can provide th@suor service that represents the best

value.” Id. (emphasis added). Consistent whik regulation, the solicitation in this case
stated that companies submmgjibids for the subject BPAnust have an existing FSS
Contract for any pharmaceutiaent(s) quoted in this BPA at the time the quote is
submitted, and at the time the UFBPA is exedd Administrative Record (“AR”) 118,
225. The solicitation further provided thatthe event that thefferor’s “existing FSS
Contract . . . terminates for any reason . is. tHFBPA automatically expires.” AR 225.
As noted, it is undisputed that ADCSQGhe company that submitted the bid to
DHA for the test strips—is not, itself, a patb an FSS Contract. Instead, the FSS
contract that offers the subject tesipst is held by an ADCSC affiliate—Abbott
Laboratories Inc.—under FSS contraamber V797P-2032D. On remand, the
Contracting Officer undertook an evaluation of ALI's FSS contract and ADCSC's rights
under that contract. According to theteréals provided in the newly supplemented
Administrative Record, the Contracting Offiqd) researched the websites of the VA,
ALI, and Abbott Diabetes Care, Inc. (“ADCI"j2) reviewed ALI’s offer to the VA and
subsequent FSS contract (i.¢797P-2032D); and (3) solied performance assurances

and information concerning ADCSC's legalationships with ALI and other Abbott-



affiliated companies from Duncan Willianthe ADCSC vice-msident who signed
ADCSC'’s BPA bid. In addition, the Camatting Officer received a declaration from
Stephanie Organ, the ALI employee wh@exted ALI's FSS contract with the VA.

Based on his review of the aforemenid websites, the Contracting Officer
concluded that multiple entitiegithin the Abbott family olcompanies work together to
manufacture and sell the test strips at issubis case. AR226. The Contracting
Officer noted that ADCSC'’s bid listed thensa FSS contract number and same corporate
point of contact (with the same contact im@tion) as was associated with ALI's FSS
contract in the VA Contrac@atalog Search Tool availabn the VA website. Id. The
Contracting Officer also noted that ADCI mdactures and holdke trademarks for
some of the test strips sdi¢g ADCSC, which is a whollysened subsidiary of ADCI.

Id. The Contracting Officer concluded, bdsm this evidence, that there was a “joint
involvement in the sale of diabetes products.” Id.

In reviewing ALI's FSS Contract, the Coatting Officer determined that it was
clear that ALI's affiliates—rather than ALI itsel—are responsible for providing the
products under ALI's FSS contract. AR 222B. For example, a letter accompanying
ALI's FSS offer listed two oALl’'s corporate affiliates, Abott Point of Care (“APOC”)
and ADCSC/ADCI, as supplyingertain products through ALI'BSS contract. AR 2230.
The Contracting Officer also noted that twovasions of ALI's FSS contract authorized
Duncan Williams—the individual who sigd ADCSC'’s bid—to also submit quotes

under ALI's FSS contract. AR 2228he FSS contract authorizes any



... Divisional Vice President . . . dfanager or any Admistrator of any

one of Contracts, Pricing, Marketin§ales or Commercial Operations; or

any Divisional Government Sales Manager . . . to quote prices and tender

bids, and to enter into contracts for #ae of any products or services of

[ALI] to, and with, any and all custoens of [ALI], including specifically

the United States and any of its ofc@agencies or departments, having

full authority in their discretion as farices, terms, conditions, warranties,

or any other provisions necessariljateng to said bids and contracts.

AR 2232. The FSS also exgssly lists Mr. Williams as afauthorized negotiator,” who
IS “authorized to negotiate with the Goverent in connection with this request for
proposals or quotations[.]” AR 2248.

The Contracting Officer noted that Bean Williams’ letter and the attached
declaration from Stephanie Organ, the SeManager of Contrast& Pricing at ALI,
reconfirmed that ADCSC was authorizedsubmit a BPA quote under ALI's FSS
contract. AR 2248. In his letter, Mr. Wiltizs explained that Abbott Laboratories is the
parent company of ALI, APOC, and ADGGnd that ADCSC is a wholly-owned
subsidiary of ADCF AR 2375-76. Further, Mr. Williams explained that ALI does not
make products, but instead acts as a “trgdiompany” or “contracting agent” for other

Abbott Laboratories companidacluding ADCI/ADCSC and ABPC. In this connection,

Mr. Williams explained that when ALI's FSSontract V797P-2032D was negotiated, the

3 Specifically, Mr. Williams stated:

Pursuant to a corporate nestturing, Abbott Diabetes Care Inc. formed its own
trading company, ADC[SC], a wholly ownedbsidiary of Abbott Diabetes Care
Inc., responsible for sales of products nfaotured by Abbott Diabetes Care Inc.
However, during a transition period follavg the restructuring, ALI continued to
contract with certain customers of BI5C], including government customers.
ALI no longer contracts fgproducts sold by ADC[SC].

AR 2376.



VA, ADCI/ADCSC and APOC consideredtablishing separate FSS contracts with
ADCI and APOC, but elected continue, out of administrative convenience, selling
ADCI and APOC'’s productsn ALI's FSS contract. AR376. Accordingly, Mr.
Williams stated that althoudthe ALI-executed contract ihe only contract through
which users of the FSS can order diabetee products from ADC[SC],” AR 2377,
ALI's FSS contract authorized varioAdbott-affiliated employees—including Mr.
Williams—to quote prices and tender bider‘the purpose of &blishing a Blanket
Purchase Agreement . . . undee FSS contract.” AR 2376.

Stephanie Organ, in herdaration on behalf of AL, stated that Mr. Williams
“was authorized to negotiate pricing unttee FSS Contract on behalf of ALI, including
through a subsequent Blanket Purchasee@iment establishedhder the FSS.” AR
2378. However, she also confirmed that th& [EBntract “was executed in the name of
ALI,” and that the BPA “price quote that wasbmitted to and ultimaly accepted by the
Defense Health Agency on November 12120. . was executed in the name of
ADC[SC]” and “does not specifically menhdALl by name . ..” AR 2378-79.

Based on the aforementioned evaluatioa,@ontracting Officer determined that
“ADCSC was authorized to submit a BPA qeioinder the FSS contract listed in their
guote, V797P-2032D, and tledore, as a practical mattDCSC possessed, and could
properly hold itself out as having an FS#tract for all of thggharmaceutical agents
quoted . ...” AR 2227. In the alternaj\the Contracting Officer concluded that the

solicitation did not prohibit offerors fromIggng on the resources of their corporate



agreement, and, thus, DHA “could properliynepon ADCSC'’s implicit representations
that ALI would support [ADCSClsperformance.” AR 2228.

The Contracting Officer concluded hisasion on remand by noting that there
was “no reason to question ADCSC'’s abilitydiliver the quoted strips at the quoted
pricing . . . because of ALI’s history of perfance.”_Id. Thigonclusion was further
consistent, the Contracting Officer stateath the contractual commitment of ADCSC
and ALI, as well as the repmgations made in Mr. Williamésetter and the declaration
from Stephanie Organ. Id.

Il. DISCUSSION

It is well-established that an award nisgy/set aside as arbitrary and capricious

where the procurement procedureolved a clear violation afegulation or procedure.

Weeks Marine, Inc. v. United States, 5783d1352, 1358 (Fed. Cir. 2009); Galen Med.

Assocs. v. United States, 369 F.3d 132281 (Fed. Cir. 2004). Additionally, it is

undisputed that an offeror must be a “schedwntractor” to be eligle to enter into a

BPA against an FSS contrdcSee, e.g., 42 C.F.R. § 85-3(a)(1) (“Ordering activities

* Plaintiff correctly notes tit the GAO has also concludiétht the FAR requires FSS BPA

awardees to be FSS contraclders. See Canon USA, Inc., B-311254.2, 2008 CPD | 113, at *3
(Comp. Gen. June 10, 2008) (to establislir&6 BPA, “the vendor nsti have a valid FSS

contract in place because that contract is the means by which the agency satisfies the competition
requirements of CICA”). In this conneati, the government’s reliance on AINS, Inc., B-

400760.2, 2009 CPD 1 142 (Comp. Gen. June 12, 20a9Altos Fed. Grp., Inc., B-294120,

2004 CPD { 172 (Comp. Gen. July 28, 2004), is completely misplaced.

In AINS, Inc., the GAO denied a pedt involving nearly identical &s as the case at bar, with
one crucial difference: the agency engaged irective action to rescind the initial BPA so that
the agency could enter into a new BPA wita driginal awardee’sfiliate who was the FSS
contract holder. AINS, Inc., B-400760.2, 200PD 9§ 142. Altos Fed. Grp., Inc., 2004 CPD
172, is also distinguishable, tie contractor that signed the BWas an FSS contract holder for

8



shall establish the BPA with the schedule cactor(s)” (emphasisdaled)); 42 C.F.R. §

8.402(b); 42 C.F.R. § 8.404(&i'when establishing a BPA . . . ordering activities shall not
seek competition outside of thedegal Supply Schedules . . . ."ltis also not disputed
that, consistent with the FAR, the BPA solitita stated that “[tlhe Company must have
an existing FSS Contrafdr any pharmaceutical agent(g)oted in this UFBPA at the

time the quote is submitted, and at the tthe UFBPA is executed.” AR 118.

ARKRAY argues that the award is arbiyand capricious lwause the BPA was

awarded to an offeror thatimittedly did not (and does ndthve an FSS contract and

that ADCSC'’s rights under ALI's FSS contrace irrelevant to the question of ADCSC'’s
eligibility to receive a BPA against an FSS contract.

Given that the government and defendategrvenor concede that ADCSC is a
separate legal entity from ALI and ADCl gtlcourt agrees witARKRAY that whether
ADCSC was eligible for award of the BRArns on whether the Contracting Officer
correctly concluded that ADCS@as ALI's agent and could &1 into the BPA on ALI's

behalf or could otherwise rely on ALI's FSS to satisfy the FSS requirement.

at least some of the items listed on the BRA04 CPD { 172, at *3 (*an FSS contractor acting
as a prime contractor may use a subcontractpraeide services not atuded within the prime
contractor’s FSS contract fang as the services in quies are included within the
subcontractor’s FSS contract.”). Here, itrsdisputed that ADCSC does not hold any FSS
contract.



a. The Contracting Officer’'s Conclusionthat ADCSC Was Eligible to Enter
into the BPA BecauseADCSC Was Acting on Behalf of ALI Was
Arbitrary and Capricious
The government and defendantervenor contend that the Contracting Officer’s
decision is consistent with the soli¢itm and FAR because ADCSC was authorized,
through Duncan Williams, to negotiate orhb# of ALI with regard to ALI's FSS
contract. The government goes so far astdte that Mr. Williams was actually acting on
behalf of ALI, Def.’s Suppl. Br. 7 n.2, &nd that Mr. Williams failure to “explicitly

invoke” ALI's name constitutes a non-materiafets in the award that can be cured. Id.

at 9-10 n.3. In this connection, the goveent relies on Am. Anchor & Chain Corp. v.

United States, 331 F.2d 86@18(Ct. Cl. 1964), for the pposition that Mr. Williams
could and did act as ALI's agent when hgngid the BPA quoteAs explained below,
however, the government’s agency theorynsupported by the record evidence, to
include Mr. Williams’ letter in reponse to the Contractingf@er, Ms. Organ’s carefully
worded declaration, and the BRjuote itself. Accordinglythe court concludes that the
Contracting Officer’s decision to awardB&A to ADCSC on the grounds that it was
ALI’'s agent was arbitrary and capricious.

The record reflects that Daan Williams was not actlacting as an agent on
behalf of ALI when he sigriethe BPA quote. While it iso doubt true that he was
authorized to offer items from ALI'S FSS corttathis authorizatiodoes not, in and of
itself, make ALI the BPA awardee or ADCS&tRSS contract holder. Notably, rather
than state that he signed the BPA ohdieof ALI, Mr. Williams’ letter to the

Contracting Officer focuses on ADCSC's rights under ALI's FSS contract. AR 2377.

10



Moreover, the fact that MiVilliams stated that he “cortered” ALI's FSS contract to
actually be ADCSC'’s contract is undened by his admission that the VA had
considered and purposefully dieed to enter into a sepaeaFSS contract with ADCSC
out of “administrative corenience.” AR 2376.

Ms. Organ’s carefully wordedeclaration further demotnates that Mr. Williams
did not execute the BPA on behalf of ALAlthough she acknowbges that ALI would
agree to be bound by the price offelgdADCSC, nowhere does she state—or even
suggest—that ADCSC was acting on behalfbf when it offeredthe BPA quote. See
AR 2379 (“The BPA price quote was executedhe name of ADC[SC].”). That Mr.
Williams was not acting as ALI's agent is foetr confirmed by the fat¢hat he signed the
BPA in his capacity as “Division [Vice Prdent], US [CommercieOperations[,] Abbott

Diabetes Care Sales Corporatlan.” AR 227 (emphasis added).

In light of the foregoing, the meradt that ADCSC listed ALI's FSS contract
number in its bid is insufficigrto show that Mr. Williams dered into a BPA as an agent

on behalf of ALI, or that ADSC held an FSS contrackee Am. Anchor & Chain Corp.,

331 F.2d at 861 (agent binds principaltbiing actions on behatif principal).
Accordingly, the governmerg’argument that ADCSC satisfied FAR 8.405-3 by acting
as ALI's agent is rejected, and the Contirege Officer’s conclusion that ADCSC—as the

BPA awardee—satisfied the FSS requient was arbitrary and capricious.

> The government’s contention that the BPA stgrepage “does not indicate on whose behalf
[Mr. Williams] was signing,” Def.’s Suppl. Rps9, is simply wrong. Mr. Williams listed his
title as that of an ADCS vice president. AR 227.

11



b. The Contracting Officer’s Alternativ e Conclusion that ADCSC Could
Rely on ALI's FSS Contract Was Arbitrary and Capricious

In the alternative, the governmemicbdefendant-intervenor contend that,
regardless of whether ADCSC was ALl's adtagent, the relationship between ADCSC
and ALI was sufficiently closto allow ADCSC to rely on Al's FSS contract to satisfy
the terms of the solicitatioend FAR 8.405-3. The government and ADCSCrelyon T &

S Prods., 48 Fed. Cl. 10é8nd_Femme Comp, 83 Fed. CI. 704, for the uncontested

proposition that a contractor in certain cir@tances may rely upan affiliated entity to
meet solicitation requirements. The ddurds that ADCSC's reliance on ALI's FSS
contract is different from the relianceissue in those cases because here ADCSC'’s
reliance is foreclosed dyoth the FAR and the terms of the solicitation.

T & S Prods. and Femme Comp stand forghegposition that absent a term in the

solicitation that prohibits offerors from relying on their corporate affiliates, a contracting
officer has discretion to take offerors at theord that the resoaes of their affiliates

will be made available. In T & S Prods pmtester challenged award on the ground

that the evaluators assessleel awardee’s proposal based, at least partly, on the
capabilities of the awardee’s parent compa#8.Fed. Cl. at 109. Although the
awardee’s proposal described how it woehkerage its “Retail Support Center,”
“Warehouse Management System,” and dedicasdes force in meeting the solicitation’s
requirements, in reality these resources weveed or controlled by the awardee’s parent
company._See id. at 108, 111. In denytimg protest, the court recognized the “well[-

]Jestablished principle that a parent corporatmd a subsidiary are in law separate and

12



distinct entities.”_Id. at 111 (quoting BL#hc. v. United States, 13 Cl. Ct. 265, 272

(1987)). Nevertheless, the court held thateaib contrary language in the solicitation,
“where an offeror representsiis proposal that resources of its parent company will be
committed to the contract, theeay properly may considsuch resources in evaluating

its proposal.”_1d. (citations omitted). Femme Comp, the court adopted the same rule,

and held that the fact that the awardee did not expresslglafiltates as subcontractors
was immaterial where there was “no requiratrtat an offeror must designate its
affiliated corporations as sutnatractors in order to officily commit their resources to
the performance of a contract.” 83 Fed. Cl. at 747.

In contrast to the reliance at issnel &S Prods. and fFeme Comp, ADCSC's

reliance on ALI's FSS contract is cleaprohibited by FAR 8.405-3 and the plain
language of the solicitation. As explaihabove, the FAR and the solicitation prohibit

DHA from entering into an FSS BPA withn@n-schedule contractor. See, e.g., 48

C.F.R. 8 8.405-3(a)(1) (BPAs shall be bsthed with scheduleontractors); AR 225
(offerors “must have an exiaty FSS Contract fany pharmaceutical agent(s) quoted”).
Accordingly, regardless of whether procuesrofficials generally have discretion to
allow offerors to rely on tr affiliates’ performance history or expertise to meet
solicitation requirements, the Contracting Offigethis case did not have discretion to
ignore the clear regulatory requirementshe FAR or terms of the solicitation. See

Centech Grp., Inc. v. UniteStates, 554 F.3d 1029, 103%®¢- Cir. 2009) (agency could

not, through policy memorandum, alter statytor regulatory requirements). Thus, the

fact that ADCSC is authorized to offerpglies from the ALI FSSantract and that ALI

13



will agree to the price ADCSGffered does not eliminatedghegal defect in the BPA
award. Accordingly, the Contracting Qféir's decision to allow ADCSC to rely on
ALI's FSS contract is d&itrary and capricious.

c. ARKRAY Was Prejudiced by the Contracting Officer’s Error

The court also concludes that ARKRAYshearried its burden of demonstrating

that it was prejudiced by the Contractin{fi€er’'s error. _Glenn Def. Marine (ASIA),

PTE Ltd. v. United States, 7203d 901, 908 (Fed. Cir. 201@b prevail in bid protest,

error must be prejudicial); Data Gen. CovpJohnson, 78 F.3tb56, 1562 (Fed. Cir.

1996) (protester must demdrate that “had it not bedor the alleged error in the
procurement process, theresnareasonable likelihood thi&ie protester would have
been awarded the contract”). In its initast-effectiveness veew, the P&T Committee
concluded that “[tlhere are ndiracally relevant differences between the . . . test strips”
offered by the seven manufacturers that met the final technical and contracting
requirements. AR 571. The P&T Commétalso concluded that ADCSC'’s strips
reflected the most cost-effective among tHerors, followed by ARKRAY. _Id. Thus,
ARKRAY's test strips were the highestted test strips after ADCSC's.

The court cannot agree with defendarieraenor that “any harm to Plaintiff
would result not from [the BPA] award, tiniom the DHA formulary decision effectively
making [ADCSC] the sole provider of test strips to DHA benefiegat Intervenor’s
Reply 18, ECF No. 71. In coection with the BPA award, the Contracting Officer was
supposed to submit only those bids toR&I Committee that contied with the FAR.

See AR 1819 (Contracting Office statement that he was required to reject irregular

14



bids “unless the irregularity can be resolvepto forwarding the quote to be evaluated
for cost effectiveness®). Although it is possible that éhContracting Officer might have
encouraged ADCSC and ALI tesolve the FSS issue priorftewarding quotes to the
P&T Committee, the court has no basishia record to reach such a conclusiomdad
Abbott-branded test stripmt been considered byetiP&T Committee, however, it
appears certain that ARKRAY’s strips wduiave had a reasonable chance of being
included on the formulary. Moreover, giveRKRAY'’s cost-effetiveness relative to

the other offerors, it appears reasonablglikthat ARKRAY would have received a
BPA award. Accordingly, the court conclisdihat ARKRAY has satisfied its burden of

demonstrating prejudice. &in Def. Marine, 720 F.3d at 912 (plaintiff must show

“substantial chance it woulthve received the contract” but for agency’s error).
d. ARKRAY is Entitled to Injunctive Relief
Plaintiff seeks, inter alia, an injunction setting aside the BPA award to ADCSC.

The decision to issue an injunction setting @sid award falls within the discretion of

the trial court. PGBA, LLC v. United Stes, 389 F.3d 1219232 (Fed. Cir. 2004).
Nevertheless, injunctive relief & extraordinary remedy thiis court should award “in

a way that best limits judiciahterference in contract procement.” _Cardinal Maint.

® Because the Contracting Officgid not undertake corrective amii of this nature during the
remand, the court has no occasion to dewidether doing so would have been proper.

" See AINS, Inc., B-400760.2, 2009 CPD { 142.ekd in this case the DHA Contracting
Officer stated that he had authority to resolvegularities in quotes prior to forwarding them for
cost effectiveness reviews or entering into a BPA(s). See AR 1819.

8 The court looks to the traibnal equitable factors in evadting plaintiff's request for
declaratory and injunctive reli. See PGBA, 389 F.3d at 1228.
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Serv., Inc. v. United States, 63 Fed. Cl. 98) {2004) (quoting Parcel 49C Ltd. P'ship v.

United States, 31 F.3d 1147,5BL(Fed. Cir. 1994)). When déing whether to issue a
permanent injunction setting aside an award cburt considers whether “(1) the plaintiff
has succeeded on the merits,t{@ plaintiff will suffer irrgparable harm if the court
withholds injunctive relief, (3)he balance of hardshipsttee respective parties favors
the grant of injunctive relief,ral (4) the public interest is served by a grant of injunctive

relief.” Centech Grp., Inc. v. United Staté&4 F.3d at 1037The decision to grant

injunctive relief requires a careful balancingtleése factors, and “the weakness of the
showing regarding one factoray be overborne by the stiggh of the others.” FMC

Corp. v. United States, 3 F.3d 424, 427 (Fed. Cir.1993).

Looking to the first factor, ARKRAY heademonstrated success on the merits by
showing that the Contracting Officer cleaviplated the solicith’on and FAR 8.405-3 by
awarding a BPA to ADCSC, a non-schedule cactor. This factor weighs in favor of
ARKRAY.

Turning to the seconfdctor, ARKRAY argues that will suffer irreparable harm
if the court withholds injunctiveelief due to lost profits and del of “the opportunity to
compete for the BPA on a level playing fiéld?l.'s Resp. & Reply 43, ECF No. 64.
Defendant-intervenor responds that plairtiéis provided no allegations evidence that
ARKRAY would have profited from the BPAvarticularly in light of the discounts
ARKRAY'’s quote offered off of its FSS pricedntervenor’s Reply 18-19, ECF No. 71.
Although some decisioref this court have refused toll irreparable harm absent clear

and convincing evidence of lost profits, CSEn€b Co. v. United States, 58 Fed. Cl. 230,
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262 (2003), others have fouad irreparable injurglue to the loss &n opportunity to

have its bid “fairly and lawfully consideredKlinge Corp. v. United States, 82 Fed. CI.

127, 138 (2008); Cardinal Maint. Serv.,B&d. CI. at 110 (“Irreparable injury includes,

but is not limited to, lost profits wth would flow from the contract.”).

Applying this standard to the casebat, there can be little question that DHA's
decision to effectively sole-source tssips to ADCSC will deny ARKRAY any
opportunity to competfor as much as $166.5 milliamrevenue over the next five
years? Compl. § 8. For this reason, ndttwstanding the fadhat ARKRAY'’s profit
margins are not evident frometliecord, the court concludést the denial of a fair
opportunity to compete fgotential profits and sutantial revenue constitutes
irreparable harm.

Although ARKRAY would suffer potentiallfreparable harm absent an
injunction, the court must balance this hagainst the potential harm to DHA and the

awardee. See PGBA, 389 F&d1231; BCPeabody Constr. S&pnc. v. United States,

112 Fed. CI. 502, 514 (2013). Setting asfdeaward in this case would not deny

® Indeed, some commentators have noted tlea¥/#kis use of BPAs can effectively shut out
contractors from the VA market:

Unfortunately, the prevalent use of national BPAs arguably makes the
consideration underlying other conttars’ FSS contracts without BPAs
somewhat illusory. . . . [A] policy of requiring purchases under a BPA
modification to one FSS contractor doex simply impede a competing FSS
contractor’s ability to selio the agency; it eliminas the market opportunity—the
benefit—for which that scliile contractor bargained.

Donna Lee Yesner, Stephen Ruscus, Selling Medical Supplies and Services Through the
Department of Veterans Affairs Federalg®ly Schedule Program, 37 Pub. Cont. L.J. 489, 496
(2008).
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TRICARE beneficiaries from receiving testigs because test strips are presently
available through a different contract (attag a higher price) with ADCSC and other
manufacturers. The government has, howeawdicated that it will save as much as
$64.8 million per gar by implementing the P&Committee’s recommendation to
transition entirely to ADCSC'’s test stripBef.’s Cross-Mot. 51 Elsewhere in its
briefing, the government contends that il save $5 million per moth. Def.’s Reply
36, ECF No. 70. Defendant-intervenor claitihat the governmentill lose over $3.1
million per month. Intervenor’'s Reply 19t is not disputed that the government will
save money under the new BPA. Plaintiffues, however, that the government’s cost
savings are not sufficient to tip the balanc&afdships in its favpwhere any delay in
cost savings is due to the government’s omwstakes in the procurement process. The
court agrees with plaintiff that althoughetfinancial cost is not insubstantial, the
government and defendant-intervenor haviedeononstrated any special consequence to

delaying the BPA award. See PGBA, 389 FaBd231; BCPeabody, 112 Fed. Cl. at 514.

Accordingly, the government dnntervenor have failed to show that the balance of
hardships weighs in their favor.

Finally, the court turns to theatter of the public intest. It is well-established
that “[tlhere is an overridingyblic interest in preserving éhintegrity of the procurement
process by requiring the government to falliss procurement regulations.” Turner

Const. Co. v. United State34 Fed. Cl. 561, 586 (201@&ff'd, 645 F.3d 1377 (Fed. Cir.

2011). There is also a publiaénest in ensuring that testips remain available. Here,

TRICARE beneficiaries have continued to rigegheir test stripthroughout the protest
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period, and there is no reason to doubt that th#ycontinue to receive test strips while
the agency takes actiondorrect its prior errors. On thigcord the public interest favors
ARKRAY.

The court has considerable discretioiashioning relief in a bid protest. 28
U.S.C. § 1491(b)(2) (“To afforcklief in such an action, the courts may award any relief
that the court considers praopecluding declaratory and injunctive relief except that any

monetary relief shall be limited to bid peption and proposal costs.”); CNA Corp. v.

United States, 83 Fed. Cl. 10-11 (2008), aff'd, 332 FApp’x 638 (Fed. Cir. 2009)
(award may include both injunctive relief aid preparation costs). Having considered
all four factors, the court concludes thgbermanent injunction setting aside DHA's BPA
with ADCSC is warranted. The court decliriegrovide additionanstruction to DHA
regarding further actions in this procurement.
. CONCLUSION

For the foregoing reasons, plaintiff's motion for judgment on the administrative
record and for an injunction GSRANTED. The government’'s and defendant-
intervenor’s cross-motions aBENIED .

IT IS SO ORDERED.

s/Nancy B. Firestone

NANCY B. FIRESTONE
Judge
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