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OPINION AND ORDER

SWEENEY, Judge

Before the court is defend&mmotion to dismiss plaintif complaint for lack of subject
matter jurisdiction. Plaintiff, James Haber and his compabwersified Group, Inc(“DGI"),
seek a refundf their partial payment of a federal tax penalthichthe Internal Revenue
Service(“IRS” or “Service”) assessed becauseplaintiffs’ failure to register certain
transactions as a tax sheltas requiredby the pertinent statutdg U.S.C. 8 6111In addition,
plaintiffs request injunctive relief against tHeS's collection efforts In the alternative,
plaintiffs argue that if they are subject to a penalty, the methodology emigybdIRSin
calculating the penaltyas incorrect Because plaintif failed to pay the full amount of the
penalty assessed against thesfore filingtheir refund suitthe court lacks subject matter
jurisdiction over the complaint. Accordingly, defendant’s motion is granted.

|. BACKGROUND

DGl is aboutiqgue merchant bankifgm, andMr. Haberis its president. Between 1999
and 2002DGI createdatax shelterin which 1930of its clientsparticipated. The tax shelter
consisted oplaintiffs arranging and overseeing transactitorshese 193 clients; some of the
transactionsvereaccomplished utilizingnoption partnership strategy (“OPS”), while others
wereaccomplished usingfinancial dervatives investment strategy (“FDIS*) The respective

1 An OPS consists of optioredls “An option is a contract that gives its buyer the right,
but not the obligation, tody or sell an asset at a predetermined ‘strike’ price at some point in the
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transactions that plaintifisrrangedor two oftheir clients—Albert Kotite and Stanley J.
Dziedzic—are described below.

A. The OPSTransaction Involving Mr. Kotite

On November 10, 2000, DGI oversaw sorasibess dealsito which a limited liability
company wholly owned bwir. Kotite (“Kotite LLC”) entered The Kotite LLC purchased a
long option from, and also issued a short option to, Lehman Brothers Commercial Corporation
(“Lehman”). According to the terms of the long option, the Kotite LLC paid Lehman
$1,750,000 in exchange for a payoff. The terms of the short option consisted of Lehman paying
the Kotite LLC $1,715,000 in exchange for a payoff. The options would expire on December 15,
2000. The Kotite LLC paid Lehman only $35,000, the amount that Mr. Kotite had previously
contributed to the Kotite LLC. Before the options expired, Mr. Kotite “assignesblke
membership interest in the [Kotite] LLC to Hanover North Fund LLC (“Hanovar&xichange
for a prorata membership interest in Hanover.” Compl.  39. Then, on December 14, 2000, Mr.
Kotite resigned as a member of Hanover and sold his interest in the companycfohehi
received payment in Canadian dollars. He later sold the Canadian timildrated States
dollars, taking a loss as a result of that transaction because, at thahérmeechange rate for
Canadian dollars to United States dollars was less favorable. On hifed@@4l income tax
return, Mr. Kotite represented that his Isasi his interest in Hanover was increased by the
$1,750,000 long option, without accounting for the reduction by the short option premium. He
further represented that upon selling his member interest in Hanover, he recesggd fo
currency‘whose cumulative basis equaled his outside basis in Hanover”; he thus claimed a loss
with respect to selling his foreign currency for United States dolldrg} 42.

future.” Markell Co. v. Comrn, No. 20551-08, 2014 WL 1910052, at *1 n.2 (T.C. May 13,
2014). More specifically, d] short option gives its buyer a right to sell the asset;g@dption
gives its buyer a right to buy the assdd’ at*1. In this caseplaintiffs marketed to their clients
a complex plan involving the purchase and sale of options; overall, this plan was an OPS. When
carrying outthe commercial dealings that werecessary to effectuate participatiorthieir OPS,
plaintiffs “creat[ed] deals . . . generat[ing] enormous capital losses . . . [that] offsetploeate-
level tax on capital gains, . . . thereby largely eliminat[ing] corpdeatel taxes” for their

clients. Id. Thesetransactions “involved the purcd®and sale of offsetting foreign currency
options (in the form of European style digital options)[,] and the options’ contribution into
partnerships formed and managed by Mr. Haber.” PIs.” Resp. Ex. 1 at 26. OveralRPthe “O
[that plaintiffscreated wasa carefully designed serie$ pre-planned steps with the sole goal of
generating a tax loss.Id. Similarly, the FDIS that plaintiffs engaged in “resulted in non-
economic tax losses flowing to the clients in order to offset their taxable irenxaneduce their
income tax liabilities.” PISResp. Ex. 2 at 38Thestepsthat were attendant to participation in
the FDISweresimilar to those othe OPS, but were more complicated in some respédist 6.
For examplethe buying and selling of assetscessary to accomplish participatiorthe FDIS
involved a foreign partner, whelog the majority of the gains went to the foreign partmdrile

the majority of the losses went to the client, to enable the client to claim a tax loss.




B. The FDIS Transaction Involving Mr. Dziedzic

On November 9, 200Gl oversaw certain business de@t® whichSJD Trading LLC
(“SJD Trading”)entered SJD Trading was wholly owned M. Dziedzic, which he had
capitalized with $15,000. SJD Trading purchased a long optionRefico Capital Markets,
Ltd. (“Refco”), and issued a short option to Refco. Under the terms of the long option, SJD
Trading paid Refco “a $1.5 million premium in exchange for a payoff of $5,009,024"45.
Under the terms of the short option, Refco paid SJD Trading “a $1,485,000 premium in
exchange for a payoff of $4,970,951d. 1 46. Before the options expired on January 8, 2002,
“SJD Trading paid Refco only the net premium of $15,000, the amount [that Mr.] Dziedzic had
previously contributed to SJD Tradingld.  47. On November 16, 2001, Mr. Dziedzic
“assigned the sole meership interest in SID Trading|,] along with $14,050 in cash[,] to SJD
Investments, LLC [(“SJD Investments”),] in exchange3®% of the common member interests
and 96.54% of the preferred member interesid.”Y 48. A foreign individual owned 95% of
the common member interests in SJD Investments. SJD Investments thesh iatdeseveral
additional options positions. On November 27, 2001, SJD Investments disposed of the options
that had increased in value, and on December 3, 2001, Mr. Dziedziagpeuchll but five
percent of the foreign individual’s member interests for $950. On December 17, 2001, SJD
Investments disposed of the options that had declined in value. SJD Investmentsthtloeat
bulk of the recognized gain to the foreign individual[,] and the bulk of the recognized loss to
[Mr.] Dziedzic” Id. § 54. On his 200federal income tax return, Mr. Dziedzic represented that
his “outside basis in SJD [Investments] equaled the premium for the long optidmQutvit
accounting for the short option premium, and deducted the loss allocated til h{h®5.

C. Plaintiffs’ IRS Audit and Resulting Penalty

On or about March 14, 2002, the IRS notified DGI that, pursuant to 26 U.S.C. §t6707,
was commencing a penalty audit of DiGt its failure  registeiits tax shelter, which was
composed of the 19Bansactionshat it arrangedor its clientsin orderto accomplish their
participation ineither the OPS or FDIS plan. Thereafter, the IRS issued information document
requests and five summonsds.January or Felary 2003, DGI produced twenty to thirty
boxes of material, including closing binders for various transactions. On FeBiuang 28,

2003, the IRS deposed Mr. Haber “in connection with the boxes of material that had been
produced.”Id. § 12. In July 2003, DGI produced additional documemtgen in March 2004,
the IRS notifiedVir. Haberthat itwas“expanding the [p@nalty[a]udit to include hini. Id. I 14.

Ultimately,on May 9, 2013nine years after Mr. Haber received notice from the Service
that the scope of the penalty audit had been expanded to include him, the IRS sent to each
plaintiff a nearly identical Notice of Proposed Adjustment (“NOPA”), indincpg $42,109,483
total penalty for failure to register the tax sheltehispenalty waste result of adding a
$24,868,451 penalty for the transactions that comppkadtiffs’ OPS and a $17,241,032
penalty forthe transactions that constituted plaintif®IS. Pls! Resp. Ex. Jat 21 On or
about December 16, 2013, the IBShtto eachplaintiff a revied NOPA and two NOPA
schedules reflecting the satetal penaltyof $42,109,483. A cover letter accompanied each of
the two NOPA schedules. Each letter indicated that the taxpayer had thirtp degsest a
conference with the IRS. Meer plaintiff requested a conference.



Subsequently, on or about January 16, 2014, theséREplaintiffs a letter with an
updated calculation of the penalty. Pls.” Resp. Ex. 4 atréthe letter the IRSacknowledged
that of the original $42,109,483 penalty, $17,188,579 had been “[p]aid by [o]tleziscadhe
net unpaid penalty amount to $24,920,904 (“$24.9 million”), and advisegd|#iatiffs were
“joint[ly] and several[ly] liab[le] for the penalty.ld. Thepenalty assessedflected*l percent
of the aggregate amount invested in [the] tax shelter” by plaintiffs’ clid?its. Resp. Ex. 1 at
49. The IRS provided plaintiffs with a breakdowritsfcalculaton of the $24.9 millionpenalty
Specifically, heIRS supplied plaintiffs witlthars that listedeach indvidual client'saggregate
investmenin the tax shelterthe calculation of one percent of eaelparate aggregate
investment, and the combined total of the latter, which constituted the pendltst 55 Pls.’
Resp.Ex. 2 at 1-2, 43-45.

Each plaintif received a notification on or about February 21, 2014, requiring payment
of the penalty. In response, on or about February 28, 2ath,plaintiff selected oradient’s
aggregate investmefrom the chart, anthenpaid one percent of that aggregate investment, plus
interest. Specfically, Mr. Haber paid $18,310, or one percenMsf Kotite’s aggregate
investment in the tax shelteand DGI paid $15,450, or one percenMuf Dziedzics aggregate
investment in the tax shelteDGI and Mr. Haber alspaid interest in the amounts of $50 and
$60, respectively. By making these payments, plaintiffs paid one percent of e’ clie
respective aggregate investments, in totaltm@amount demanded by the IRS, which vilees
combined total of one percent of all damtiffs’ 193 clients’ aggregate investmenlaintiffs
refer toeach instance in which a client participatethia tax shelter as a transactiand
therefore aver that they paid the penalty for two such transactions. Compl. 1 23-25.

Concurrently with these payments, each plaintiff filed a refladnowith the IRS. The
IRS denied these refund claims in separate letters dated April 10, 2014, advisitigspilaat
the “penalty is not assessed on each individual transaction, but instead assessed based on t
aggregate amount invested in the tax shelter, or the aggregate amount of fees paid éogpromot
of the tax shelter . . .. Thus, [the] penalties are non-divisible and must be paid in full before
commencing a refund suit.”ld. T 28.

. PROCEDURAL HISTORY

On July 18, 2014, lpintiffsfiled suitin the United States Court of Federal Claims
(“Court of FederalClaims”). Plaintiffs claim thathey are entitled to a refund of federal income
tax penalties erroneously and illegally assessed and collected from themyifoimjerest
asessed o the penalty amoumbllected plus overpayment interest. Alternativellgiptiffs
argue even if a penalty is warranted, it waat properlycalculated.Finally, plaintiffsrequest

2 The IRS provided this breakdown in two chartse charpbutlined this information
with respect td.03 of plaintiffs’ clients, and a seconldartlaid out this information regarding
theremaining90 clients.

3 In thér complaint, althouglplaintiffs quote portions of thietters thatheyreceived
from the IRS, those letters veenotattacled asexhibits thereto Nonetheless, for purposes of
resoling defendant’s motion to dismiss for lack of subject matter jurisdictiom courtwill
assumastrue plaintiffs’ representati@n



abatement of any uncollected assessments of the pemhith istanemount to aequest for the
court to enjoin the IRS’s collection efforts against plaintiffeefendant filed a motion to dismiss
plaintiffs’ complaint pursuant to Rule 12(b)(1) of the Rules of the United States Court oflFedera
Claims (“RCFC’) based upoplaintiffs’ failure to satisfy the full payment rule, the predicate to
invoking this court’s jurisdiction Defendant’amotion has been fully briefed, and oral argument
was héd on July 29, 2015.

. LEGAL STANDARDS
A. RCFC 12(b)(1)

Defendant moves tagiiss plaintiffs complaint pursuant to RCFC 12(b)(1) for lack of
subject matter jurisdictionWhen resolving an FC 12(b)(1) motion, the court “must accept as
true all undisputed facts asserted in the plaintiff's complaint avd aliaeasonable inferences
in favor of the plaintiff.” Trusted Integration, Inc. v. United Stgté59 F.3d 1159, 1163 (Fed.
Cir. 2011) (citing_Henke v. United States, 60 F.3d 795, 797 (Fed. Cir. 1995)). If the court
determines that the factual allegeus set forth in the complaint are insufficient to resolve the
jurisdictional dispute, then it may consider relevant evidence beyond the plea8esiSsher
v. United States, 402 F.3d 1167, 1181-83 (Fed. Cir. 2005) (panel portion).

Whether the court Isgurisdiction to decide the merits of a case is a threshold matter.
SeeSteel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-95 (1998). “Without jurisdibgon
court cannot proceed at all in any cause. Jurisdiction is power to declare thedavihem it
ceases to exist, the only function remaining to the court is that of announcing tedfac
dismissing the cause.” Ex parte McCardié U.S. (7 Wall.) 506, 514 (1868). The parties, or
the court sua spontmay challenge the existence of sdtjmatter jurisdiction at any time.
Arbaugh v. Y & H Corp., 546 U.S. 500, 506 (2006). The plaintiff bears the burden of proving,
by a preponderance of the evidence, that the court possesses subject nsalitdrgnr _Lujan v.
Defenders of Wildlife 504 U.S. 555, 561 (1992); McNutt v. Gen. Motors Acceptance Corp., 298
U.S. 178, 189 (1936); Brandt v. United States, 710 F.3d 1369, 1373 (Fed. Cir._2013); Reynolds
v. Army & Air Force Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1988). The plaintiff cariyot re
solely on allegations in the complaint, but must bring forth relevant, adequate praabisles
jurisdiction. SeeMcNutt, 298 U.S. at 189. Ultimately, if the court finds that it lacks subject
matter jurisdiction, then it must dismiss the claiRCFC 12(h)(3) (“If the court determines at
any time that it lacks subjeatatter jurisdiction, the court must dismiss the actiodMaithews
v. United States, 72 Fed. Cl. 274, 278 (2006).

B. Jurisdiction

The Court of Federal Claims is a court of limitedgdiction. Jentoft v. United States
450 F.3d 1342, 1349 (Fed. Cir. 2006) (citing United States v. King, 395 U.S. 1, 3 (1969)). The
scope of this court’s jurisdiction to entertain claims and grant relief depends upteheto
which the United Statdsas waived its sovereign immuniti€ing, 395 U.S. at 4. In “construing
a statute waiving the sovereign immunity of the United States, great careemalkéb not to
expand liability beyond that which was explicitly consented to by Congress.” FidrG00osv.
United States700 F.2d 1379, 1387 (Fed. Cir. 1983). A waiver of sovereign immunity “cannot




be implied but must be unequivocally expressefirig, 395 U.S. at 4. Unless Congress
consents to a cause of action against the United States, i¢mergurisdiction in the Court of
Claims more than in any other court to entertain suits against the United Statésed States
v. Sherwood, 312 U.S. 584, 587-88 (1941).

The Tucker Act confers upon the Court of Federal Claims jurisdiction to “render
judgment upon any claim against the United States founded either upon the Constituhgn, or a
Act of Congress or any regulation of an executive department, or upon any exprgssedr im
contract with the United States, or faquidated or unliquidated damages in cases not sounding
in tort.” 28 U.S.C. § 1491(a)(1) (2012). Although the Tucker Act waives the sovereign
immunity of the United States for claims for money damages, it “itself doesesitca
substantive cause oftan; in order to come within the jurisdictional reach and the waiver of the
Tucker Act, a plaintiff must identify a separate source of substantive law daa¢€the right to
money damages. ’Greenlee County, Ariz. v. United States, 487 F.3d 871, 875 (Fed. Cir. 2007)
(quotingFisher 402 F.3dat 1172). The separate source of substantive law must constitute a
“money-mandating constitutional provision, statute or regulation that has beendyiolaa
express or implied contract with the United Statdsveladies Harbor, Inc. v. United States, 27
F.3d 1545, 1554 (Fed. Cir. 1994) (en banc). “[I]n order for a claim against the United States
founded on statute or regulation to be successful, the provisions relied upon must contain
language which could fairly be interpreted as mandating recovery of comperisai the
government.”_Cummings v. United States, 17 Cl. Ct. 475, 479 (1989) (citations onaitted),

904 F.2d 45 (Fed. Cir. 199(%ee alsdJnited States v. White Mountain Apache Tribe, 8B3.

465, 473 (2005) (A] statute creating a Tucker Act right be reasonably amenable to the reading
that it mandates a right of recovery in damages. While the premise to a Tutkdaimk will not
belightly inferred, . . a fair inference will dd) (citation and internal quotation marks omitted)
United States v. Testad24 U.S. 392, 398 (1976) (stating that a “grant of a right of actia mu

be made with specificity”).

The Court of Federal Claims “may not entertain claims outside this specific jtiaedic
authority.” Adams v. United Stateg0 Cl. Ct. 132, 135 (1990). With the exception of limited
situations not relevant in this caseg e.9.,28 U.S.C. § 1491(a)(2), (b)(2), the Court of Federal
Claims lacks jurisdiction to award declaratory or injunctive reBefven v. Massachuset487
U.S. 879, 905 & n.40 (1988accordBrown v. United States, 105 F.3d 621, 624 (Fed. Cir. 1997)
(“The Tucker Act does not provide independent jurisdiction over . . . claims for equitable
relief.”). Moreover, shject to limited exceptions, federal courts are prohibited from awarding
declaratory or injunctive relief by the Afitijunction Act. See26 U.S.C. § 7421(a) (20p0
(“[N]o suit for the purpose of restraining the assessment or collection of>askal e
maintained in any court by any person . . .."). Specifically, § 7421(a) “provides tha tance
has been assessed, a taxpayer is powerless to prevent the [IRS] frorngatedtiax.” Russell
v. United States78 Fed. CI. 281, 289 (2007) (quotiStles v.United States47 Fed. Cl. 1, 2
(2000)).

C. Tax Refund Suits

The Tucker Acprovides this court with jurisdiction over tax refund suits. Ontario Power
Generation v. United States, 369 F.3d 1298, 1301 (Fed. Cir.;Zl0dne v. Uhited States9




F.3d 1524, 1525 (Fed. Cir. 1993)llison v. United States80 Fed. Cl. 568, 580-81 (2008).

When a taxpayer is assessetha deficiency, he may challenge that assessment in one of two
ways. Smith v. United State<l95 F. App’x 44, 48 (Fed. Cir. 2012); Ishler v. United States, 115
Fed. Cl. 530, 536 (2014)The first is to pay the tax, request a refund from the IRS, and then file
a refund suit in the Court of Federal Claims or fe@eraldistrict court. 26 U.S.C.

§ 7422(a)Smith 495 F. App’x at 48Ishler, 115 Fed. CI. at 536Alternatively, the taxpayer

may file a petition with the United Stat€ax Court. Smith 495 F. App’x at 48;eealsoFlorav.
United States362 U.S. 145, 163 (196()escribing Congress’s creation of “a systeitwo
tribunals for litigation. With certain exceptions, if a taxpayer chooses the lattergpatliles a
petition with the United Stat&sax Court, that individuatannot latebring suit in the Court of
Federal Claims or in #deraldistrict cout to obtain a credit or refund for the same taxable year.
26 U.S.C. § 651(2), Smith 495 F. App’x at 48.

If the taxpayer chooses the first option and files suit in the Court of FederakClaan
pursuant to 26 U.S.C. 8 6511(a),[a]faim for creditor refund of an overpayment of any tax
imposed by’ the statute where the taxpayer “is required to file a retutrbsHaéd. . . within 3
years from the time the return was filed or 2 years from the time the tax was Ipaitever of
such periods exges the later.” Subsection (b)(1) provides that “[n]o credit or refund shall be
allowed or made after the expiration of the period of limitation prescribed in $ionsg) for
the filing of a claim for credit or refund, unless a claim for credit or refufitetsby the
taxpayer within such period.Id. 8 6511(b)(1). Subsection (b)(2) defines two |baick
periods, and imposes substantive limitations on the amount of the refund a taxpaateca.
First, if a claim is filed “during the-gear peiod” set forth in 26 U.S.C. § 6511(a), then the
amount of the credit or refund “shall not exceed the portion of the tax paid within the period,
immediately preceding the filing of the claiequal to 3 years plus the period of any extension
of time for filing the returr. Id. 8 6511(b)(2)(A). Second, if a claim is “not filed within such 3-
year period,” then the amount of the credit or refund “shall not exceed the portionax geed
during the 2 years immediately preceding the filing of the clailt.’§8 6511(b)(2)(B).

“[U]nless a claim for refund of a tax has been filechivitthe time limits imposed by&511(a),
a suit for refund . . . may not be maintained in any coWwnited States v. Dalp94 U.S. 596,
602 (1990) (citing United States vales 314 U.S. 186, 193 (1941)).

V. DISCUSSION

In their complaint, plaintiffs allege that the IRS assesspéenaly againsthempursuant
to 26 U.S.C. § 670fbr failureto register their tax shelteas required by 26 U.S.C. § 6111.
Compl. T 9.Plainiffs aver that they are entitled to a tax penalty refumcluding interest and
costs. Id. 1 1. Alternatively, plaintiffsclaim, if a penalty is warranted, it was not properly
calculatedby the IRS Id. 1 66. Plaintiffs alsoseekabatemenodf any unctiected assessments,
thus indirectly requesting thttis courtenjoin the IRS’s collection efforts against therd. 1.

Defendant moves to dismiss plaintiffs’ complaint for lack of subject mjatisdiction
According to defendanbecauselaintiffs have not made full payment of the penalty assessed
against thenfior failure to register the tax shelter condition precedet maintaimng atax
refundactionin this court, this court is precluded from exercising its jurisdiction phaentiffs’
complaint other than to dismissah RCFC 12(b)(1) groundDef.s Mot. 5.



Plaintiffs dispute the basis of defendant’s motioncbynteing thatthey have atisfied
the full paymentule. Pls! Resp. 4. In support of their jurisdictional argumexajntiffs
advance a novel theqgrgnethatraisesan issue of first impressipandthat, if acceptedyvould
carve out a new judiciallgreated exceptioto the rule requiring full payment of the tax owed
prior to filing suit in this court.Although plaintiffs readily acknowledge that they were assessed
a$24.9 million penalty fofailureto register the tax sheltad. at 3,theyarguethatit is not
necessaryor themto pay thefull amountof the penaltyprior to bringingsuit in thiscourt, id.at
22-23. Rather, plaintiffscontend, the court’s sole focus shouldelaeh otthe 193 individual
transactios within thetax shelter 1d. at 2023. To @acomplishparticipation in tleir tax shelter,
plaintiffs guided 193 clients throughultiple stepsinvolving the buying, selling, or otherwise
transferring of assets) order to achieve the desired tax logsccording to plaintiffs’ theory, the
$24.9 millionpenalty assessed against them for failure to register their tax sei€lig@sible by
parsing out each of the 18Bents’ individualtransactions|d. at1, 4, 19-20, 22-230ral
Argument ofJasper G. Taylor dt:25:47-1:26:04, 1:50:08, 2:03:08, 2:04:14, July 29, 2015.
Consequently, plaintiffs contenplayingthe discretepenalty assessed orsiade transactioris
sufficient to satisfythefull payment rule Pls! Resp. 1, 4, 90ral Argument of Mr.Taylor at
1:25:47-1:26:04, 1:50:54, 1:53:37, 1:54:456 a reslt, because Mr. Haber paid $18,310, or one
percentof Mr. Kotite’'s aggregate investment in the tax shelied DGI paid $15,450, or one
percentof Mr. Dziedzic’s aggregate investment in the tax shelter, plaintiffs arguththahave
satisfied the full payment rule, thereby establishing this court’s jurisdicits. Resp. 1, 9.

In ruling on defendang’ motion,plaintiffs urge the courto take a broad approach to its
jurisdictional analysisplacing heavy reliance on the decisiomqNioske v. United States, 911
F.2d 133 (8th Cir. 1990), and Humphrey v. United States, 854 F. Supp. 2d 1301 (N.D. Ga. 2011),
to advanceheir divisibility argument. Pls.” Resp. 18-1%0ral Argument ofMr. Taylor at
1:28:54, 1:29:40 Specifically, paintiffs argue thaHumphrey is analogous their
circumstances because the court in that fraged that the penalty for promoting abusive tax
shelteraunder 26 U.S.C. 8 6700 is imposed for each activity outlin&€denO0and is therefore
divisible. Pls’ Resp. 18. Further laintiffs offer Noske in support of the identical proposition
thatpenaltes arisingunder 8 670@redivisible. Id. at 1819. Ultimately, plaintiffs contenthat
this court shouldpply the same reasoningindHumphrey and Noskanddetermire thatthe tax
penaltyarisingunder 8§ 6707, like a 8 6700 penaltydivisible 1d.

In response, defendant conterttatplaintiffs’ divisibility theory isincorrectbecause it
fails to comprehend the basis for the imposition of the pen&lgf.’s Mot. 5. Defendant
explainsthat this case turns @single key faet-that the $24.9nillion penalty arose as a result
of plaintiffs’ failure to register the tax sheltebef.’s Reply 3, 5-7. Defendant contends,
thereforethe penaltys notdivisible among plaintiffs193clients orthe corresponding number
of transactionshat constitute the tax sheltdd. Accordingly, defendardrgues, the penalty
must be paid in full in ordep satisfy the full payment ruldd. at 1, 9. Defendant also explains

4 Plaintiffs, in their response, stdtettheir combined OPS and FDIS strategies resulted
in 192 transactions. Pls.” Resp. 5. However, in each of the charts that the IRS provided to
plaintiffs breaking dowrthe penalty calculatim a total of 193 clientwas listed. SeePIs! Resp.
Ex. 4 at 65-71. Further, during oral argument, plaintiffs’ counsel stated that the oomdzer
of transactions is indeed 193, and not 1@2al Argument of MrTaylor at1:27:48.
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that plaintiffs’ reliance otdumphrey andNoskeis misplaed because the penalty in those cases
arose under 8 6700, not § 670d. at6-7.

The thresholdssue before the court is whether plaintiffs can establish this court’s
jurisdiction. Plaintiffs’ jurisdictional theory can prevail only if the coacteps their argument
that engrafts a new exception onto the full payment rule. The plain language oftiwerper
statutes26 U.S.C. § 6111 and 26 U.S.C. § 6707, providedegalbasisfor the IRS5
imposition of the tax penalty and controls the outcome of this case. First, theucositbt26
U.S.C. § 611(a), whichrequiresthat”any reportable transactiomust be registered with the
IRS, which includes providing “information identifying and describing the traiosac. . [,]
information describingny potential tax benefits expected to result from the transaction
[, and such other informationthatmay be required. 26 U.S.C. § 6111(a) (2006).

Next, the court looks tthe definitions provided in 26 U.S.C. § 6707A,éRalty for failure
to include reportable transaction information with retuwhich defines dreportable
transactioh as

ary transaction with respect to which information is required to be included with a
return or statement because, as determined under regulations prescribed under
section 6011, such transaction is of a type which the Secfetahge United States
Departmenbf the Treasury]determines as having a potential for tax avoidance or
evasion.

26 U.S.C. 8 6707A(c)(1) (2006). The court tleaamine26 U.S.C. § 6707, which works in
concert with 26 U.S.C. 8 6111 by outlining, among other &itlg consequences ftailing to
comply with § 6111.Specifically,the court reviews 8§ 670¥penalty provision for failing to file
or filing false or incomplete information with the Secretary of the United StaparBnent of
the Treasury regarding reportable transactions:

[i]f a person who is required to file a return under section 6111(a) with respect to any
reportable transactien

(1) fails to file such return on or before the date prescribed therefor, or

(2) files false or incomplete information with the Secretaith respect to such
transaction, such person shall pay a penalty with respect to such return .. .. .”

Id. § 6707(a) (2006).

In this case, the IRS imposed a penalty against plaintiffs pursuant to 26 U.S.C. § 6707 for
failure to register their tax sheft as mandated by 26 U.S.C. § 6111. Plaintiffs challenge the
penaltyimposed, but paid only a small portion of grenaltybefore filing suit. Specifically, of
the $24.9 million penalty assessed against plaintiffs in this case, Mr. Haberyasaidnl
$18,310, as well as $50 in interest, and DGI has only paid $15,450, along with $60 in interest.
The respective amounts paid by plaintiffs fall far short of the $2dll®n penalty determined
against them by the IRSt is well settled that this court psesses jurisdiction over a tax refund



caseonly if a plaintiff has fully paid the tax liabilities or penalties challenged. Tinged States
Supreme Court (“Supreme Court”) heldhlora v. United Statethat there is “no room for
contention” of tle “principl€’ thattaxpayers must “pay first and litigate later.” 357 U.S. 63, 75
(1958) (citingCheatham vUnited States92 U.S. 85 (1875)).

Plaintiffs rely on the exceptions tbeFlorafull paymentrule by advocatinghat thse
exceptionsapply, by analogy,in this case Specifically plaintiffs argue, when certain taxes or
penalties are divisible, partial payment is sufficient to satisfy the rulé.Relsp. 15-16.As
exampla, plaintiffs cite to the divisibility obxcise taxesvhere a separatex is assessed for
each sale itemd. at 17, andhe divisibility of payroll taxe®ecause a separate tax is assessed for
each employeead. at 1617. Plaintiffs furthedescribehow penaltes assessed under 26 U.S.C.
§ 6700 for promoting abusive taxedters are divisible, where a penalty is imposed for each
activity described in thetatute Id. at 1819. In casesarising under 8 6700, the plaintiff pays
a portion of theassessed penalty confess jurisdiction on the court to hear the refuatam. Id.
at 16. Plaintiffs contend thabecause their tax shelter consistsnofitiple separatéransactions,
or requireghefiling of IRS Form 8264or each transaction, the total penalty assessed against
them is divisible by each transactioldl. at 1921. Consequelyt, plaintiffs arguetheir partial
payment of the penalty establishes this court’s jurisdiction over theirsldfs.” Resp. 15, 17-
19.

In resolving this question of first impression, the court recognizeplduatiffs are
correct that exceptiorexist to the full payment rulétowever, none applies phaintiffs. The
United States Court of Appeals for the Federal Cir¢kiéderal Circuit”) hasnade clear in its
bindingprecedenthat “[e]xceptions to the full payment rule have been recognized by the courts
only where an assessment cowikssible taxes.” Rocovich v. United States, 933 F.2d 991, 995
(Fed. Cir. 1991). A tax or penalty is divisible when “it represents the aggregatesfdue on
multiple transactions.ld. Statedotherwise, dsisible “taxes or penalties. .are seen as merely
the sum of several independent assessments triggered by separate trandadimiscases, the
taxpayer may pay the full amount on one transaction, sue for a refund for thattiansaci
have tke outcome of this suit determine his liability for all the other, similar transactions.
Korobkin v. UnitedStates 988 F.2d 975, 976 (9th Cir. 199®)r curiam) Thus, ifa tax or
penalty isconsideredlivisible, partial payment is sufficient to confarisdiction on the court
over the refund claim. _Rocovich, 933 F&®95 Cencast Serv., L.P. v. United States, 729 F.3d
1352, 1366 (Fed. Cir. 2013tétingthat, ‘where a tax is divisiblghe taxpayer may pay the full
amount on one transactiassyefor a refund for that transaction, and have the outcome of this suit
determine his liability for all the other, similar transactiofgstation and internal quotation
marksomitted).

There are limited circumstanceswhich a tax can be consideredidilsle and thus
gualify as an exception to the full payment rule. As noted earlier, one type dbleitasi is an
excise taxbecause its assessed on a per item basis. An excise taxtax imposed on the
manufacture, sale, or use of goods (such as a cigarette tax), or on an occupativitydisach
as a license tax or an attorney occupation fee).” In re DeRa8fd-.3d 751, 755 (9th Cir.
2002) (quotingBlack’s Law Dictionary585 (7th ed. 1999)). Some examplesf excisetaxes
[include]taxesupon liquors and wines and various manufactured goods which are introduced
into commerce.”Bradford v. United States, 532 F. Supp. 292, 293 (D. Colo. 19&auBe
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they “may be divisible into a tax on eathnsaction or event,” excise taxamstitutean
exception to the full payment rul&lora 362U.S.at175 n.37accordid. at 176 n.38.

As also identified herein, payrdalxespaid byemployers areonsideredlivisible
“because they’re assessed separately for each empld§@®bkin, 988 F.2d at 97&ccord
Fid. Bank, N.A. v. UnitedStates 616 F.2d 1181, 1182 n.1 (10th Cir. 1980); Kaplan v. United
States 115 Fed. Cl. 491, 494 (2014penalties imposefbr the failure to pay such taxes are
“considered a cumulation of separable assessnwrgac¢h of the employees involved, . . .
permitting suit aftepayment of one or more employsé¢axes.”Fid. Bank, N.A., 616 F.2d at
1182 n.1.

Beyond these judicially-created exceptions to the full payment rule, Cortngrssso
allowed for some refunsgluits to proceed after a plaintiff has made partial payment of certain
penalties.For example 26 U.S.C. 8§ 6694(c) provides tlatax return preparer may bring suit in
a federal district court to challenge a penalty for underreporting a sliecbme after the
preparer has paififteen percent of the assessed penalty. In addition, as plaintiffssodteay
be filed to challenge penalties assessed pursuant to 26 U.S.C. § 6700 for promoting abusive tax
shelters, or under 26 U.S.C. § 6701 for aicing abetting an undgatement of tax liability, if
fifteen percent of the penalty has been paid.

Plaintiffs, however, are not on the same footing as any of the taxpdgscabedn the
exceptions set forth abov@he reason is plain: plaintiffs were assesse@g#e9million
penalty for failureo register their tax sheltera single act Although it is true thathe IRS
calculated the amount of the penalty based upon each sleggregate investment in the tax
shelter, neithethe number otlients that participated in the tax sheher the number of
commercial stepsecessaryo accomplishhatparticipation in the tax sheltéiggersliability
under 8 6707. Consequentlyetbenalty is not divisibléor any reasonincluding the numbeuf
clientswho participatedn the tax sheltet

Further, prior to bringing suit before this court, plaintiffs filed an adtiche United
States Tax Court (“Tax Court”SeeMarkell, 2014 WL 1910052. Theourt takes judicial
notice of those proceedinggscause that capeovides a detailedxample of the way in which
plaintiffs created the pathwdyr their clients to participate itheir tax sheltereither by means
of an OPS or FDIS planinthe case before the Tax Court, Mark€lb., Inc., a corporation
managed by Mr. Habechallengedheincome tax deficiency and penalty angfromanOPS
planthe same tax shelter at issue Heie.ruling against Mr. Haber, the Tax Court provided the
facts pertinent to its decisiomcluding:

S Plaintiffs donot argue that the penalty at issue here was imposed for promoting an
abusive tax shelter or for aiding and abetting an understatement of taxyliabilit

¢ Judicial rotice of public records is appropriate when considering a motion to dismiss.
See, e.gSebastian v. United Statels85 F.3d 1368, 1374 (Fed. Cir. 1999) (“In deciding whether
to dismiss a complaint under Rule 12(b)(6), the court may consider matters of pobiit.'h);
McTernan v. City of York, Pa., 577 F.3d 521, 526 (3d Cir. 2009) (“[Aytomay take judicial
notice of a prior judicial opinion.”); Mangiafico v. Blumenthal, 471 F.3d 391 (2d Cir. 2006)
(“[D]ocket sheets are public records of which the court could take judiciakerigpt Wyser
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This case began when the Commissioner found the remains of a corporation on
an Indian reervation in an extremely remote corner of Utdhe tribe claimeahot
to know how the corporation’s stock had ended up in its hafwdd.there was little
or no money or valuable property left inside the corporate shell.

All signs pointed to the corporatigimanager, a sophisticated East Coast
moneyman, as the key person of interest. And his method was a series of complex
transactions that bera striking resemblance to SoiBOSS[which stands for Son-
of-Bond and Option Sales Strategigals already examined many times before by
this Court—but with a corporaggartner twist.

The central player in this mystery is James Haber, a CPA and founder of
Diversified Group, Inc. (DGI), where he was sole owner, director, president, and
CEO. He was also thdirector of Helios Trading LLC (Helios)Haber is an
exceptionally smart man, and exceptionally gifted in designing compalegactions.

A decade ago he designed what he thought was a way to use DGI and Helios to solve
a very particular tax problenmhow to unlock the value lying in C corporations with
low basis in capital assets by creating deals that generated enormous asgetal |
losses large enough to offset the corpolate! tax on capital gairgndthereby

largely elimnate corporatéevel taxes. He marketed this plan as the “Option
Partnership Strategy” (OPSThe OPS featured a contribution of paired options by a
corporation to a limited liability company that was managed by a company of which
Haber was president. One part of the pair avabort option, and one a longhe

short option, in any reasonable economic view, is a potential liability. But ldaber
those who undertook similar deals claimed to adopt the position that the potential
liability of the short option did not offset the potential of the long option, and so
could be ignored as a matter of tax accounting. That would, in turn, ateeise
capitalcontribution and give the C corporation a tax benefit in the nature of a built-in
capital loss on the sale of the C corporation’s partnership interest. To realize the
benefit, the C corporation would resign from the pasinigx, take a transferred basis

in the securities distributed to it in liquidation of its interest, and subsequelhtly se
those assets at a huge lesal dueto the omission of the short-leg option.

Markell's brief admits that Haber had considerable experience with the
selection, acquisition, and management of European-style digital options. And
Haber was a serial dealmaker, who did at least 12 of these deals as tlenpoésid

PratteMgmt. Co. v. Telxon Corp., 413 F.3d 553, 560 (6th Cir. 2005) (“In addition to the

allegations in the complaint, the court may also consider other materials thatgna totéhe
complaint, are public records, or are otherwise appropriate for the taking @éjumtitice”);
Stahl v. U.S. Dep’of Agric., 327 F.3d 697, 700 (8th Cir. 2003) (“The district court may take

judicial notice of public records and may thus consider them on a motion to dismiss.€g Unit
States v. Estey60 F.2d 1060, 1063 (10th Cir. 1985) (holding that a court mayudical
notice of court records of closely related prior litigation).

12



DGl and Helios from 2000-2002. But these deals caught the attention of the U.S.
Attorney for the Southern District of New York—and though Haber has never been
indicted or even made a target, he chose to plead the Fifth duringattod this

case.

Markell, 2014 WL 1910052, at *1 (footnotesnitted) After close examination of the
facts surrounding the transactions at issue, the Tax Court observed:

This cases another of the Commissiongattles against a tax shelter called
Son-ofBOSS. While there are different varieties of SofiBOSS deals, what they
have in common is the transfer of assets encumbered by significant liabilities to a
partnership, with the goal of inflating basis in that partnership.The.liabilities
are usually obligations to buy securities, and they are always contingentiateéhe t
of transfer. Taxpayers who engage in these deals claim that this allows the partner to
ignore those liabilities in computing basis, which allows the partnership to ignore
them in computing basisThe result is that the partners will have bases in the
partnership high enough to provide for large noneconomic losses on their individual
tax returns. At issue here is an “outside basis” SOB@$S deal:the inflated basis
is the partness outside basis in the partnership. The version here involves a
corporation as the partner, and an intermgdiansaction; namely, Marked/’'stock
sale immediately followed by an asset sale.

Id. at*4. Ultimately, the Tax Gurt held:

We find that Markell had no intention to join MC Investments to share in profits
and losses from business activities—it left after ten weeks and unwound the only
transaction MC Investments ever maded that transaction was done through MC
Investments only to move forward with a taxeidance schemel/e find that the
character of the resulting tax loss, and not any potential for profit, was tharpri
consideration Markell had in buying, contributing, and then distributing assets using
MC Investments.

Id. at*10.

As outlined in the Tax Court’s opinioNr. Haber designed th@PS andheFDIS plans,
which he marketed though D@s a tax shelterin this caseplaintiffs challengeghe IRSs
asseswent of a $24.9 milliopenaltyagainst hemfor failure to registethoseplans as tax
shelter Contrary to plaintiffs’ assertion that thansactionshat comprisedhe plandall into an
exceptionwherdy the tax or penalty is divisible, neither Congress nor the courts have
determined thategistering a tax shelter is susceptible to divisipilifthe reason for the
declination is clearthefailure to registera tax shelteis notcomparabléo the failure to pagn
excise taxthat isassessed on a per item basis for the manufacturepsaige of goods. Nor is
registering a tax sheltakin to payment of an employee payroll tax. Aiding and abetting an
understatement of tax liability under 26 U.S.C. § 67@&lsSsunlike the failure to register a tax
shelter
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Moreover, while a penalty assessed pursuant to 26 U.S.C. § 6700 for promoting abusive
tax shelterss divisible it is wholly distinct froma penalty arising wer26 U.S.C8 6707 a
different statute altogetheiThere is no dispute that the penalty in this case arises under § 6707
for failure to regiser atax shelterand not unde§ 6700. Consequentlplaintiffs’ heavy
reliance orthe two cases referenced earlier herein, both of which coB&B0—Humphrey,
854 F. Supp. 2dt 1301, and Noske, 9t F.2d 133+s misplaced The court first examines
Humphrey. By way of background, in 1990, Congress amended 8 6700. Compare 26 U.S.C.
8 6700(a) (2000yith 26 U.S.C. § 6700(a) (1994As the court in Humphregtescribed,
“[u]l nder the pre-1990 statute, a person who sold an abusive tax shelter owed a ‘penalty equal to
the greater of $1,000 or 20 percent of the gross income derived or to be derived by such person
from such activity.” 854 F. Supp. 2d at 1305-06 (quoting 26 U.S.C. § 6700(a) (19&fdreB
Congress amend&6700,theHumphrey court explained,

[c]ircuits were split over whether the penalty was divisible because of the
indeterminate nature of the wordctivity,” as used in the statute. Some courts
reasoned that “activity” referred to an individual transaction rather than the
cumulative tax sheltdransactions, and therefore the peralty was divisible
because it was calculated on a per transaction. bBsisexample, ilNoske a

plaintiff was assessed a $186,000 penalty under section 6700 ($1,000 per 186
transactions), and jurisdiction was appropriate because the plaintiff paid $1,000
before suing, which represented a single portion of her grand penalty asgessme
... Other courts differed, and held that “activity” referred to the cumulatioh of al
the transactions, and thus (1) the $1,000 penalty “was a yearly minimum, not a per-
transaction minimum,” and (2) akction 6700 penalties were nondivisible because
“[[Jiability . . . based on total yearly volume is the hallmark of a nondivisible
assessment.”. . See, e.g.Korobkin, 988 F.2&t977.

The take away from the pre-1990 cases is that a sectiongaitdty] was
divisible when and because the word “activity” was construed as a single sale or
transaction, and nondivisible when and because “activity” was understood as the
cumulation of all sales or transactions.

Congress ended the confusion over “activity” by amending section 6700 and
clarifying that “activity” refers to an individual sale; and in so doing, Caxgre
returned the penalty to its divisible staimmpare 26 U.S.C. [$700(a) (2011)[,]
with 26 U.S.C. [§6700(a) (1985).

Id. at 1306(footnotes and citations omitted)

The amendedtatutenow requireshat a taxpayegpromotingan abusive tax sheltéshall
pay, with respect to each activity described in paragraph (1), a penaltyetheabtl,000 or, if
the person establishes that it is lesser, 100 percent of the gross income derived deritetge
by such person from such activity26 U.S.C8 6700(a)(2)(B) Of significance wathatthe
amended statute includéae followingadditional anguage “For purposes of the preceding
sentence, activities describedparagraph (1)(A) with respect to each entity or arrangesteit
be treated as a separate actiityl participation in each sale described in paragraph (1)(B) shall
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be so treatet. Id. (emphasisadded). The effect of this clarification was evidenthtumphrey.

The plaintiff, a tax preparef'sold” an abusive tax shelter, and therefore was assessed a penalty
under 8 6700. Humphre854 F. Supp. 2d at 1302. The court determined that, in lighto
amended statute, because the plaintiff pgadrtion of the divisible penalty that corresponded to
at least one “saldjefore filing a tax refund suit, the court possességject matter jurisdiction

over her complaintld. at 1305-06, 1309.

Becauséhe decision in Humphreyoncerned theale or promotion of aabusive tax
shelter pursuant to 8 6700, and not to the failure to register a tax shelter underigi§ napt
here Humphrey does not pertain tormdiscuss any aspect tife failureto register a tax shelter.
In addition Humphrey's discussion of the amendments to § 6700, outlined above, reveals how
8§ 6700differs from§ 6707 with respect to divisibility. Comparing the language of § @ndo
8 6707(and necessarilyg 6111)leads tahe conclusion that although battatutes pertain to tax
shelterspnly the formeris divisible, whereashe latteris not. Previouslythere was a split
among circuits when interpretinghether the penaltynder 8 6700 was divisible, which
prompted Congress to amend it in 1990. d@imended statute expressly provites thepenalty
imposed for selling or promoting an abusive tax shelter, based upadativigeswithin the tax
shelter, idivisible, outliningthat“each entity or arrangemesiball be treated as a separate
activity, and participation in each sale. shall be so treated26 U.S.C. § 6700(a).

By contrastthere is no split among the circuits regarding the divisibility pé@alty
under 8 6707 that would require Congress to amend the statute. Rather, §t@$liasthe
“material advisor” for the tax shelter “shall make a returnsetting forth. . . information
identifying and describing the transaction, information describing any potential tax benefits
expected to result from the transaction, and . . . such other inforraatibe Secretary may
prescribe.” Furthe§ 6707 states théfi] f a person who is required to file a return under section
6111(a) . . . fails to file such return . .. [,] or files false or incomplete information withe
Secretary . ., such person shall pay a penalty with respect to such returnid. 8.6707a).
Unlike 8 6700, rither§ 6111 nor 8§ 670¢ontairs theword “activity,” a termthatsomecourts
found to be ambiguous with respect to whether thelpeaasing thereunder was divisibléNor
do § 6111 and § 67Cbntainany similarlyequivocalterm. Indeed, lhe fact that Congress
amended 6700to statethat the penalty was divisible, but made no such amendment to 8§ 6707,
despite botlstatutegertaning to tax shelterandicateghatthe penalty fofailure to register a
tax shelter undeg 6707 was not intended to be divisible.

Similarly, as withHumphrey, plaintiffs’ reliance on Noske is inapposite Noske, the
United States Court of Appeals for the Eiglilincuit reversed th&nited State®istrict Court
for the District of Minnesota’s dismissal of the plaintiffs’ complaiffil F.2d at 136.
Previously, theplaintiffs wereassessed penalty undeg 6700 for promoting abusive tax
sheltersandpaidonly a small portion of that penalty befdileng a tax refundsuit in the district
court. Id. at 134. The district court dismissed the case for lack of subject matter jurisdiction
because the plaintiffs had not satisfied the full payment tdleOn appeal, as described earlier,
the court interpreted 8 67@3 it existegrior to its amendment in 1990, when the ambiguous
nature of the termactivity” in the statute caused circuits to split in determiningther the
penalty was divisibleld. at 136. Consequently, the court in Nokledd that the plaintif
having paid only part of the penalty before filing suit did not divest the district abur
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jurisdiction. Id. In this case, lpintiffs’ citation of Noskeis unavailing because the ¢ts
determination that the penalty was divisible pertained to § 6700 and not to 8 6707. Moreover,
8 6700s use ofthe term“activity” was previously ambiguous as to whether the penalty was
divisible, requiring Congre&sclarification Because there 30 ambiguity in 8 6707, the court
finds unavailingplaintiffs’ reliance oriNoske to support their viethat the statute is divisihle

Indeed, theéax penalty at issue heienot susceptible to divisibility because a § 6707
penaltyis notassesseldased upon the sum wansactionshatparticipaein the tax shelter To
the contrary, the penalty levied for he failure toregistera tax shelter with the IRSasingular
act As the Federal Circuit has explained, whereas the aggregate of taxes dwltiple
transactiongan constitute a divisible tax, a tax or penalty that arises from a single ement is
divisible. Rocovich, 933 F.2d at 995. Although it is true that plairtdfsied outl93
transactions-onefor each client t@nable them to pacipate in plaintiffs tax shelterthe
penaltyunder 8§ 670Tvasimposedsolelyfor the failure to register the tax shelter, as a whole
Logically, divisibility cannot applypbecausendividual transactions thatapicipate ina tax
shelter are not registered@here is na8 6707 penalty imposed on each transaction, in the way
thata separate tais imposed on each sale item in the context of an excise téor, @ach
employeewithin the realm of payroll taxesThus, beause théndividual transactions that
participate ina tax shelter are not registered, the penaltpislivisible and the full payment rule
applies

Nor doeghe court find persuasive plaintiffs’ argument that the requirement to file a
separate form for each transaction within the tax shelter renders the pensibjediv
Specifically,26 C.F.R8 301.61111T, anIRS regulationexpressly states‘[a] penalty[is
incurred for failure to register a tax sheltér26 CF.R. 8§ 301.6111-1&t A-2. The regulation
explains that a separate form “must be completed for each investment #vat fdifiifn the other
investments in a substantial investment with respect to” principal assgianting methods,
federal or state agencies witlhnich the investment is registered or with which an exemption
notice is filed, methods of financing the purchase of an interest in the investmetax shalter
ratio. 1d. at A-48. Thisregulation explicitly states?[sJuch aggregated investments, however,
are part of a single tax sheltedd. Thus, the number of transactions or investments comprising
the tax shelter, or thabligationto file a particular form related to each transactare distinct
from the requirement to registtdre tax sheer, itself. Accordinglythese separate transactions
or forms arearrelevant to the imposition of the penalty for failure to register the tax shelte

Finally, the court notes that tlegceptiors to the'jurisdictional rule for ‘divisible’
assessmeritare decidedlynarrow,” and only apply to the limited circumstanciescribed
above._Korobkin, 988 F.2d at 976. _In Rodewald viéihBtatesthe plaintiff had previously
entered into an installment agreement with the IRS to settle his tax liabiltteaftar paying
only some of the installments, filed a tax refund claim. 231 Ct. Cl. 962 (1982). The United
States Court of Claims, whose precedent is binding on this court, in discussingoescepthe
full payment rule andeclinng to “carve an adtional exceptior’ dismissed the plaintiff's tax
refund case because he mad fully paid the tax liabilitieassessed against hirtd. (discussing
exceptions to the full payment rule, including excise and payroll taxes, andgiiEpnitse cage
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Basedupon the unambiguous language of pleetinentstatutes, regulation, and binding
precedent, the court rejegimintiffs’ argumenthatit should further broadethe divisibility
exceptions to th&ll paymentrule. SeeRocovich, 933 F.2d at 995 (holding that although
Congress enacted some exceptions to the full payment rule, because the maidtifbaint[]
to no authority for making” the specific type of exception that he sought, one could not be
create(l; accordid. (“While theFlorarule may resulin economic hardspiin some cases, it is
Congress’ responsibility to amend the law.”). Accordingly, because plaindiffs failed to pay
the full penalty before bringing suit in this court, and do not satisfy any of thptexteto the
full paymentrule, the courtacks subject mattgurisdiction over theicomplaint and dismisses
it pursuant to RCFC 12(b)(1).Int'l Custom Prods., Inc. v. United States, 2015 WL 3953205
*5 (Fed. Cir. June 30, 2015) (“The Supreme Court has also held that pre-payment of monies
owed similarly conditions theavernment’s waiver of immunity. ... The Court has yet to
guestion the validity of such a conditityn.Rodewald, 231 Ct. Cat962 ([ The taxpayer has
not satisfied the procedural prerequisites to a refund suit becabas het yet paid all of the
installments . . . We conclude that, as of now, we lack jurisdiction to hear the clainusind m
grant the gvernment’s motion to dismis.

V. CONCLUSION

Because plaintiffs have failed satisfy the full payment ruléhe cout lacks subject
matter jurisdiction ovetheir complaint. Accordinglythe courtGRANTS defendant's RCFC

" Plaintiffs also contend that they are entitled to a refund, that the tax liabikty wa
incorrectly calculated, and thabatement of any uncollected assessments of the pshalijd
commence, among other arguments. Because this courslamkst matter jurisdiction over
plaintiffs’ claims, its inquiry is completeOnce a court recognizes that it lacks jurisdiction over a
complaint, the only permissible action that it can take is to dismiss the matter purdR@mGo
12(b)(1).

Further, even if plaintiffs had satisfied the full payment rule establishéldig the court
could not grant the injunctive relief requested; namely, to enjoin the collectmiseif the IRS.
As described earlier, the court lacks authority to issue an injunction of the typa $qug
plaintiffs in this case SeeBowen 487 U.Sat905 & n.40;accord26 U.S.C. § 7421(a)[(N] o
suit for the purpose of restraining the assessment or colleftaory tax shall be maintained in
any court by any person . );.Stiles 47 Fed. ClI. at 2 (“Under the Anti-Injunction Act, I.R.C.

§ 7421, plaintiff is prevented from bringing suit for the purpose of restraining thsmssgor
collectionof any tax. . . . [O]nce a tax has been assessed, a taxpayer is powerless to fhrevent
[IRS] from collecting that taX.(citation and internal quotation marks omifjedob Jones Univ.
v. Simon, 416 U.S. 725, 737-37 (1974) (“The [Supreme] Court has interpreted the principal
purpose of (the [Anti-Injunction] Act) to be the protection of the [g]Jovernment’s needdesas
and collect taxes as expeditiously as possible with a minimum of preenforcedieial ju
interference, and to require that tkegal right to the disputed sums be determined in a suit for
refund” (citation and internal quotation marks omijjedones v. United States, 889 F.2d 1448,
1449-50 (5th Cir. 1989) (explaining that the Anti—Injunction Act provides that oncehasax
been assessed, a taxpayer is powerless to preveRSifrom collecting that tay Sanders v.
United States34 Fed. ClI. 38, 48 (199%tating that the Antinjunction Act does not contain an
express waiver of sovereign immunity against the United States).
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12(b)(1) motion to dismiss Plaintiff s complaint iDISMISSED WITHOUT PREJUDICE.
The clerkof the @urtis directed to enter judgment accordingly.

COSTS TO DEFENDANT.
IT IS SO ORDERED.
s/ Margaret M. Sweeney

MARGARET M. SWEENEY
Judge
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