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In the United States Court of ffederal Claims

No. 14-663C
Filed: January21, 2015
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* Competition in Contracting Act of
* 1984, 41 U.S.C. 8§ 330t seq.
BROCADE COMMUNICATIONS SYSTEMS * (“CICA”) (2011);
INC. * FederalAcquisition Regulations
* (“FAR"),
Plaintiff, * 8 16.50%a)(4)(i) (Ordering);
* § 33.101 (Definitions);

Jurisdiction;

Motion to DismissRule 12(b)(1),
Rule 12(b)(6);

United States Constitution, Art. 111,
82, cl1;

28 U.S.C. § 171 (Appointment and
number of judges;haracter of
court; designation of chief judge).

V.
THE UNITED STATES,

Defendant.

L S .
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Gregory S. JacobsPolsinell; PC, Washington, D.C., Coundet Plaintiff.

Kenneth D. Woodrow, United State®epartment of Justice, Civil Division, Washington, D.C.
Counsel for the Government.

MEMORANDUM OPINION AND FINAL ORDER
RELEVANT FACTUAL BACKGROUND. ?

On May 28, 2014, thenited Stateg&nvironmental Protectiongency(“EPA”) published
Request For Qotation 179418 RFQ 179418) to purchaseCisco Systems Inc. (“Cisco”)
manufacturedgwitching and routing equipment, pursuantrte National Aeronautics an&pace
Administration Solutions for EterpriseWide Procurement IV (*BEWP”) governmenivide
acquisition contract.Compl. § 15;Compl. Ex 5. The SEWP contract was designated aas
indefinite delivery/indefinite quantity (“IDIQ”) contract under which awardees would be
consideredor information technology and audio visual technology and services contCamtsol.
Ex. 7. NeitherBrocade Communicains Systems, Inc. Brocade”)nor Ciscowere parties to a

1 The relevant facts were derived fréttaintiff's July 29, 2014 ComplairitCompl.”) and
the exhibits attached thergf@ompl. EX?).
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SEWP contract, buPlaintiff, Cisco,and other networking equipment manufactunerseive
substantial revenue from authorizegellers that holSEWP contractsCompl. 14, 15.

On thesamedate RFQ 179418 was posted, the EPdincluded alustification In Support
of Limiting the Acquisition to Cisco Products (“Brafiame distification”), pursuant to Federal
Acquisition Regultion (“FAR”) § 16.505(a)(4)(i} Compl. 1 16; Compl. EX, at2—4 TheRFQ
set forth theeasonsvhy theBrandName distificationwas required,e., that a multimanufacture
environment “would hinder the operatioof and pose risk to the Agency’s networking
infrastructure’ “non-Cisco items may potentially void existing warrantescurrently installed
equipment; and non<Cisco itemswvereallegedto increase costo the EPA.Compl. Ex. 1, at 2
(“Using any other network infrastructure hardware brand is cost profeilaitithis time and would
require an EPAwvide network redesign, EPA Federal and support contractor training, and new
management tools for monitoring and managing @Gmto devices).

Il. PROCEDURAL HISTORY.

On June 5, 201#&aintiff filed an agencyevel protestvith the EPA disputinghe decision
to exclusivelyprocure Cisco brandame switchingrd routing equipment. Compl. I ICompl.
Ex. 6. On July 9, 2D4,the EPA dismissed Plaintiff's prote$or lack of standing’ Compl. {18;
Compl. Ex. 7. Th&PA, howeverasserted thabecaus®laintiff was not a SEWP contract holder
Plaintiff was “[in]eligible to compete or receive an order under [RFQ 17941@pmpl. | 18;
Compl. Ex. 7 The EPAalso statedhatPlaintiff alsowasnot an interested partgursuant to FAR
§ 33.1023 Compl. 1 18; Compl. Ex. 7.

On July 21, 2014, Plaintifiled an appeal of aagencylevel protest with the EPA. Compl.
1 109.

2 FAR § 16.505(a)(4)(i), in relevant part, provides:

The contracting officer must justify restricting consideration to an item peculiar to
one manufacturee(g, a particular branchame, product, or a feature of a product
that is peculiar to one manufactured) brandname item, even if available on more
than one contract, is an item peculiar to one manufactur&randname
specifications shall not be used unless the particular srame, product, or feature

is essential to the Governmentequirements and market research indicates other
companiessimilar products, or products lacking the particular feature, do not meet,
or cannot be modified to meet, the agency’s needs.

48 C.F.R. 8§ 16.505(a)(4)(i).
3 FAR § 33.101jn relevant partprovides:
“Interested Party for the purpose of filing a préteseans an actual or prospective
offeror whose direct economic interest would be affected by the award ofaatont

or by the failure to award a contract.

48 C.F.R. § 33.101.



On July 21, 2014, Plaintifalso filed a protest with the United States Government
Accountability Offiee (“GAQ”), contesting the EPA’s use of the BraNdme Justification.
Compl. T 20;Compl. Ex. 8. On July 25, 201the GAO dismissed Plaintiff's protediecause
“this challenge tdhe terms of a solicitation for a delivery under afi{Dcontract is not a matter
within our Office’s jurisdiction, and also because the protester is not anstegrparty to
challenge the terms of the solicitation.” Compl. Exatol.

On July 292014,Plaintiff filed aComplaintin the United States Court of Federal Claims
(“Compl.”), requesting adeclaration that the EPA’s actions violated the Competition in
Contracting Act of 1984 (“CICA”) antFAR 8 16.505(a)(4)(i) Compl. §2. TheJuly 29, 2014
Complaint requests that the court isagermanent injunction prohibiting the EPA from awarding
a task order foCiscobrandnamednetwork infrastructure equipment, pursuanRieQ 179418
or anyother contractual meanantil the EPAconductsmarket research as tehether other
manufacturers cameettheEPA’srequirementaind determine whether there is any statutory basis
to restrict competition Compl. | 2.

On July 30, 2014, duringtalephonicstatus conferencéhe EPAiInformed the court that
it intended to take corrective action. Gov't Mot. at 2. On August 15, 201EP#éled a Notice
Of CorrectiveAction (“Gov’t Notice”), stating thathe“EPA has cancelled the RFQ and proposes
to postpone its acquisition of network infrasttureequipment until it performmarket research
determining whether EPA’s needs can be satisfied by products of other marengachcluding
[Plaintiff].” Gov't Noticeat 1

In addition, m August 152014, the Government filed a Motion To Dismiss On Gdsun
Of Mootnesspursuant to RCFC 12(b)(1) and 12(b)(8pov't Mot.”) , becausehe court did not
havesubject matter jurisdictigrsince theEPA'’s corrective actionaffordedPlaintiff precis¢y the
relief it sought inthe July 29, 2104omplaint,i.e., “cancelation of RFQ and postponing its
acquisition of network infrastructure equipment until EPA performs markearasdetermining
whether EPA’s needs can batisfiedby products of other manufacturers, including [Plaintiff].”
Gov't Mot. at 4. On Septenber 4, 2014, Plaintiffiled a Respons€Pl. Resp.”), arguinghat the
court retains jurisdiction until such time as the EPA performs the correctiva.aél. Resp. at 1
On September 22, 2014, the Governnidgedl a Reply (“Gov't Reply”)

II. DISCUSSION.
A. Jurisdiction.

The United States Court of Federal Claims has jurisdiction under the Tucker Ac§.28 U
§ 1491, “to render judgment upon any claim against the United States founded either upon the
Constitution, or any Act of Congress or any regulation of an executive depgromepon any
express or implied contract with the United States, or for liquidated or unliquidateyés in
cases not sounding in tort.” 28 U.S.C. 8 1491(a)(1). The Tucker Act, however, is “a jurisdictional
statug; it does not create any substantive right enforceable against the Uaiiesl fS8r money
damages . . . [T]he Act merely confers jurisdiction upon [the United States Court of Federal
Claims] whenever the substantive right existdriited States v. Btan 424 U.S. 392, 398 (1976).



To pursue a substantive right under the Tucker Act, a plaintiff must identify aaudl gohe
independent contractual relationship, Constitutional provision, federal statute; ardcutive
agency regulation that providasubstantive right to money damag8ge Todd v. United States
386 F.3d 1091, 1094 (Fed. Cir. 2004) (“[J]urisdiction under the Tucker Act requires the litigant to
identify a substantive right for money damages against the United Stateses&pardte Tucker
Act[.]"); see alsd=isher v. United Stated402 F.3d 1167, 1172 (Fed. Cir. 2006n (bang (“The
Tucker Act . . . does not create a substantive cause of acti@nplaintiff must identify a separate
source of substantive law that createsribbt to money damages. . .[T]hat source must be
‘money-mandating.”). Specifically, a plaintiff must demonstrate that the sourcebstastive
law upon which he reliescan fairly be interpreted as mandating compensation by the Federal
Government[.] Testan 424 U.S. at 400. And, the plaintiff bears the burden of establishing
jurisdiction by a preponderance of the evidenSee Reynolds v. Army & Air Force Exch. Serv.
846 F.2d 746, 748 (Fed. Cir. 1988) (“[O]nce the [trial] court’s subject mjatiediction [is] put
in question. . .. [the plaintiff] bears the burden of establishing subject matter jurisdicyian b
preponderance of the evidence.”).

In addition to generajurisdictioral considerationsa plaintiff's claim alsomust be
justiciable SeeU.S. ConstArt. lll, 8 2, cl. 1;see alsd-lastv. Cohen392 U.S. 83, 941968)
(“[J]udicial power of federal cowgts constitutionally restricted to ‘cases’ armbhtroversies.”).

It is now settled that the justiciabilifoctrines apply fully to thigrticle | courts* See
Freytagv. Commissioneof Internal Revenyé01 U.S. 868, 8891991)(“Our cases involving
non-Article Il tribunals have held that these courts exercise the judicial pofvére United
States.”) see alscAndersonv. United States 344 F.3d 1343, 1350 n.1 (Fed. Cir. 20Q3)he
[United States] Court of Federal Claims, though an Article | courtapplies the same standing
requirements enforced by other federal courts created under Article GMV Gov't Travel,
Inc. v. United States46 Fed.Cl. 554, 557-58 (2000) (enumerating multiple grounds for applying
the justiciability doctrineso Article | courts, in generaandto theUnited State€ourt of Federal
Claims, in particular).

Even if a case satisfies the justiglap requirements of Article Ill, &asestill may be
unripe for adjudication if it is based on anticipated or hypothetical injur@=eUnited Pub.
Workers of Amy. Mitchell 330 U.S. 75, 891947) (‘As is well known the federal courts
established pursuant to Articld of the Constitution do not render advisory opins. For
adjudiation of constitutional issugsoncrete legal issues, presented aictual cases, not
abstractiong] are requisiteThis is as tne of declaraty judgments as any other fieldl(internal
guotation marks omitted)see alsoThomas v. Union Carbide473 U.S. 568, 5811985)
(explaining that &laim for relief isnotripe when it depends on “contingent future events that may
not occur as anticipatedy indeed may not occur atall(internal quotatiormarksand citation
omitted) Therefore, vaen reviewing amagency’s decision for ripeness, ttreal court must
examine “the fitness of th issue for judicial decisionand the hardship to the parties of
withholding court consideratioh Abbott Labs. v. GardneB87 U.S. 136, 149 (1967yerruled

428 U.S.C. § 17(h), in rdevant part, statesThe [United States Court of Federal Claims]
is declared to be a court established under article | of the Constitution of ted Btates.”



on other grounds bgalifano v. Sandergt30 U.S. 991977). Consquently, ér a claim to be ripe

for judicial review, a challenge to the agency’s decision must meet both elerSesSedars-
Sinai MedCtr. v. Watkins11 F.3d 1573, 1581 (Fed. Ci993) (“Both prongdi.e., whether there

is a present case aontroversy and whether withholding judicial decision would cause undue
hardshipJmust be satisfied before an Article 11l court may ap@\aidjudicative powers to a case’
merits.”).

A claim becomesnootwhen “theissuespresentedareno longetive or the parties lack a
legally cognizable interest in the outcameowell v. McCormack395 U.S. 486, 496 (1969)n
other words, “actual controversy must remain at all stages, not metké/tane the complaint is
filed.” Gerdau AmeristeeCorp. v. United State$19 F.3d 1336, 1340 (Fed. Cir. 2008) (citing
Steffel v. Thompspd15 U.S. 452, 460 n.10 (1974)Therefore, @ determine whether a case is
moot, the counnustexamine whether: “(1) it can be said with assurance that thereaasanable
expectation . . . that the alleged violation will recur, and, (2) interim reliefvente have
completely and irrevocably eradicated the effects of the alleged viotlattnty.of L.A.v. Davis
440 U.S. 625, 631 (1979) (internal quotation marks antantamitted)

B. Standards For Motion To Dismiss.

1. Under RCFC 12(b)(1).

A challenge to the United States Court of Federal Claims’ “general powentticadg in
specific areas of substantive law . . . . is properly raised by a [RulB]1pRnotion[.]” Palmerv.
United States168 F.3d 1310, 1313 (Fed. Cir. 1998g alsdRCFC 12(b)(1) (“Every defense to
a claim for relief in any pleading must be asserted in the responsive pleadirgut a party may
assert the following defenses by motion: (1) lack of jurisdiction over thiectumatter|[.]”). When
considering whether to dismiss an action for lack of subject matter jurisdidtiergourt is
“obligated to assume all factual allegations of the complaint to be tru aingw all reaonable
inferences in plaintifé favor.” Henkev. United State0 F.3d 795, 797 (Fed. Cir. 1995).

2. Under RCFC 12(b)(6).

A challenge to thé&nited StateCourt of Federal Claims’ “[ability] to exercise its general

power with regard to the facts peculiar to the specific claim . . . is raisedRwyle] 12(b)(6)
motion[.]” Palmer, 168 F.3d at 1313%ee alsdRCFC 12(b)(6) (“Every defense to a claim foreél
in any pleading must be asserted in the responsive pleading . . . . But a party majhessert

following defenses by motion: . . . (6) failure to state a claim upon which relief grarfted|.]”).

When considering whether to dismiss an action filurato state a claim, the court must
assess whether “a claim has been stated adequately” and then whether “it may be dupfajrted
showing [of] any set of facts consistent with the allegations in the complaiBell Atl.
Corp.v. Twombly550 U.S. 544, 563 (2007). The plaintiff's factual allegations must be substantial
enough to raise the right to rfli*above the speculative levelld. at 555. The court must accept
all factual allegations ithe complaint as true and ma&i reasonable inferences in favor of the
plaintiff. 1d. at 555-56.



C. The Government’s October 8, 2014 Renewed Motion To Dismiss.
1. The Government’s Argument.

The Government argues that the court doeshagesubject matter jurisdiction Gov't
Mot. at 3 Jdusticiablity stems from the ¢ase or controversy” requiremesdt forth in Aticle 11l
of the Constitution. Gov't Mot. at 3. “Although the ‘case or controversy’ requirementiofeA
[l does not limit the [c]ourt’s jurisdiction, this [cloudnd other Article | courts have adopted
many justiciability precepts based on prudential grotin@ov’t Mot. at 3(citing Travel, Inc. v.
United States}6 Fed. Cl. 554, 55&8 (2000)stating that mootness is a question of subject matter
jurisdiction and that “[tlhe constitutional ‘case or controversy’ justiciabildgtdne is said to
derive from Article 11l of the Constitution.”)).

The Governmenalsoargues thathe EPA’scorrective action has renderéte July 29,
2014 Complaint moagt becausé[Plaintiff] has obtained precisely ¢hrelief that it sought in its
[Clomplaint,”i.e., “cancelation of RFQ and postponing its acquisition of network infrastructure
equipment until EPA performs market research determining whether EPA’saagels satiBed
by products of other manufacturers, including [Plaintifiov't Mot. at 4. Therefore, the court
should dismiss the July 29, 20Cémplaint,pursuant to RCFC 12(b)(1) or 12(b)(6). Gov’t Mot.
at 3 (citingB&B Med. Servs., Inc. v. United Statb®. 13463C, 2014 WL 3587275, at *5 (Fed.
Cl. June 23, 2014) (unpublished}dtingthat the court’'snootnessanalysis was the same under
either RCFC 12(b)(1) or 12(b)(6)foastal Envtl. Grp., Inc. v. United Statd44 Fed. Cl. 124,
130 (2014)“Regardless of whether a moot claim should be dismissed for lack of subjéet mat
jurisdiction or for failure to state a claim upon which the court could grant rdiefstandard
applied by the court in reviewing a motion urging dismissal of a claim as moot isribg]8a

2. Plaintiff's Response.

Plaintiff asserts that the court retains subject matter jurisdjdiemauseintil such time as
the EPA hagerformed corrective actiotfurther relief is still available to [Plaintiff]l and EPA’s
past actions in this procurement support a reasonable expectation that its viaataxmsand
regulation will recus” Pl. Resp. at 1. Importantlyheé EPA failed tadentify the stepshatit will
take to conduct market researcéo the court should retain jurisdictionntil the EPA
“demonstrate[s] satisfactory completion of its market research obliggliongccordance with
48 C.F.R. 816.505(a)(4)(i).” Pl. Resp. aR—3. In addition,the July 29, 2014Complaint related
not onlyto RFQ 179418, butlso tatheEPA’s unlawfuldecisionto limit the acquisition of network
switching and routing hardware to Cisco products. Pl. Resp. dt€ei$ nothing to prevent the
EPA from employingan alternativecontractual vehicléo furtherperpetratesimilar actionsas
those alleged in the Complain®l. Resp. at 3Thereforethe EPA’s actionsdemonstrate that the
challenged activities will recurPl. Respat 3.

3. The Government’s Reply.

The Governmentepliesthat thecorrective actiorproposed by the EP& precisely what
Plaintiff requestedn its second and thirdequess for relief. Gov't Reply at 2. Therefore,
Plaintiff's concern that the EPA will isswn identical solicitation containing exclusively Cisco
brand products under a different contract vehgkgpeculative and unwarrante@ov’'t Replyat
2-3. Becausdhe EPAhasnot yet undertaken anparket researchr madea final procurement



decisionthere is no “present case or controversy between the parties, and no ripevelamhich
this Court may exercise jurisdictionGov't Replyat 4.

Moreover,Plaintiff’'s concern thathe EPA will “circumvent its competitive procurement
obligationwithout fear of reprisélis tantamounto “an allegation that the agency will act in bad
faith.” Gov't Replyat 4(citing Pl Resp at 3).

The Government, howeversksthe couronly to presumehatits officials act in good faith
in execuing the corective action and find thattlfere can be no reasonable expectation of
recurrenceof a procurement errdr Gov't Replyat &

4. The Court’'s Resolution.

Regardingripeness a plaintiff mustdemonstrate “the fithessf the issues for judicial
decision” Abbott Labs 387 U.Sat149. In this case, ihrequiresshowingthattheEPAmade a
final decisionin respect of RFQ 179418SeeNSK, Ltd. v. United StateS10 F.3d 1375, 1384
(Fed. Cir. 2007§“[A] n agency decision is not ripe for judicial review until the allegedly offending
agency has adoptediaal decision?). An agencys decision igonsideredinal if it “marks the
consummation of the agcy’'s decisioamaking process/.e., it must not banerely tentdve or
interlocutory, and . . . ‘the action [is] one by which rights or obligations have been ihetdror
from which legal consequerssavill flow.” 1d. at 1385(quotingBennett v. Speab20 U.S. 154,
177 (1997).

In this case, the EPAasnot taken the requirestepso demonstrate a final decisiofirst,
the EPA has not made a final procurement decision, let alone a “tentative locuttay” one.
NSK, litd., 510 F.3d at 1385. In fact, the EPA has not, by its own admission, even conducted the
preliminarymarket researcthat will precede any procurement decision. Gov't Reply dh4he
absence of a final decision, no “rights or obligations have been determined” thdtgiveutise
to “legal consequences” thiie court can adjudicat&ennett 520 U.S. at 178 (internal quotation
marks and citation omitted)

On the other hand, Plaintiff’'s concerns about the ERaNgre to takecorredive action are
speculative. As a matter of lawntecipation of a future violation is ngufficientto make a claim
ripe. SeeMitchell, 330 U.S.at 89-90 ({C]oncrete legal issues, presentecaatual cases, not
abstractiong] are requisitg]”) ; see alsar’homas473 U.S. at 581involving “contingent future
events that may not occur as anticipatedndeed may not occur at al(ipternal quotatiomarks
andcitation omitted) As suchPlaintiff's claims areprematureandthe court hasojurisdiction.

As for mootness,he courtis required to examine wheth&t can be said with assurance
that there is no reasonat@gpectation . . . that the alleygiolation will recur, and, . . interim
relief or events have completely and irrevocably eradicated the effects of the alldgadn/
Davis 440 U.Sat631 (1979). B undetakingcorrective actioto cancel RFQ 17941#&nd delay



acquisition of network infrastructure equipment until the EPA conducts reqnadcet research
Gov't Notice at 1the EPAhas met both elements the test

Plaintiff has notprofferedclear and convincing evidence that ERM act in bad faith,
much lessspecific intent to injure Plaintiff. There is no indication ttre EPA will circumvent
the competitive procurement process. When an action depends on “contingent future events that
may not occur as anticipated, or indeed may not occur’dhaltlam is unfit for judicial review.
Thomas473 U.S. at 581SincePlaintiff has failed to establish lmyear and convincing evidence
that the EPA acted or will act in bad faith, the court must presume the EPA will implement th
corrective action in good faithSee ArPro Protective Agency v. United Stat@81 F.3d1234,
1240 (Fed. Cir. 2002)stating that a Plaintiff must show “cleand convincing evidencetb
overcome the presumption of the Government’s good)féitkernal citations omitted) If the
Government does not do sdaintiff may file another case und®CFC 40.2(g)which will be
assigned to the undersigned.

IV.  CONCLUSION.

For these reasons, the Government’s August 15, 20d4on To Dismiss is grantedSee
RCFC 12(b)(1)12(b)(6). Accordingly, the Clerk of Cdus directed to dismiss thiily 29, 2014
Complaint, without prejudice.

IT 1S SO ORDERED.

s/ Susan G. Braden
SUSAN G. BRADEN
Judge

S If the court were to disregard the facts surrounding RFQ 179418 and consider only
Plaintiff's remaining allegations, Plaintiff would have failed to state a claim orhwhl@f could
be granted pursuant to RCFC 12(b)(6).



