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OPINION AND ORDER

SWEENEY, Judge

Plaintiff, Kansas City Power & Light Co. (“KCP&L”"), seeks indemnitica bythe
United State¢‘defendaritor “the government”) under the Contract Disputes Act of 1978
(“CDA"), 41 U.S.C. 88 7101-7109 (2012), for the cost of settling a wrongful degth
stemming from an electrical accident that occurred on property owned bylaetfeRefore the
courtare threemotions: (1) defendant’s motion to compel the production of documents and
answers to requests for admissif#) plaintiff's motion to quash defendant’s subpoena to
AEGIS Insurance Services, INCAEGIS”), and for a protective order; and (3aintiff's motion
for leave to use depositions takerthie underlying wrongful death suifThe ourt deems oral
argumenunnecessargnd further notes that, for purposes of this Opinion and Qtder,
incorporates the factual and procedural histories, as well as the overviewCaiAhset forthin
its March 27, 201 decisiondenyingplaintiff’s motion to strike defendast'seventh affirmative
defense SeeKan. City Power & Light Co. v. United States, No. 15-348C, 2017 WL 1149887,
*1-3 (Fed. Cl. Mar. 27, 2017).

. MOTION TO COMPEL
In its motion to compeldefendanteeks pursuant to Rle 37(a)(3)(b)(iv)of the Rules of

the United States Court of Federal Claims (“RCFE@¥)compel the production of requested
documents and angns toits requess for admission.
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A. Legal Standards

It is “axiomatic that a trial court has broad discretion to fashion discoveryspitier
White Mountain Apache Tribe of Ariz. v. United States, 4 Cl. Ct. 575, 583 (1884 xalso
Schism v. Unitd States316 F.3d 1259, 1300 (Fedir. 2002) (“A trial court ‘has wide
discretion in setting the limits of discovery.” (quotiMpore v. Armour Pharm. Co., 927 F.2d
1194, 1197 (11th Cir. 1991))); Florsheim Shoe Co., Div. of Interco, Inc. v. United States, 744
F.2d 787, 797 (FecCir. 1984) (“Questions of the scope and conduct of discovery are, of course,
committed to the discretion of the trial court.’Although discovery rules “are to be accorded a
broad and liberal treatment,” Hickman v. Tayl829U.S. 495, 507 (1947), the court must, “[i]n
deciding either to compel or quash discovery,halance potentially conflicting goals,”
Evergreen Trading, LLC ex rel. Nussdorf v. United States, 80 Fed. Cl. 122, 126 (2007). Thus,
“discovery, like all mattes of procedure, has ultimate and necessary boundaHieskiman 329
U.S. at 507.

1. RCFC 26

RCFC 26(b)(1) is “the general provision governing the scope of discovery.” Sparton
Corp. v. United States, 77 Fed. Cl. 10, 21 n.14 (2007). It provides:

Unless otherwise limited by court order, the scope of discovery is
as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any partgtaim or

defense and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount in
controversy, the partiegelative access to relevant information, the
parties resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefitnformation within this

scope of discovery need not be admissible in evidence to be
discoverable.

RCFC 26(b)(1).RCFC 26(b) mirrorRkule 26(b) of the &deral Rules of Civil Procedure
(“FRCP").! Sys. Fuels, Inc. Wnited States73 Fed. Cl. 206, 215 (2006). The 1946 amendment
to FRCP 26(b) “ma[de] clear the broad scope of examination,” which included

not only evidence for use at the trial but also inquiry into matters in
themselves inadmissible as evidence buctviwill lead to the
discovery of such evidence. The purpose of discovery is to allow a
broad search for facts, .or any other matters which may aid a
party in the preparation or presentation of his case.

1 “[lInterpretation of the cours rules will be guided by casenand the Advisory
Committee Notes that accompany the Federal Rules of Civil ProcedRi@=C rules
committeés note to 2002 amendment.
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FRCP 2€b) advisory committee’s noti® 1946 anendmentsee alsdnt’| Paper Co. v. United
States 36 Fed. CI. 313, 317 (1996) (citing RCFC 26 and stating that “we are similarly mindful of
the generally broad scope of discovery in this court”).

FRCP 26(b)(1) was amended in 2000, at which time ths@gvcommittee “introduced
a ... note of caution about the provision . 8.Charles Alan Wrighet al, Federal Practice
and Procedure § 2007 (3d ed. 2D1Phe amendments were “intend[ed for] the parties and the
court [to] focus on the actual claims and defenses involved in the action,” FRCP 26(b)(1)
advisory committes note to 2000 amendment, whereas previously parties “were entitled to
discovery of any information that was not privileged so long as it was relevant' soilbfect
matter involvel in the pending action,” 6 James Wm. Moore etMbore’s Federal Practicge
26.472][a] (3d ed. 2008) (quoting the 1983 version of FRCP 26(b)(1)). Accordingly, the 2000
amendments “narrowed the scope of party-controlled discovery to mattersritétesay
party s claim or defense.”ld. (quoting FRCP 26(b)(1)). While courts would “retain[ ] authority
to order discovery of any matter relevant to the subject matter involved in the factgood
cause,” the amended rule was “designed to involve the court more actively ininggihlat
breadth of sweeping or contentious discovefyRCP 26(b)(1advisory committee’s not®e
2000 amendment. Under the current standard, courts are advised to focus upon the specific
claims or defenses when determinthg scope of discoverySeeid. Of course, “[t]his does not
mean that a fact must be alleged in a pleading for a party to be entitled to dissfover
information concerning that fact.” 6 Moore et al., supra, | 28Ji&]. Rather, “the fact must be
gemane to a specific claim or defense asserted in the pleadings for informatienncog it to
be a proper subject of discoveryd.

A partys ability to obtain pretrial discovery is not unrestrained. RCFC 26(b)(2)(C
authorizes a court t6[o] n motian or on its owr, limit “[tlhe frequency or extent of use of the
discovery methods otherwise permitted under these rules” if: (1) the discought s
“unreasonably cumulative or duplicative, or can be obtained from some other sotirsenibice
convenient, less burdensome, or less expensive”; (2) the party seeking discovéad‘hagple
opportunity to obtain the information by discovery in the action”; or (3) the “burderpens
of the proposed discovery outweighs its likely benefit, consid¢negeeds of the case, the
amount in controversy, the parties’ resources, the importance of the issad® &t she action,
and the importance of the discovery in resolving the issStREFC 26(b)(2)(C)(Kiii).

In addition, parties may themselves limit the scope of discovery by “withhg]d]i
information otherwiseliscoverable by claiming that the informatiorprévileged or subject to
protection as triapreparation material. . .” RCFC 26b)(5)(A). Pursuant to the rule, however,
the party seking to do so must(f) expressly make the claim; afig describe the nature of the
documents, communications, or tangible things not produced or disclosed—and do so in a
manner that, without revealing information itself privileged or protected, vablerother parties
to assess the claimRCFC 26b)(5)(A)(i)-(ii). In other words, “the description of each
document and its contents must be sufficiently detailed to allow the court to aetevhether
the elements” of the claimed privilege “have been establishedseret Mgmt. Corp. v. United
States 76 Fed. ClI. 88, 91 (2007in{ernal quotation marks omitteddccordFRCP 26(b) advisory
committeés note to 199Zmendmen(‘The party must . . provide sufficient information to
enable other parties evaluate the applicability of the claimed privilege or protectionVhile

3-



there are no specific requirements, it may be appropriate to include “[d{etaderning time,
persons, [and] general subject matter” inldgecontaining the descriptions thfe material

claimed to be privilegedFRCP26(b) advisory committes note to 1993 amendmesee also
Yankee Atomic Elec. Co. v. United Statéd Fed. Cl. 306, 309 (2002) (indicating that “the
customary contents of a privilege log” are “a descriptibthe type of document . . ., its topic,

date, the writer and recipient, and an explanation as to why the matter is ded&med to
privileged”). However, the party claiming privilege “need not reveal so much about the contents
of a communication as to compromise the privilegéankee Atomic Elec. Cp54 Fed.Cl. at

309.

2. RCFC 34

RCFC 34 governs the production of documents. “A party may serve on any other party a
request, within the scope of RCFC 26(b),” to “produce and permit the requesting.paay
inspect, copy, test, or sample,” among other things, “any designated documésttonieally
stored information,” or “any designated tangible things,” RCFC 34(a)J{i¢. request(A) must
describe with reasonable particularity each item omeageof itemsto beinspected and “(B)
must specify a reasonable time, place, and manner for the inspection and for pgrtbami
related acts. RCFC 34(b)(1)(A)(B). Additionally, the request “may specify the form or forms
in which electronically st@d information is to be producedRCFC 34(b)(1)(C).

The party to whom the request is directed “must respond in writing within 30 days after
being served,” thougtj a] shorter or longer time may be stipulated to under RCFC 29 or be
ordered by the court. RCFC 34(b)(2)(A)accord8B Wright et al., supra, § 2213 (indicating that
responses should “ordinarily be served within 30 days after service of the reqkesti)
response “must either state that inspection and related activities will be perstgdested or
state an objection to the rest, including the reasoREFC 34(b)(2)(B).The failure to make a
proper objection to a document production request may result in the waivat abjection.
SeeMarx v. Kelly, Hart & Hallman, P.C., 929 F.2d 8, 12 (1st Cir. 1991) (“If the responding
party fails to make a timely objection, or fails to state the reason for astiobjehe may be held
to have waived any or all of his objections.”).

3. RCFC 36

RCFC36 “allows litigants to request admissiorssta a broad range of matters, including
ultimate facts, as well as applications of law to fa¢h're Carney258 F.3d 415, 419 (5th Cir.
2001). “Requests for admission are not games of ‘Battleship’ in which the propounding party
must guess the precitnguage coordinates that the responding party deems answerable.”
House v. Giant of Md., LLC, 232 F.R.D. 257, 262 (EMa. 2005). Rather, equests for
admission are “intended to expedite the trial and to relieve the parties of tloé¢ pas/ing facts
that will not be disputed at trial, the truth of which is known to the parties or can b@iasck
by reasonable inquiry.” 8BV/rightet al, supra, 8 2252. Thus, RCFC 36, like its counterpart
under the FRCP, “serves two vital purposes, both of whiell@signed to reduce trial time.
Admissions are sought, first to facilitate proof with respect to issues thaitdaneliminated
from the case, and secondly to narrow the issues by eliminating those that' cBRG® 36
advisory committes note to 1970 amendment. “For Rule 36 to be effective in this regard,
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litigants must be able to rely on the fact that matters admitted will not later be subject to
challenge.” Carney 258 F.3d at 419. Thus, admissionarf serve as the factual predicate for
summay judgment.” _United States v. Kasuboski, 834 F.2d 1345, 1350 (7th Cir. 1987). Finally,
arequest for admission is “not objectionable even if [it] require[s] opinionerargsions of

law, as long as the legal conclusions relate to the facts of the[Caseversely, rgquests to

admit pure conclusions of law unrelated to facts in the case are objectionabiedniRa

United States8 CI. Ct. 646, 648 (1985) (interpreting Rule 36(a) of the Rules of the United States
Court of Claims, which was identice FRCP 36(a)).

Pursuant to subsection (a) of the rdja] partymay serve on any other party a written
request to admit, for purposes of the pending action only, the truth of any mattensthathi
scope 0RCFC26(b)(1) relating to:(A) facts, theapplication of law to fact, or opinions about
either; andB) the genuineness of any described docunfeREFC 36(afl). In addition,
“[e]lach matter must be separately stdteRCFC 36(a)(2).Furthermore, denials must be
detailed:

If a matter is not admitted, the answer must specifically deny it or
state in detail why the answering party cannot truthfully admit or
deny it. A denial must fairly respond to the substance of the

matter; and when good faith requires that a party qualify an answer
or deny only a part of a matter, the answer must specify the part
admitted and qualify or deny the rest. The answering party may
assert lack of knowledge or information as a reason for failing to
admit or deny only if the party states that it has made reasonable
inquiry and that the information it knows or can readily obtain is
insufficient to enable it to admit or deny.

RCFC 36(a)(4).Similarly, objections must be stated and ‘pafty must not object solely on the
ground that the request presents a genuine igg trial’ RCFC 36(a)g). Finally, if the
requesting party moves the court to determine the sufficiency of an answer tionpjee rule
provides:

Unless the court finds an objection justified, it must order that an
answer be servedOn finding that an answer does not comply with
this rule, the court may order either that the matter is admitted or
that an amended answer be servEde court may defer its final
decision until a pretrial conference or a specified time before trial.

RCFC 36(a)§).
4. RCFC 37

RCFC 37 addressesparty’sfailure to make disclosures or cooperate in discovery and
permitsthe court to award sanctions:



On notice to other parties and all affected persons, a party may
move for an order compelling disclosure or discovery. The motion
must include a certification that the movant has in good faith
conferred or attempted to confer with the person or party failing to
make disclosure or discovery in an effort to obtain it without court
action.

RCFC 37(a)(1).The rulefurther provides: “A party seeking discovery may move for an order
compelling an answer, designation, production, or inspeclibis motion may be made.if .a
party fails to respond that inspection will be permitteat fails to permit inspectier-as
requested under RCFC 34RCFC 37(a)(3)(B).In addition, RCFC 37 addresseparty’s

failure to provide sufficient answers to requests for admission promulgated mius&LCFC

36:

If a party fails to admit what is requested under RCFC 36 and if the
requesting party later proves a document to be genuine or the
matter true, the requesting party may move that the party who
failed to admit pay the reasonable expenses, including attsrney’
fees, incurred in making that proof. The court must so order
unless:

(A) the request was held objectionable under RCFC 36(a);
(B) the admission sought was of no substantial importance;

(C) the party failing to admit had a reasonable ground to believe
that it might prevail on the matter; or

(D) there was ther good reason for the failure to admit.
RCFC 37(c)(2).

“In order to succeed on a motion to compel discovery, a party must first prove that it
sought discovery from its opponentPetrucelli v. Bohringer & Ratzinge46 F.3d 1298, 1310
(3d Cir.1995. Additionally, an RCFC 37 motiomfust include a certification that the movant
has in good faith conferred or attempted to confer . RCFC 37(a)(1).Like its FRCP
counterpart, RCFC 37 “does not set forth what must be included in the moving party’
certification except to indicate that the document must declare that the movantdesd‘ifaith
conferred or attempted to confer’..” Shuffle Master, Inc. v. Progressive Games, Inc., 170
F.R.D. 166, 171 (DNev. 1996). “[ G]ood faith cannot be shown merely through the perfunctory
parroting of statutory language on the certificate to secure court intenverather it mandates a
genuine attempt to resolve the discovery dispute through non judicial médn€bnferment,
in turn,requires thathe “moving party must personally engage in tway communication with
the nonresponding party to meaningfully discuss each contested discovery dispwdsuima g
effort to avoid judicial intervention.’ld.




If the court grants a motion to compel, it “must, after giving an opportunity to be heard,
require the party. . whose conduct necessitated the motion, the party or attorney advising the
conduct, or both to pay the movant’s reasonable expenses incurred in making the motion,
including attorneys fees.” RCFC 37(a)(5)(A).Paymentmust not be orderedii) the movant
filed the motion before attempting in good faith to obtain the disclosure or discoxeoyiv
court action (ii) the opposing party’s nondisclosure, response, or objection was siattigtan
justified; or (iii) other circumstances make an award of expenses UnREEC 37(a)(5)(A) ()

(ii). Furthermore, if the court denies the motion, then it may issue a protective ordanptosu
RCFC 26(c)y andmust after giving an opportunityptbe heard, require the movant, the attorney
filing the motion, or both to pay the party . . . who opposed the motion its reasonable expenses
incurred in opposing the motion, including attorreefges.” RCFC 37(a)(5)(B).

B. Discussion
1. The Partie$ RespectivePositions

As noted above, in its motion to compel, defendaaksthe production of documents
responsive to its requests for production and answers responsive to its requestsiioatim
Generally, defendant complains that plaintifficat simply refuse to provide discovery related
to defendant’s seventh affirmative defensbe-defense afffset—in the hope that the court
will, at some point, grant its motion to strike the deferi3ef.’s Mot. CompeR. Specifically,
defendant make$¢ following arguments.

With regard tdts requests for production, defendant claims that plaintiff's objections are
unsupported.d. at 315. Noting thatt does not know whether plaintiff is in fact withholding
responsive documents because no pgelemg was filed, defendant argues first that plaintiff's
belief that the offset defense should be stricken does not relieve plaintifdi$covery
obligations. Id. at 1612. Second, defendant argues that plaintiff's objections are not sufficiently
detailedand therefore should be deemed to have been walgdedt 1214. Specifically,
defendant points to plaintiff's objections that (1) each request for production is “vagjue a
ambiguous and overly broad and unduly burdensome and also seeks the production of documents
that are neither relevant nor likely to lead to the discovery of admissiblenee,”id. at 13
(internalquotation marks omitted); (2etendant’s use of the term “related to” in its requests for
production is “vague and ambiguous,” id.; (3) defendant’s impositiortroftg-day timeframe
for responses is inappropriate, &.1314; and (4) each request for production is inappropriate
to the extent it seeks information subject to a protective order, id. at 14. Third, defgdiest
that, to the extent plaintiff continues to refuse to produce responsive documents, an adverse
inference is warrantedd. at 1415.

With regard tdts requests for admission, defendant claims that plaintiff's answers are
insufficient in that they areonditional and contain unsupported objectiolus.at 1518. In
support of its allegations, defendant points to the facwthaé plaintiff denies Request for
Admission Nos. 1, 2, 5, and 6, and admits Nos. 3 ardhgn qualifies thse answers bytating
that they are given “[s]ubject to and not waiving any of the foregoing objettmtaissed in

2 The court notes that defendant did not file a reply in suppdg ofotion to compel.
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the “General Objections” and plaintiff's response to Request for Admission N@. dt 15. In
addition, defendant claims that plaintiff's responsesadnstrate that plaintiff “misunderstands

the purpose of requests for admission, which [defendant posits] are used to narrow the scope of
issues for litigatior—and not for the purpose of discovery of admissible eviderice 4t 16.
Specifically, defenda refers to (1) plaintiff's objection that defendant’s requests for admission
are overly broad and unduly burdensome and seek irrelevant evidence; (2) ddaikiffe to

state with specificity why defendant’s (apstructions to its requests for adsies and
corresponding definitions, (bhirty-day time frame for providing responses, &)drequests-

to the extent that thegekto impose requirements or obligations greater than those imposed by
the RCFC and the discovery ordeareobjectionable; (3) plaintiff's objection to defendant’s
requests for admission, to the extent thegkshe production of documents; (4) plaintiff's

objecton to both defendant’s requests for admissionitngtquests for production on the
groundsthat the informatiomefendant seeks protected from disclosure by a protective order;
and (5) plaintiff's assertion of the attorney-client privilege, work produdrites and

consulting expert privilege in response to defendant’s requests for admissian1618.

The essence of plaintiff’'s response to defendant’s motion to compel is that defendant has
no right to the information it seeks “because the basis for the requested discieepreposed
insurance offset defensds-barred as a matter of law.” Pl.’s Rebfmt. Compell. Plaintiff
argues:

As emphasized in KCP&L'’s Motion to Strike and Reply in

Support of its Motion to Strike, the Government should not be
entitled to . . . benefit from KCP&L’s foresight in obtaining
insurance to protect against damages relateddigents such as
those underlying the Eubackse. KCP&L’'s AEGIS policy was

not a condition precedent to the Government’s contract with
KCP&L and should not reduce the Government’s contractual
liability to KCP&L. KCP&L'’s own business arrangement with a
insurer has no bearing on the government’s damages in this case.

Id. at 4.

Plaintiff adds, however, that its responses to defendant’s requests—~hibig for
production of documents aror admissior—weremade in good faithld. at 45. With respect
to Request for Production Nos. 2, 3, 6, and 7, and Request for Admission Nos. 1, 2, 5, and 6,
plaintiff claims not to have any responsive documeldsat 4. Thus, according to plaintiff, the
only discovery requests at issue are those “involving docusmefiecting KCP&L's
reimbursement by AEGIS under its insurance contraddt.”As to these reqsés, plaintiff
claims to have produced: (1) the AEGIS insurance policy limits; (2) “other inflarmat
unrelated to KCP&L'’s correspondence with its insurdriclv KCP&L maintains contains
privileged information”; (3) th&ubanksettlement agreement; (4) copies of the settlement
checks issued to the Eubaplkintiffs; and (5) “the structured settlement information which
evidenced KCP&L's full payment of the settlement amounts due to plaintitisat 4-5.




2. Analysis

First, irrespective oplaintiff's belief regarding thenerits of its motion to strike
defendant’s offsedefensewhich the court denied on March 27, 208&eKan. City Power &
Light Co., 2017 WL 1149587, at *glaintiff has—at all times—anobligation to respond to
valid discovery requestsSeeRCFC 2¢b). At the time defendant propounded its discovery
requests, the court had not yet ruled on plaintiff's motion to strike. Thus, plaiagfolligated
to provide defendant with complete responses to its discovery requesek a protective order
SeeChubb Integrated Sys., Ltd. v. NaBank, 103 F.R.D. 52, 5¢D.D.C. 1984)(“In ruling on
guestions of discovery, typically, courts do determine the legal sufficiency of claims and
defenses.’)accordHumphreys Exterminating Co., v. Poulter, 62 F.R.D. 392, 394-95 (D. Md.
1974) goting that itis not ordinarily the function of the court in passing upon objections to
interrogatories to decide ultimate questjpigordan v. Ferguson, 2 F.R.D. 349, 350 (S.D.N.Y.
1942)(noting that until a defense is stricken, it remains valRinintiff may not, as itlid in this
casesimplyrefuse to respond to defendant’s requests for production ofrdotts and requests
for admission on the groundater alig thatdefendant’s offset defenseirrelevant as a matter
of law. In other words, although plaintiff appropriately moved to strike a defebshketed to
be invalid, itneverthelesfailed tosimultaneouslgomply with its mandatory discovery
obligations. Alternatively, plaintiff could have moved for a protective or@dsirgy its
obligation to respond to discovery pending this court’s ruling on its motion to s8é&RCFC
26(c)(1) ("The murt may, for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or experise, . . .

Second, with respect to plaintiff’'s general objections, the court finds as follaws.
Objection A, vhich plaintiff asser$ as to both defendant’s requests for documents and requests
for admissionplaintiff objecs to thethirty-day time frame given faanswers Def.’s Mot.
Compel, App. 1, 7-8. This objection is wholly without merit, since thirty dafge time
allotted bythe court’s rules for responding to discovery requeSeeRCFC 34(b)(2)(A) (The
party to whom the request is directed must respond in writing within 30 days afigisbeved
or—if the request was delivered under RCFC 26(d){&jin 30 days after the Early Meeting
of Counsel ¢eeAppendix A T 3)); RCFC 36(a)(3) (A matter is admitted unless, within 30
days after being served, the party to whom the request is directed servesemudsting party a
written answer or objection addressed to the matter and signed by the parattorntsy.”).
Thus, plaintiff’'s Objection Aacks merit ands overruled.

In Objection B plaintiff objecsto each request “to the extent it seeks any information or
documents thdtare] protectedrom discovery or disclosure by the attorradient privilege, the
attorney work product doctrine, consulting expert privilege, or any other agpligavilege.”

Def.’s Mot. Compel, App. 2, 8 Defendant argusthat the attorneglient privilege does not

apply because its requesaése wholly unrelated to any communication between KCP&L and its
counsel and merely seek factual answers related to transactions involvi&g. le@e third
parties—the Eubanks and KCP&L'’s insurerDef.’s Mot. Compel 18. Defaant also claims

that the work product doctrine does not apply “because RCFC 26(b)(3)(A) protects only
‘documents and tangible things,” and does not bar the discovery of the facts tliettse a

party has learned, or the existence or nonexistence of documghtlternatively, defendant



contends that where such an objection has been upheld as to a request for admissioonly was *“
in limited situations, not presented heréd.

At this stage, the court will not preclude plaintiff from asserding privileges in
response to defendant’s discovery requests. That is ttheagourt cannot andill not rule in
the abstract. Rathdn the extent thadefendant’s requests seek privileged documents or other
information, plaintiff mustas requiredby the rules of the coumpyepare a detailed privilege log
that meets the requirements of RCR&2(5)(A)(i)-(ii). Thus, plaintiff must make an express
claim of privilege and provide defendant with a description of the document, commumjcati
item such that defendant can meaningfully assess the propriety of the claimkyerivi
Similarly, if plaintiff objects to defendant’s requests for admission, plamitif§t provide
responsethat explain its objectionsursuant to RCFC 36(a)(43). The court can only rule on
plaintiff's objectiors—if defendant renews its motion to compel—if those objestagtied to
specific request

The same is true with respect to Objections C through G, which plaintiff ass&sts a
both defendant’'sequests for duction and requests for admission. In Objection C, plaintiff
objects to each request to the extent that it seeks information subject to “arsfipulation
order, protective order or other order applicable to this discov@®wgf’s Mot. Compe] App. 2,

8. In Objectiors D and F, plaintiff objects to each request as “overbroad and unduly
burdensome” to the extent that it seeks irrelevant information and to thetestéinseeks the
identification or production of all documentkl. In ObjectionE, plaintiff objects to each

request to the extetttatit seeks information not in plaintiff's “possession, custody, or control.”
Id. In Objection G, plaintiff objects to each request to the extenit thetks irrelevant evidence.
Id. As with Objetion B, the court cannot rule on Objections C through G because they are not
tied to specific discovery requests. Thus, plaintiff's Objections C through G kxtkand are
overruled.

In plaintiff's last general objectio®bjection H, which plaintiff only asserts in response
to defendant’s request for production, plaintiff objects to defendant’s definition terthe
“insurer” and “policy,” claiming that each “includes subject matters that anelesant to the
present case and are thus overbroad and not likely to lead to the discovery obéglmissi
evidence.”ld. at App. 9. As with Objection A, this objection is wholly without merit because
the court has ruled that plaintiff's AEGIS insurance policy is relevant taxdefe’'s offset
defense.SeeKan. City Power & Light Co., 2017 WL 1149587, at *6-7. Thus, plaintiff's
Objection Hlacks merit ands overruled.

Third, with respect to plaintiff specific objections to defendant’s requests for production
of documents, the court finds as follows. In Interrogatory Nwhich precedes Requdst
Production Nos. 1 through 7, defendasks “If you have or had any policy or policies of
insurance against which you have madeay make a claim for a defense or coverage as a
result of the Eubanktigation, please specify the document of insurance; include the name and
address of the insurance company which issued the policy to you, the date of thehmlicy
limits of the policy, and its effective datesaufverag€. Def.’s Mot. Compel, App. 9. nits
response, althougtiaintiff notes its objection to the interrogatory on the grounds that it is
“overly broad and unduly burdensome and seeks information that is neither relevakelgao li
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lead to the discovery of admissible evidendesimultaneously provides details about its AEGIS
excess liability insurance policyd. Then, in its subsequent responseRequestor

Production Nos. 1 through 7, plaintiff reasserts its general objections and inditdatethat
responsive documents have been produced or that it dopessetsainy responsive documents.
For example, imesponse to Request for Production No. 1, whegks[a]ll documents relied
upon to answer Interrogatory No. 1,” plaintiff produces document nos. KCPLId5Blext, in
response t®Requesfor Production No. 2, whichegks‘[a] Il documents related to
indemnification KCP&L received from an insurer for payme@P&L made to théeubank
plaintiffs after KCP&L entered into a settlement agreement retatdte Eubanktigation,”
plaintiff indicates that it doesnot possess any responsive documents:

See Response to Request for Production No. 1, which is
incorporated herein biyeference.KCP&L also objects to this
Request for Documents on the grounds that it is owedgdand
unduly burdensome, and vague and ambiguous as to the term
“related to”. Without waiving the foregoing objections, KCP&L
states that it possesses no documents responsive to this Request.

Id. In other words, although plaintiff admits to having amrasce policy against which a claim
was made as a result of tBabank litigation and provides defendant with supporting
documentation, plaintiff simultaneously sttleat it dbesnot possess documents relatedny
indemnification it received from thatsurer following the Eubanliigation. If, in providing the
answer it did, plaintiff is attempting to draw a distinction betweeredsipt of monies from
AEGIS pursuant to an excess liability insurance policy vatsueceipt of monies from AEGIS
pursuant to an indemnification agreemerdjriff must provide a clear, succinct responSee
Pl.’s Resp. Mot. Compd (“As KCP&L communicated to the Government, KCP&L was not
indemnified by an insurer with regard to the Eubank litigation, and no insurer paid atwounts
theEubank plaintiffs or KCP&L'’s counsel on KCP&L'’s behalf. All other document request
from the Government seek information related to the reimbursement of KCP&Libgwaer for
postsettlement payments to tEeibankplaintiffs aftersettlement. ... Even though KCP&L
continues to object to production of information related to an affirmative defensg that i
insufficient as a matter of law, KCP&L has produced information in its possestabed to the
reimbursement.”). In light of this court’s determination that defendant’s offtstskeis
relevant, plaintiff's objectioto Interrogatory No. is thereforeoverruled. In addition,

plaintiff's objections tadefendant’s requests for production of documentsigmoverruled.
Plaintiff will provide defendant withmendedesponses to Request for Production Nos. 1
through 7.1f, in so doingplaintiff identifiesresponsive documentisat are privileged, it will
prepare a detailed privilege log for defendant’s consideration. Onlyehdaht subsequently
moves to compel production of gedocuments will the court rule on the adequacy of plaintiff's
privilege claims.

Fourth, with respect to plaintiff's responses to defendant’s requests fasshoimithe
courtagainnotes genally that to the extent that plaintiff objects on the ground that the
information B irrelevant because defendant’s offset defense is not legally viable, theoobigcti
overruled and plaintiff will amend its responses. To the extent, however, thaffakin
attempting to drava distinction between the types of paymengie—indemnification versus

11-



reimbursementplaintiff must do so clearly. For example, in Request for Admission No. 1,
defendant states: “KCP&L received indemnification from an indorggayments KCP&L

made to thé&ubankplaintiffs after KCP&L entered into a settlement agreement related to the
Eubanklitigation.” Def.’s Mot. Compel, App. 2In its response, plaintiff states:

KCP&L objects to this Request for Admission seeking an
insurancerelated admission, dseyond the scope of permissible
discovery under RCFC 26(b)(1).

RCFC 26(b)(1) establishes the scope of permissible
discovery and specifically providésat “[p]arties may obtain
discovery regarding any nonprivilegethtter that is relevant to
anyparty’s claim or defense.Here, the government requests
insurance-related information from the Eubam&iter, Case No.
0716-CV07429 filed in the Circuit Court of Jackson County,
Missouri,which is not relevant to any claims @efenses in this
matter. Any insuranceelated requests anmgelevant as a result of
the collateral source rule, which states, in relevant part, that a
plaintiffs damages cannot be reduced by the amount of any
recoveries from a third party, such asiasurer. In addition, any
recoveries KCP&L received from a pegistinginsurance
transactionhave no bearing dthe] Government’s breach of the
indemnity provision at issue in this case.

Subject to and not waiving any of the foregoing objections,
KCP&L denies Request fohdmission No. 1See Response to
Request for Admission No. 3.

Id. at App. 3. In this request for admission, defendant seeks confirmation thatfplecsived
indemnification payments frofts insurer AEGIS, following plaintiff's settlement of the
Eubankcase. Since this requestrelevant to defendant’s offset defense, plaintiff's objection to
Request for Admission No. 1 is overruleBlaintiff will amend its response

In Request for Admission No, @efendant states: KCP&L received indemnification
from an insurer for payments KCP&L madekiGP&L’s counsel related to tHeubank
litigation, settlement activities, and/or the settlensggreement.”ld. at App. 4. In its response,
plaintiff states: SeeResponse to Request for Admission No. 1, which is incorporated by
reference intdhis response. Subject to and not waiving any of the foregoing objections,
KCP&L deniesRequest for Admission No. See Response to Request for Admission Nb. 4.
Id. In this request for admission, defendant seeks confirmation that plaingiffedc
indemnification payments from its insurer, AEGIS, for payments plaintiff nade counsel
related to plaintiff's settlement of tigubankcase. Since thisequesis relevant to defendant’s
offset defense, plaintiff's objection to Request for Admission Ne.d¥erruled. Plaintiff will
amend its response.
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In Request for Admission No. 3, defendant staté@CP&L was reimbursed by an
insurer for payments KCP&L made to the Eubatdintiffs after KCP&L entered into a
settlement agreement related to Eudbanklitigation.” Id. In its response, plaintiff statesSée
Response to Request for Admission No. 1, which is incorporated by reference intqihisees
Subject to and not waiving amy the foregoing objections, KCP&L admits thaivias
reimbursed, in part, for costs incurred in defending and settling the Eotzitde, Casélo.
0716-CV07429 filed in the Circuit Court of Jackson County, Missoud. In this request for
admission, defendant seeks confirmation that plaintiff received indemnificatiomepés/from
its insurer, AEGIS, for payments plaintiff made to the Eulj@alntiffs related to its settlement
of the Eubankcase. Since this request is relevant to defendant’s o&fstsk, plaintiff's
objection to Request for Admission No. 3 is overrulBtaintiff will amend its response.

In Request for Admission No. 4, defendant statésCP&L was reimbursed by an
insurer for payments KCP&L made to KCP&L'’s counssated to thé&cubankiitigation,
settlement activities, and/or the settlement agreeindaht. In its response, plaintiff statesSée
Response to Request for Admission No. 1, which is incorporated by reference intqihnisees
Subject to and not waiving any thfe foregoing objections, KCP&L admits thaiviis
reimbursed, in part, for costs incurred in defending and settling the Eotzitde, Casélo.
0716-CV07429 filed in the Circuit Court of Jackson County, Missodd. at App. 4-5. In this
request for ahission, as it did in Request for Admission No. 2, defendant seeks confirmation
that plaintiff receivednoney from its insurer, AEGIS, for payments plaintiff made to its counsel
related tats settlement of th&ubankcase. Since this request is relevantdefendant’s offset
defense, plaintiff’'s objection to Request for Admission Nis. dverruled. Plaintiff willlmend
its response.

In Request for Admission No. 5, defendant states: “An insurer paid the Epibartkfs
amounts due the Eubaplaintiffs under thesettlement agreementld. at App. 5.1n its
response, plaintiff states:SeeResponse to Request for Admission No. 1, which is incorporated
by reference intohis response. KCP&L denies that an insurer paid the Eyslainkiffs any
amounts due undéhe settlement agreemergee Response to Request for Admission Nb. 3.
Id. In this request for admission, defendagainseeks confirmation that the Eubguikintiffs
received payments from plaintiff's insurer, AEGIS, in settlement of its claimessigdaintiff.
Since thigequests relevant to defendant’s offset defense, plaintiff's objection to Request for
Admission No. 5 is overruledPlaintiff will amend its response.

Lastly, in Request for Admission No. 6, defendant states: “An insurer paid KGP&L’
counsel amounts due KCP&L'’s counsel related to the Eulitggdtion, settlement activities,
and/or the settlement agreeménid. In its response, plaintiff statesSéeResponse to Request
for Admission No. 1, which is incorpded by reference intthis responseKCP&L denies that
an insurer paid the KCP&L'’s counsel any amounts due refatdee Eubanktigation. See
Response to Request for Admission N6. Wl. In this request for admission, defendant seeks
confirmation that plaintiff’'s counsel received payments from plaintiff'siies AEGIS, for work
related to plaintiff's settlement of tigubankcase. Since this requestrelevant to defendant’s
offset defense, plaintiff’'s objection to Request for Admission Ne.d@erruled. Plaintiff will
amend its response.
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I[I. MOTION TO QUASH AND FOR A PROTECTIVE ORDER

The second motion before the court is plaintiff's motion to quash defendant’s subpoena
to AEGIS. In that subpoena, issued on November 22, 2016, defeseadnthe production of
certain documents by December 13, 2016. PIl.’s Mot. Quash 1. The subpoena contained four
document requests:

REQUEST NO. 1 All documents and/or communications related
to payments made by AEGISsurance Services, Inc. or
Associated Electric & Gas Insurance Services Limitgated to

the Eubankiitigation, including, but not limited to, payments to the
Eubank plaintiffs and payments to KCP&L, and/or its counsel,
consultants, orepresentatives.

REQUEST NO. 2 All documents andfocommunications related
to the settlement in tHeubankiitigation.

REQUEST NO. 3 All documents and/or communications related
to KCP&L'’s claims and/or right® proceeds from the claims
brought in KCP&L’s ‘Claim for Reimbursement @osts in

Defense 6Wrongful Death Action Contract No.
GS06P0O5TEC00404nd before the United States Court of Federal
Claims in Case No. 13-86C and/or Case No. 15-348C.

REQUEST NO. 4 All documents and/or communications related
to assignments of(1) KCP&L'’s claims and/orights to proceeds
from the claims brought in KCP&L'’s “Claim fdReimbursement

of Costs in Defense of Wrongful Death Action Contract No.
GS06PO5TEC0040” and before the United States Court of Federal
Claims in Casé&lo. 13-86C and/or Case No. 15-348C; (2)
KCP&L's right to proceeds from theforementioned claim or
claims; and/or (3) the obligation or obligationKg@P&L, AEGIS
Insurance Services, Inc., and/or Associated Electric & Gas
Insurance Services Limited to make payments to the Eubank
plaintiffs resultingfrom the settlement.

Id. at 2 On December 6, 2016, AEGIS responded to defendant by letter, claiming that the
subpoenaexksdocuments in possession of one of the parties to the litigation and that the
subpoenas unduly burdensome pursuant to RCFC 45(d){d) at 23. On December 8, 2016,
plaintiff and defendant participated in a conference call in an attempt to detesmich
documents were responsive to defendant’s subpddnat 3. Following theéelephone call,
plaintiff produced over 1,000 documents to defend&ht.Plaintiff thusclaims thatas a result
of this production, defendant has the documents it originally sought from AB&GI$ its
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motion,therefore plaintiff seekso quash defendant’s third-party subpoena to AEGIS pursuant
to RCFC 45(d)(3)(A)andthe entry of a protective order pursuant to RCFC 26(c).

A. Legal Standard
RCFCA45 provides:
On timely motion, the court must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;

(i) requires a person who is neither a party nor a padificer
to comply beyond the limitations specified in RCFC 45(c);

(i) requires disclosure of privileged or other protected matter, if
no exception of waiver applies; or

(iv) subjects a pson to undue burden.

RCFC 45(d)(3)(A). If a party seekspursuant to RCFC 45—to quash a subpoena issued to a
third party, it must first establish that it has standing to ddestate of Ungar v. Palestinian

Auth., 332 F. App’x 643, 645 (2d Cir. 2009,ardLangford v. Chrysler Motors Corp., 513

F.2d 1121, 1126 (2d Cir. 1975) (“In the absence of a claim of privilege a party usually does not
have standing to object to a subpoena directed to pary-witness.(citing 5A James Wm.
Moore, Feleral Practie { 45.05(2) (2d ed. 1974))). “Ordinarily a party has no standing to seek
to quash a subpoena issued to someone who is not a party to the action, unless the objecting
party claims some personal right or privilege with regard to the docusmught.” 9ACharles

Alan Wrightet al, Federal Practice and Proced@r2459 (3d ed. 2008accordBrown V.

Braddick 595 F.2d 961, 967 (5th Cir. 1979) (concluding that movantsfaileal toassetr a

valid privilege claim lacked standing maove to quash subpoenauces tecum directed to a

third party).

B. Discussion
1. The Parties’ RespectivdPositions

Plaintiff asserts three arguments in support of its motion to quash defendadtjsatiyr
subpoena. Pl.’s Mot. Quasho6-First, plaintiff claims that defielant’s subpoena is unduly
burdensome to nonparty AEGHecauselefendant already sought the same information directly
from plaintiff. Id. at 6. Second, plaintiff claims that the subpoena seeks information protected
from disclosure by the attorn&jient privilege, the work product doctrine, and the insurer-
insured privilege.ld. at 68. According to plaintiff, under the common-interest doctrine,
communications made by plaintiff or its attorneys to AEGIS related tBubanklitigation and

3 Plaintiff also refers t(RCFC 45(c)(3)(A)n support of its motion to quash and for a
protective orderbut there is no such ssdxtion within EFC45.
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the instanfaction are protected by the attorraient privilege or work product doctringd. at 7

8. Third, plaintiff contends that the discovery defendant sieeks AEGIS inthesubpoena is
irrelevant as a matter of law because defendant’s offset defensdagant. Id. at 89. Lastly,
although not raised as a substantive argumesupport of its motion, plaintiff claims that it has
standing to move to quash defendant’s subpoena to AEGIS because it has a legitireaterinte
guashing the subpoena—€lam of privilege as to the subpoenaed materidsat 56.

In its response to plaintiff’s motion to quash, defendant notes that in addition to issuing a
third-party subpoena to AEGIS, it also propounded numerous discovery requests directly on
plaintiff. Def.’s Resp. Mot. Quash 2-4. Next, defendahtanceswo substantive arguments in
opposition to plaintiff's motion. First, defendant attacks plaintiff's standimgdve to quash the
AEGIS subpoenald. at 511. Defendant argues that (1) plaintiff does not contend that it has
standing to raise undue burden or relevance in response to a third-party subpoena,iffy plaint
claim that it has a legitimate interest in quashing the subpoena does ndbraladee burden on
AEGIS or relevance, and (3) tdecisionglaintiff relies onin support of its contention that it
has standing to move to quash a third-party subpoena can be distinguished on various grounds—
most significantly that several of tkasesnvolve the interests at issue in criminal p@gens,
not civil matters 1d. at 6-9.

Alternatively, defendant argues that even if plaintiff does have standirglSAE not
unduly burdened by the subpoena and the material identified in the suliposlraant.|d. at
9-14. With respect to the issue of undue burden, defendant contends that but for plaintiff's
refusal to provide complete responses to defendant’s discovery requests, defenddhnbt
have needed to subpoena AEGI8. at 310. In the same vein, defendant further contends that
there is no support for plaintiff's suggestion that defendant was obliged to wait frnties
resolution of plaintiff's motion to strikdefendant’s seventh affirmative defense prior to seeking
the desiredliscoveryfrom an alternative sourced. at 10-11. Next, defendant challenges
plaintiff's assertion that theubpoenaethformation “is all equally recoverable from KCP&L,”
claiming instead that “it is likely that AEGIS Insurance Services, Irealdditional documents
related to these issues thiatiay not have shared with KCP&LJY. at 11. Finally, defendant
suggests that if the court concludes that the third-party subpoena is unduly burdeamwmne
than quashing it, the court should simply “modify it to ameliorate the purported burden.”

With respect to the issue of relevance, defendant contends that documentsaétaed t
off amounts paid by AEGIS to KCP&L” are clearly relevant to defendant’s afefehse and
damages generallyid. at 12-13. Defendant also notes that AEGIS nawueely objected to the
third-party subpoena on relevance grounds and therefore the relevance objection wasldaive
at 1314.

Defendant’s second substantive argument in opposition to plaintiff's motion toiguash
that plaintiff cannot demonstratieat it has an interestbased on the attornejient privilege,
work product protection, or insurer-insured privilege—in the documents at isbust.1428.
First, defendant addresses the insurer-insured privilege, arguing that no silebepis
recgnized under federal lawd. at 1415. Second, defendant addresses the attairent-
privilege and work product protectiotd. at 1528. According to defendant, plaintiff's
contention that by virtue of the commaonerest doctringthe documents sought are protected
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from disclosure lacks meritd. Specifically, defendant argues that plaintiff can only seek to
protect its own documents and that AEGIS never claimed that the material soaght wa
privileged. Id. at 15. In addition, defendant arguleat even if the commeimterest doctrine did
apply, the court would have no way of assessing audhimbecause neither AEGIS nor
plaintiff identified which documents were withheld as either privileged oepted. Id.
Alternatively, defendant avetkat even if the court were to consider whether the cormmon
interest doctrine applies, plaintiff has not shown that it désksat 16. According to defendant,
plaintiff fails to demonstrat¢hat(1) all of the disclosures it made to AEGIS were “duectoa
or anticipated litigation,” (2) the communications between AEGIS and KCP&lcdizgpthe
“payment of settlement and litigation costs were anything other than busatestssl,” and (3)
AEGIS and KCP&L share an identical legal interest such that concations protected by the
attorney-client privilege may be shared between them without waiving thiegeivid. at 1618
(internalquotation marks omitted).

To the extent that the commamterest doctrine does apply, defendant arguedhbat
documents sought are not covered by either the attorney-client privilege or wouctpr
doctrine. Id. at 2:28. Regarding the attorney-client privilege, defendant notes that although the
documents sought in Request for Production No. 1 of the third-partyesudopoe similar to
those sought in defendant’s first set of requests for production from plaintif—Ileith se
information about payments made by AEGIS related to the Eub@akion—plaintiff only
asserted a relevancy objection in response to defendant’s first set of réguesiduction.Id.
at 2223. In other words, defendant notes that plaintiff did not object to the first set estequ
for production on either attorney-client privilege or work product doctrine grounds, as it now
claims with respct to defendant’s third-party subpoend. Thus, defendant argues that
plaintiff has waived the right toow assert that these materials are privilegegrotected.ld. at
23.

Defendant also notes a similar discrepancy between plaintiff's objed¢tatefendant’s
second set of interrogatories and requests for production and plaintiff's objectienthird-
party subpoenald. Thus, defendant contends that plaintiff cannot assert the attciiesty-
privilege and work product doctrine in response to defendant’s similar Requesidacton
Nos. 3 and 4 in the AEGIS subpoend. Furthermore, defendant notes that although plaintiff
claims that the documents defendant seeks in Request for Production iNatsk&cond set of
requests for pragttion from plaintiffareprotected by both the attorney-client and work product
doctrine, plaintiff neglected to produce a log of such documents, as required by ROKE)26(
Id. at 24. Lastly, defendant complains that plaintiff erroneously assuntes/érg document
sought by the thirgbarty subpoené&will be a communication between KCP&L and an attorney
to which the attornegtient privilege applies.”ld.

Regarding the work product doctrine, defendant contends that plaintiff failstdyde
through a log, those documents it claims are protedtedat 2425. Defendant also notes:

[T]he fact specific determination as to whether materials were
created to assist in pending or impending litigation is less likely to
result in a finding of work product protection when the documents
sought were created by or for an insurance company in the course
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of its investigation and consideration of the claims brought against
the insured.

Id. at 26. In addition, although defendant argues that plaintiff sléat a great deal of the
information sought in the third-party subpoena “relates to KCP&L'’s counsel'sdegdgy and
evaluation of the underlying Eubaliigation and/or evaluation of the current case,” plaintiff
waived the work product protectioby bringing this indemnification lawsuit seeking
reimbursement of attorney’s feedd. at 27 (nternalquotation marks omitted)Defendant also
claimsthat plaintiff waived its right to assert the work product doctrine with respect
information soughby the thirdparty subpoena since it failed to do so in response to defendant’s
Interrogatory No. 7, which seeks information about “the circumstances surrounding the
preparation of plaintiff's ‘claim for Reimbursement of Costs in Defense roingful Death

Action . ...” Id. Finally, defendant urges the court to find—even if it does not find that
plaintiff waived the work product protectiortrat plaintiff’'s counsel’s legal strategy and
evaluation of the Eubantase is key to evaluating plaintiff's reasdleness in settling the
underlying matter.ld. at 28. According to defendant, the court should, therefore—pursuant to
RCFC 26(b)(3)(A)(ii), which permits a party to obtain work product in discovery when it
crucial to its case-deny plaintiff's motionto quash and allow defendant access to the
information it seeksld.

In its reply, plaintiffclaims that its motion to quash mwmoot because AEGIS objected
to and did not comply with the subpoena. Pl.’s Reply Mot. Quash 1. Hovpéaietiff
simutaneously contends that the issues raised in its motion remain unresolvé&daintiff
argues that although its motion was untimely, the court may still considenexlie¢ subpoena
is overbroad and whether the materials sought are privildded 2. Plaintiff also argues that
it has standing to challenge a thpdrty subpoena because plaintiff and AEGIS shared a
common interest at the time the privileged communications occuldedt 34. According to
plaintiff, “[t]he fact that AEGIS waive subrogation or reimbursement from the proceeds of this
subsequent action does not mean that it did not have a common interest in the underlying Eubank
litigation, such as would protect communications between KCP&L and AEGI8detathe
resolution of he case.”ld. at 4. Lastly, plaintiff contends that its communications with AEGIS
are protected by an insurgtsurer privilege where those communications were made with the
purpose of assisting the insurer’s attorney in the defense of a claim or @atail against the
insured. Id. at 5.

2. Analysis

a. Insofar as Plaintiff Claims That Information Responsive to the AEGIS Subpoenés
Privileged, Plaintiff’'s Motion to Q uash Is Premature

Plaintiff claims that it has standing to move to quash th&ISEsubpoena because the
information plaintiff seeks, “communications and documents related to thersattlef the
underlying_Eubaniknatter| is] . . . protected from disclosure by the attornkgnt privilege, the
work-product doctrine, and/or the imewrinsured privilege.” Pl.’s Mot. Quash 6-7. Howe\as,
with plaintiff's response to defendant’s motion to compel discovery, plaintiff’s motion to quash
simplydoes not provide the court with a sufficiently fleshed-out dispute for resolution. Thus,
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plaintiff will obtain from AEGIS copie of the documents and communications that are
responsive to defendant’s subpoeifabased on its review of the information, plaintiff
concludes that some or all of it is privileged, it waitepare a detailed privie log for
defendant’s consideration. Of course, this approach presumes that AEGIS has rotiged p
defendant with responsive information. If AEGIS has already complied with defendant
subpoena, and defendants already in receipt of informatidhe court later deems privileged,
an appropriate protective order, with retroactive effect, wilbbely crafted by the parties
pursuant to RCFC 26(c), and then amderedby the court.

b. Insofar as Plaintiff Claims That Information Responsive to he AEGIS Subpoends
Irrelevant, Plaintiff's Motion to Quash Lacks Merit

In addition to claiming that the information defendant seeks in the AEGIS subpoena is
protected by various privileges, plaintiff also claims thatsubpoena seeks irrelevant
information to the extent that it seeks documents and communications related tauwkestend
offset defense. However, in denying plaintiff’s motion to strike that defensegtineconcluded
that—at this point in the proceedingdhe defense was an appropriatea for discoverySee
Kan. City Power & Light Co., 2017 WL 1149587, at *6-8.

c. Plaintiff Lacks Standing to Claim That the AEGIS Subpoenas Overly Burdensome

Lastly, insofar as plaintiff objects to the AEGIS subpoena on the grounds that itlis ove
burdensome, plaintiff lacks standing to assert such a clageWster v. Bisso Marine Co.,
Civil Action No. 13-5191, 2014 WL 3778833, at *1 (E.D. La. July 29, 2014) (“Plaintiff has no
standing to object to the subpoena on the basis that it is unduly burdensome to the third party, . . .
."); Malibu Media, LLC v. John Does No. 1-30, Civil Action No. 12-3898S, 2012 WL
6203697, at *3 (D.N.J. Dec. 12, 2012) (“[p&rty generally does not have standing to challenge
a third-]party subpoena based on a theory of undue buixlétub.Serv Co. of Okla. v. A Plus,
Inc., No. CIV-10-651-D, 2011 WL 691204t *5 (W.D. Okla. Feb. 16, 2011) (“Even if a party
has standing to challenge a subpoena directed to a third party on privacy ogegvdands, he
may not challenge that subpoena on the grounds that the information imposes an undue burden
on the subpoenaed paf)y.Robertson v. Cartinhour, Civil Action No. AW-09-3436, 2010 WL
716221, at *1 (D. Md. Feb. 23, 2010) (“Generally, to have standing to challenge a subpoena, a
person must assert his own legal interests. A party does not have standing tgelaallen
subpoena issued to a nparty‘unless the party claims some personal right or privilege in the
information sought by the subpoerigguotingUnited Stées v. Idemall8 F.App’x 740, 744
(4th Cir.2005)). But seéWahoo Intl, Inc. v. Phix Doctor, Ing.No.13cv13956GPC (BLM),
2014 WL 3573400, at *6 (S.D. Cal. July 18, 2014) (denying motion to quasptrirgl-
subpoena on the grounds of burdensomeness because movant failed to provide any evidence
regarding the burden that would be imposed on the third party and because the third party did not
move to quash on those grounds).
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[11. MOTION FOR LEAVE TO USE DEPOSITIONS
A. Legal Standard

The final notion before the court is plaintiff's motion, pursuant to RCFC 32, for leave to
use depositions taken in the underlying wrongful death RUEC 32generallygoverns the use
of depositions[ ajt a hearing or trial,and states thadall or part of a depsition may be used
against goarty’ if

(A) the party was present or represented at the taking of the
deposition or hadeasonable notice of it;

(B) itis used to the extent it would be admissible under the
Federal Rules of Evidence [(“FRE’f]the deponat were present
andtestifying; and

(C) the use is allowed by RCFC 32(a)(2) through (8).

RCFC32(3(1)(A)-(C). With respect to depositions takenaimearlier action, the rule
specificallyprovides:

A deposition lawfully taken and, if required, filedany federal
or statecourtaction may be used in a later actiomolving the
same subject mattbetween the same parties, or their
representatives or successors in inteteghe same extent as if
taken in the lateaction. A deposition previoystakenmay also
be used as allowed by tfeRE].

RCFC32(a)8). In other words, “admission of deposition testimony as evidence under [RCFC
32(a)] is dependent upon meeting the requirements of the rules of evidence.”slaokgSav.
Bank, FSB v. Urted States63 Fed. Cl. 157, 163 (20Q4ccordAnchor Sav. Bank, FSB v.
United StatesNo. 95-39C, 2005 WL 6112617, at *3 (Fed. Cl. May 17, 2005). Thus, although
“[d]eposition testimony is generally inadmissible at trial because, in nifamgt (nost)
circumstances it is hearsay, under FRE 801(d)” certain statements “made bgrardexitside

of trial testimony, ar@ot hearsay,” and therefore are admissitA@chorSav Bank, FSB 2005
WL 6112617, at *1. Such nbearsay statements include (1) “a declavaitriess’s prior
statement,” and (2) “an opposing party’s statement,” as definEREB01(d). Alternatively,

the FRE provide that even if the statements are hearsay, they may nevelibeldmissible
under FRE 804. In order for deposition testimony to be admissible under FREh8Qzarty
seeking to admit the prior statement must first demonstrate that the declarantadabieias a
witness.” Id.; accordFRE 804(a) (describing the criteria for demonstrating unavailability).
Next, the prior statement mugualify as one of theule’senumerated exceptiongor example,

if the prior statement is offered under the “former testimony” exception, it reu'gtjé&stimony
that (A) was given as a witness at a trial, hearing, or lawful deposition, whgteegr during the
current proceeding or a different one; and (B) is now offered against a partyad—or, in a

civil case, whose predecessor in interest-had opportunity and similar motive to develop it by
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direct, cross or redirect examination.” FRE 8@j(1). Finally, pursuant to Appendix to the
RCFC, if a party seeks to introduce hearsay statements at trial, it must file a:motion

Any party intending to present substantive evidence by way of
deposition testimony, other than as providedRE] 801(d),

shall serve and file a separatetion for leave to file the transcript
of suchtestimony. The motion shall show cause why

the deposition testimony should be admitted and identify
specifically the portions of the transcript(s) the party intendso
at trial. SeeRCFC 32(a).If the motion is granted, only those
identified portions of the transcriptay be filed.

RCFC App. A, 1 15.
B. Discussion
1. The Parties’RespectivePositions

In its motion, plaintiff seeks, pursuant to RCFC 32, ateofrom the court allowing it to
usefifteen factwitness @positionghat weretaken in_ Eubank v. Kansas City Power & Light,
No. 4:07¢v-00861-GAF (W.D. Mo.)as substantive evidence in the case currently before the
court. Pl’'s MotDeps. 1-2. According to plaintiff, such use should be permitted because both
cases involve the same subject matter and the same pédtias3-7. With respect to theule’s
same party requirement, plaintiff argues that it is@moment thathe plaintiff inEubank is not
a partyto the instant actionld. at 45. Rather, plaintiff contends, the key is that defendant had
the same motivation to examine the deponents in the underlying action as it does now:

In the federaEubankcase the Government had the motive, the
opportunity, and the inclination—as shown by the questions and
testimony below-to depose witnesses on the same subject matter
at issue in this case. Although the Eubank case involved issues of
liability as well as the Gvernment’s duty to indemnify KCP&L, . .

. the case involved the same accident or chavents.

Id. at 6

In its response, defendant claims that plaintiff has failed to meet its burderREEEr
32 to demonstrate that the introduction of the dejpositanscripts at trial is permissible. Def.’s
Resp.Deps. 2-11. Arguing that plaintiff “vastly oversimplifies the applicability” of RCFC 32,
id. at 1, defendant contends first that the rule only permits the introduction of deposition
testimony if ued against a party at a hearing or tiidlat 2-3. Therefore, defendant asserts,
plaintiff cannot “attempt to use deposition testimony for any possiblenreasbin any posture.”
Id. at 3.

Second, defendant contends that the rule only permits the introduction of such testimony
to the extent that it would otherwise be admisstgbeirsuant to thERE—if offered live. Id. at
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4-11. According to defendant, plaintiff has failed to make such a showing and should not be
allowed to do so retroactivelyd. at 5. In addition, defendant argues that plaintiff has failed to
demonstrate that its proposed use of the deposition testimony is both permRE&#FGV32(as
allowances and not prohibited RCFC 32(a limitations. Id. at 511. Specifically, deferaht
challengegplaintiff’s reliance on RCFC 32(a)(8) ftineadmission of the deposition testimony.
Id. at 7-8. According to defendant, ssdction (a)(8) of the rule merely states that a lawfully
taken deposition may be used in a later proceeding involvingathe subject matter between
the same parties to the same extent as if taken in the later ddtiab.7. The section does not,
defendant adds, “create an independent avenue for KCP&L to introduce” the deposition
testimony at issueld. at 8. In the Bernative, defendant claims that even if plaintiff satisfied the
rule’s thresholdequirementsplaintiff failed to demonstrate that tBE@ibanklitigation involved

the same subject matter and partilgs.at 811. According to defendant, the Eubardsedealt
with “a wrongful death action alleging negligence and a loss of consortigaist KCP&L,
whereas the instant action deals with “KCP&L'’s claims that the governmenhbceds

contract for electrical service with KCP&L by failing to defend it dgrtheEubankiitigation

and indemnify it for costs of the litigation, and that such costs and defense gueredeinder

the contracts’ [sic] indemnification clauseld. at 9. Defendant further maintains that, even
underwhat it describes asless exacting “substantiaentity of the issues” standard, plaintiff
cannot meet its burdend. at 9-11.

Third, defendant avers that the case law relied upon by plaintiff in support aftitsns
dated, vague, and nonbindingl. at 1+12.

Fourth, defendant contends that even if RCFC 32(a)(8) were found to support plaintiff's
use of Eubankieposition testimony at trial, amidependent of the rule’s other requirements and
theFRE, live testimony is always preferredd. at 1415. Defendant further notes that “RCFC
32(a)(4)(E) requires that a party demonstrate ‘that exceptional circumstaage it desirable-
in the interest of justice and with due regard to the importance of live testimonynicayre—
to permit the deposition to be used,” and that plaintiff hagnelaimed that any of the
witnesses were unavailable to testify in persishat 15 (quoting RCFC 32(a)(4)(E)).

Fifth, defendant argues that if the court does grant plaintiff's motion, the towttdq1)
require plaintiff to designate discrete ponts of the deposition testimony it wishes to have
admitted; (2) permit defendant to submit counter designations; and (3) permit detendant
include, on its witness list for trial, “any witnesses whose testimony KCP&L attemye to
through designations in lieu of live testimony and subpoena those withesseytmtpstson
at trial.” 1d.

In addition to claiming that plaintiff has, for the reasons enumerated abded ttameet
its burden under RCFC 82 to demonstrate that the introduction of the deposition transcripts at
trial is permissible, defendant claims that plaintiff has not demonstrated that it mag use th
deposition testimony to support a future motion for summary judgnieérdt 1618. According
to defendant, if plaintiff seeks to use portions of the deposition transcripts in supporotd@m m
for summary judgment, plaintiff mustunder RCFC 56-—support the admissibility of the
deposition testimony . . . [and] demonstrate that such testimony was provided undetcbath.”
17.
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In its reply, plaintiffadvances three arguments. First, plaintiff contends that defendant
confuses plaintiff's desire to use the Eubdekosition transcripts at trial in the instant case with
their admissibility generally. Pl.’s RepBeps. 1-4. Pdintiff claims:

KCP&L solely requests that the deposition testimony taken in the
underlying_Eubanktigation be permitted to be used in the same
manner as any other depositions taken in this case before trial.
Those include impeachment at trial, unaaaility of a witness at

trial, summary judgment, or any other purpose within the court’s
discretion. KCP&L’s motion seeks to use the deposition
transcriptions taken in the underlying Eubaalke, to which the
Government and KCP&L were both parties, initant case.
KCP&L'’s motion does not petition the Court, any more than
KCP&L petitioned the Court in the underlying proceeding, to
admit any specific portion of those depositions at trial. The
specific depositions have not been assessed as to tegamnet.

The issue was not adequately developed in the pajties[’
memoranda. Some of the deposition testimony may be admissible,
and some portions of the depositions properly objected to may be
excludable.

Id. at 4.

Second, plaintiff argues that theuss in the instant case are substantially similar to those
in the_Eubank case such that “[t]he opportunity to cross examine the witnesses vt rel
issues was present, and the witnesses were fairly examined on the subgrdiomattich their
testimony may be relevant in this casdd. at 5.

Third, plaintiff avers that its motion was “only meant to serve the goalsroéfs and
efficiency.” Id. (alterations omitted)In other words, plaintiff suggests that it only made the
motion “so that the withesses’ depositions taken in the underlying case do not have to be
duplicated.” Id. at 6.

2. Analysis

The court will deny plaintiffs motion without prejudice sinci is not sufficiently
detailed. In its motion, plaintiff seeks permission to usesiiftdepositions taken in the Eubank
litigation as evidence in the instant case. In support of its motion, plaintiésitgat (1) both
cases involve the same subject matter, (2) both cases involve the same insireiese and (3)
defendant’s motivation when it crosgamined the witnesses in thabanklitigation was the
samethen as it would be today if it were to crassamine the witnesseslowever, &no point
in its motion does plaintiff specify which portions of the depositions it wishestmubke
current action, nor does it indicate the purpose for which it seeks to use the depositions.
Curiously, in its reply, althougplaintiff appears to acknowledge the flaws in its motion, it
nevertheless maintains its positidBpecifically, while plaintiff chastises defendant for
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conflating plaintiff's desire to use the Eubank depositioms the underlying action with their
admissibility generally, plaintiff concedes the vagessof its motion by acknowledging that no
specific portions of the depositions have been (1) identified for admissi{®), assessed for
relevanceor (3) assessed for admissibility. Thus, while it may be truetiestiwo cases involve
the same subject matter and the same pattigsjefendant’s approach to the witnesses would
be the same today as it was when defendant developed their testimal@fEnse of th&ubank
case, andhat plaintiffs stated reason fdiling the instant motior-to more efficiently prosecute
its case—is laudable, the court cannot, as it stressed above with respect to defendantigonoti
compe)] rule in the abstract. Rather, the court must have before it those specific portlums of
fifteen deposition transcripts plaintiff seeksusein this case and the reasons vhgintiff
believes suchise is permitted by the FRE, as “incorporated by reference into Rule 32 of the
Rules of the Court of Federal Claims&hchor SavBank, FSB 2005 WL 6112617, at *1.

V. CONCLUSION
In sum, the court;

1. GRANTS in part andDENIES in part, without prejudice, defendant’s

motion to compel the production of documents and answers to requests for

admission With respect to defendant’s requests for production of
documents, plaintiff will provide defendant with amended respgomser
by Monday, May 22, 2017If plaintiff withholds documents on the basis
of privilege, it will provide defendant with a detailed privilege log on or
by Monday, May 22, 2017. With respect to defendant’s request for
admission Nos. 1 through 6, plaintiff will provide defendant with amended
responses on or by Monday, May 22, 2017.

2. GRANTS in part andDENIES in part, without prejudiceglaintiff's
motion to quash the AEGIS subpoenaaiitiff will obtain from AEGIS
copies of the documents and communications that are responsive to
defendant’s subpoena on or by Monday, May 22, 2017. If, based on its
review of the information, plaintiff concludes that some or all of it is
privileged, it will prepare a detailed privilege log for defendant’s
considerabn on or by Monday, June 5, 2017.

3. DENIES, without prejudice, plaintiff's motion for leave to ube fifteen
factwitnessdepositions taken in the underlying wrongful death ddit.
plaintiff desires to renew its motion for leave to tise depositionst will
file its motion on or byMonday, May 22, 2017.

IT 1S SO ORDERED.

s/ Margaret M. Sweeney
MARGARET M. SWEENEY
Judge
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