SCARSELLI v. USA Doc. 51

In the Anited Stateg Court of Federal Claims

No. 17-507C
(Filed: April 3, 2020)

PIETRO SCARSELLI,

Plaintiff,
V.
UNITED STATES,

Defendant.

Charles W. GittinsLaw Offices ofCharles W. Gittins, P.C., MiddletowWN A, for Plaintiff.

Douglas Glenn EdelschicKrial Attorney,Steven J. GillinghamAssistant DirectorRRobert E.
Kirshman, Jr, Director, andloseph H. HuntAssistant Attorney General, Commercial Litigation
Branch, Civil Division, United States Department of Justice, with whom Wwetgenantevin

R. Griffin, of Counsel, Judge Advocate General Corps, United States Navy, for Defendant.

MEMORANDUM OPINION AND ORDER

TAPP, Judge.!

Plaintiff, Pietro Scarselli (“Scarselli”), a former United States Marine C@JgMC)
Major, brings this military pay action against the United States alleging he wagfulty
discharged from the USMC and seeking back pay and injunctive relief, putsdatMilitary
Pay Act, 37 U.S.C. § 204(ap¢e generallAm. Compl., ECF No. 22). Scarselli served on
active duty in the USMC for more than seventeen years, until April 22, 2012 théetsMC
involuntarily dischargetiim with a general (under honorable conditions) characterization of
service (SeeAm. Compl. at 1-2). Before the Court are Scarselli’'s Motion for Judgment on the
Administrative Record‘MJAR”) following remand to the Boatdr Correction ofNaval
Records (BCNR)(PI.’'s SecondMIJAR, ECF No. 40), and Defendant, the United States’, Cross-
Motion for Judgment on the Administrative Recdiidef.’s CrossMJAR, ECF No. 43).

In hisAmendedComplaint, filed on October 20, 201S¢arselliallegeshe was denied
the benefit of his bargain in a countartial pretrial agreement which was used by the USMC in
a Board of Inquiry (BOI) proceeding and ultimately led to his discharge. (Am. Compl. at 1).
Scarsellicontends that the decision of the BCNRich upheld the findings of the BOI and
recommended Scarselli be involuntarily discharged—was arbitrary, capriciougrgaatiaw,
and unsupported by substantial eviderte specifically allegegl) the Secretary of the Navy,

! The case was originally assigned to Judge Nancy B. Firestone and transfeudgbt®dvid A. Tapp on
December 17, 2019SEeECF No. 48).
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rather than the BCNR, was rgred to issue a final decision in Scarselli’s case; (2) the BCNR
panel that heard his case was comprised of retired military officers, tlaéinefcivilians”; (3) as
a result of the Commanding General failing to dismiss Scarselli’'s-omarntial chargesvith
prejudice, as required by the greal agreement, Scarselli's pleas of guilty at the-juahcial
punishment (NJP) proceeding were improvident and “material legal error”; (Bahwas
improperly constituted; (5) Scarselli was denied due procesgelfgilure to dismiss his cowurt
martial charges with prejudice; and (6) the BOI improperly relied on evidérg8macselli’s
courtmartial charges. (Am. Compl. at4D4). Accordingly, Scarselli seeks: (i) to have the
BCNR and BOI decisions set aside) (@moval ofthe NJP fromScarselli’'smilitary record and
reconsideration ahe merits of his case at NJP; (iii) reinstatement to active duty or credit for 20
years of active duty service; (iv) back pay; (v) removal of all documents relatiateoing to
the NJP or BOI from Scarselli’s Official Military Personnel File; and (vg ather relief the
Court deems just and proper. (Am. Comp. at 15).

On January 9, 201&carselli filed his firsMJAR, in which he arguediter alia, that the
initial BCNR parel was improperly constituted and the Secretary of the Navy was required to
issue the final decision on his petitidRl.’s First MJAR, ECF No. 24). On March 6, 2018, the
United States filed an unopposed motion to remand, (ECF No. 29), whialitinzstely granted
on March 7, 2018.8eeECF No. 30). In its motion, the United Stasegeedhat the BCNR did
not possess authority to decide Scarselli’s challengesxidined that remand was necessary to
allow the BCNR to rescind its earlier decision and forward its recommendatica Assistant
Secretary of the Navy (Manpower and Reserve Affairs) (“ASN (M&RA)”) fpr@perdecision.
(SeeECF No. 29)On remand, the Executive Director of the BCNR vacated the BCNR's earlier
opinion, reviewed the application again, and issued a decision recommending that the ASN
(M&RA) deny all relief. (BCNR Decision on Remand (“ARII"), ECF No. 39 at 2—4). TENA
(M&RA) then remanded the matter back to the BCNR to decide Scarselli’s challenge that the
BCNR was prohibited from allowing retired service members to serve on consebtards,
which was not raised in the first proceeding. (ARII at 1). Thereafter, a BCNRqmaaining
no retiredmilitary members convened; the parsgued a decision recommending that the ASN
(M&RA) deny all relief. (ARII at 217). In a decision dated June 3, 2019, the ASN (M&RA)
concurred with the BCNR and denied Scarselli’s petition. (ARI-2). This decision was filed
with the Court on June 19, 201SgeECF No. 39).

On July 26, 2019, Scarselli filed the pending MJAR. (ECF No.laQhis, Scarselli
concedes$wo of his arguments—that the BCNR was improperly constituted and the $goffeta
the Navy was required to issue the final decision in his case—were mooted by thesBCNR’
remand decision. (Pl.’s Second MJAR al 9} Scarsellfurtherexpands on the other allegations
in his Amended Complaint, adding that his BOI proceeding was tainted by unlawful command
influence. {d. at11-30). On October 4, 2019, the United States filed its Response and Cross-
MJAR. (ECF No. 43). On November 18, 2019, Scarselli filed his Reply and Response. (Pl.’s
Reply, ECF No. 46). On December 23, 2019, Sciafgetl a notice withdrawing his argument
of unlawful command influence. (ECF No. 49). On January 11, 2020, the United States filed its
Reply. (Def.’s Reply, ECF No. 50). This matter is now fully briefed and ripe for dacisi

For the reasons set forth below, the CountDENIES Scarselli’'ssecond Mtion for
Judgment orthe AdministrativeRecord (2) GRANTS the Government'€rossMotion for



Judgment orthe AdministrativeRecord and (3)DENIES ASMOOT Scarselli’s first Motion
for Judgment on the Administrative Record filed prior to remand.

Background?

Scarsellienlisted in thaJSMC andbegan a period of active duty on January 18, 1994.
(ARII at3). On April 17, 1995Scarselliwas commissioned asMaiine Corps Officer(ld.). In
April of 2009, Scarsellservedas the Provost Marshal at Marine Corps Air Ground Combat
Center in TwentyNine Palms, Californiavhen allegations of misconduct arose. (Am. Corapl.
2). Colonel David N. Gill, the Command Inspector General, condwstadspector general (IG)
investigationrand on August 18, 2009, substated the allegations of misconduct within the
Provost Marshal’'s Office (PMO). (ARII at 2\R444). On November 2, 200the USMC
preferred charges against Scarsellitfe following violations of the Uniform Code of Military
Justice (UCMJ)Article 81 (conspiracy); Article 90 (willfully disobeying a superior
commissioned officer); Article 92 (violation and dereliction of duty); Article @8€Ity and
maltreatment)Article 107 (false official statementsgnd Article 134 (fraternization, obstruction
of justice, and solicitation of another to commit an offense). (AR®Y-After Scarselli waived
his right to an Article 32 investigative hearing, the Commanding General of the Marine i€orp A
Ground Task Force Training Command refei®edrselli’'s charges to a general cemdrtial on
December 18, 2009. (AR9BRII at 3).

In November 2010, Scarselli offered to resolve the io@frcharges and enter into a pre
trial agreement providing that he would accept NJP and enter a pleas of guilty to the @harges
(2) willfully disobeying a superior commissioned officer (Article 90); (2) lietien of duty
(Article 92, four specificatins); (3) fraternization (Article 134, one specification); and (4) failure
to enforce lawful orders (Article 133, one specification). (ARI@EY. In exchange, Scarselli
offered that the convening authority “withdraw and dismiss with prejudice all d{aejdis]
currently facing at a general countartial,” and that the “agreement cannot be used against [him]
in the determination of [his] guilt on any matters arising from the charges andcgtierib
made against [him] if the case is referred to couattial.” (AR100). The convening authority
accepted the offer, with certain modifications that were agreed to by allp@8eAR106).
Specifically, the final prérial agreement provided that, “should the Show Cause Authority order
a Board of Inquinybe conducted. . [Scarsellj agrees not to request, at Government expense, the
presence of any witness located outside of Twentynine Palms, CA.” (AR106). The exgireem
further stated that “[t]his provision does not interfere whdrselli’s] ability tgpresent his case
at a Board of Inquiry, and does not preveéidrselli] from using alternate means such as
telephonic testimony . . . .1d.).

In December 2010, “the charges and specifications” were “withdrawn andsseimi
from General CousMartial withoutprejudice” as “[t]he subject charges will be adjudicated at a
lower forum.” (AR0109) (emphasis addethereafter, Scarselli accepted NJi® afeaded
guilty to the chargegemizedin the pretrial agreement(AR111-125). The Commanding
General imposed NJP in the form of “a punitive letter of reprimand,” and, on Decénisr0,

2The facts in this section are taken substantially from thevvliiame Administrative Record (ARLitations to tke
first volume will be in the form “AR” and references to the second volume, containing the BCNR and ASN
(M&RA) decision on remand, will be in the form “AR&t_.”
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issued a Report of NJP in which the Commanding Gefre@mmend[ed] that Major Scarselli

be required to show cause for retention on active duty in the U.S. Marine Corps.” (AR127-130).
On December 8, 2010, Scarselli acknowledged receipt of the NJP repdheagdfterfiled

written statemetacknowledginghe Commanding General’'s recommendation the he show
cause at a BOI améquesting that, “[i]f a BOI is ordered,” he “be permitted to continue [his]
career on active duty.” (AR134, 136).

In January 2011, the Commanding General, who served as the “Show CausdyAuthori
within Scarselli’s chain of command, “determined that there is sufficientniafoon to refer this
case to a Board of Inquiry as to whether Major Scarselli should be retained inrthe ®larps.”
(AR138-39). The specific reasons for separation wgreSubstandard performance of duties,
as evidenced by a failure to demonstrate acceptable qualities of leadershgdrefjair officer
of the member’s grade”; and (2) “Misconduct or Moral or Professional Deoeli@s evidenced
by the commission of a military or civilian offense which could be punished by confinement of 6
months or more.”ld.).

TheBOI convened from March 31, 2011 to April 1, 2011. (AR11%t)the BOI the
United Statesubmitted the court-martial Charge Sheet contaialhchargesoriginally
proffered against Scarselli, including those that the court-martial convenmgyiguhad failed
to dismiss with prejudicpursuant to the pretal agreement(AR141;see alscAR1191-1201).
In addition, theJnited Statesubmitted statements from Scarselli that waeviously ruled to
be in violation ofUCMJ Article 31, 10 U.S.C. § 831(AR307-11). Ultimately, the BOI found
that a preponderance of the evidence proved the allegations for two reasons. First, the BO
determined that Scarselli had “substandard performance” as evidenced by @ é[tfail
demonstrate acceptable qualities of leadership required of an officer ajriuite].” (AR1191,
1195). Second, Scarselli engaged in “misconduct . . . which, if prosecuted under the UCMJ,
could be punished by confinement for six months or more, including: (a) three offenses to which
he had pleaded guilty and received NJP, (AR1195, 1198-99), and (b) six additional offenses that
were dismissed by the convening authority but nevertheless were found to have been
substantiated by the BOI. (AR1195, 1199-1202). Accordingly, the BOI recommended that
Scarselli “be discharged and that the characterization of service be general (unuilable
conditions).” (AR1195). Following appeal, &selli received a general discharge (under
honorable conditions) in April 2012. (AR1562).

In April 2015, Scarselli petitioned the BCNR to set aside the NJP and decision of the
BOI, reinstate him to active duty or order him retired, and award back paflewdnces.
(AR74). In August 2017, the BCNR denied Scarselli’s petition.I[&AR3-18).In relevant part,
the BNCR determined thafl) the failure of the Commanding General to dismiss Scarselli’s
courtmartial charges with prejudice was not a “material breach” of th&ripteagreemenand
Scarselli did in fact receivihie benefit of his bargaiii2) “it was not material error or unjust for
the BOI Recorder to submit, as evidence, the charge sheet containing all the atgirggly o
preferred againgScarselli]”; (3) there was no “error or injustice in the BOI's addition of @ thi
reason for separation to the findings worksheet;” (4) there was no error or injasoarselli

3 Article 3l(b) provides: No person subject to this chapter may interrogate, ostemyestatement from an accused
or a person suspected of an offense without first informing him of the nature ottieation and advising him that
he does not have to make any statement regarding the offense of which he is acaisgettmdsand that any
statement made by him may be used as evidence against him in a trial byadiadt
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“to not be informed in the Notification of Separation Proceedings dé#st favorable
characterization of service that may have been recommended by the BOI;” (5) “tvean

or unjust for the BOI Recorder to submit, or for the BOI to accept as evidence estts ¢inat

the military judge previously suppressed;” (6) although the Board “did not agree” with tbe use
privileged testimony concerning a fitness report that had been directed to be expunged from
Scarselli's OMPF, “there was no error or injusticayd (7) “it was not error or unjust for the

BOI to consider unsigned, unsworn statements rather than the testimony of percipiessegit

by phone or in perso” (ARIl at 6-10).

Ultimately, the BCNR “unanimously voted to deny [Scarselli’'s] request to skt pes]
NJP because there was no basis to disturb the findings.” (ARII at 16). The BCNRexkpla

The Board determined that the [Commanding General’s] action dismissing
the charges without prejudice was not a breach of thetifipieagreement]

and that there was no “cascading legal error” that warraniisgsattide your
NJP, BOI, or separation. Additionally, the Board determined that, although
the BOI included some administrative errors, such errors were not rhateria
or unjust.

(Id.). Accordingly, the BCNR “determined that there was no basis” for relieflanctd
Scarselli’'s application.d.).

Standard of Review

Where, as herehe parties have filed cross-motions for judgment on the administrative
record, RCFC52.1 provides a procedure for parties to seek the equivalent of an expedited trial
on a “paper record, allowing fatihding by the trial court.Bannum, Inc. v. United Statet04
F.3d 1346, 1356 (Fed. Cir. 2005). Unlike summary judgment standards, genuine issues of
material fact do not preclude a judgment on the administrative rédeedl. at 1355-56.

Questions of fact are resolved by reference to the administrative rist@atd1356.

In reviewing the determinations of a military corrections boanglaintiff must
demonstrate “by cogent and clearly convincing evidense&gnke v. Marsh787 F.2d 1569,
1576 (Fed. Cir. 1986), that the military board's decision was “arbitrary, capricious, unstipporte
by substantial evidence, or contrary to laétzv. United States466 F.3d 991998 (Fed. Cir.
2006) It is well settled that “responsibility for determining who is fit or unfit to serve in the
armed services is not a judicial province; and that courts cannot substitutadgeiept for that
of the military departments when reasonable minds could reach differing conclositives
same evidenceHeisig v. United Stateg19 F.2d 1153, 1156 (Fed. Cir. 1983) (citations
omitted). Moreover, “military administrators are presumed to act lawfallyim goodfaith like
other public officers, and the military is entitled to substantial deferenbe igowvernance of its
affairs.” Dodson v. United State988 F.2d 1199, 1204 (Fed. Cir. 1993).

A court may set aside an agency’s decision if the agency “entiiledgl fa consider an
important aspect of the problem, offered an explanation for its decision that runs totmn¢er
evidence before the agency, or the decision is so implausible that it could not beldeaiibe
difference in view or the product of agency expertigéd. Aircraft Indus., Inc. v. United States



586 F.3d 1372, 1375 (Fed. Cir. 2009) (quofihgtor Vehicle Mfrs. Ass’n v. State Farm Mut.

Auto. Ins. Cq.463 U.S. 29, 43 (1983)). However, “[w]hen substantial evidence supports the
board’s action, and when that action is reasonable in light of all the evidence presentedrit

will not disturb the result.Pope v. United State46 CI. Ct. 637, 641 (1989). The court’s review
“does not require a reweighing of the evidence, but a determination whether the conclusion being
reviewed is supported by substantial evidenekeisig 719 F.2d at 1157.

Analysis

Here, both parties moved for judgment on the administrative record. In his motion,
Scarselliacknowledges that hidaimsregarding the composition of the original BCNR panel
and the requirement that the Secretary of the Navy issue the final decisisrcaséj were
mooted after the Court remanded the matter back to the BCNR. (Pl.’'s Second MJAR at 9-11)
Scarselli also witdrew his argument concerning unlawful command influer®seECF No.

49). As such, the Court will not address those isddesever, several allegations remain.

Scarsellimaintains that the USMC erred by not dismissing his amartial charges with
prejudice thereby denying Scarselli the benefit of his bargain, and that the BCNR's finding
otherwise was arbitrary, capricious, and contrary to law. (Pl.’s Second MJEGR24Y). Scarselli
also argues that the use and consideration of these chargeB@t thias in error.I@.).
Moreover,Scarselli contends that he wdsnied due process at the BOI by not receiving advance
notice of a preliminaryworksheet” thalisted a third reason for potential separatiorita least
favorable characterization of discharge he faced at thed@@that the BCNR’s failure to
correct thes@justices was contrary to lawld. at 26-25). Finally, Scarselli advancesimerous
arguments concerning the conduct of the BOI: (1)uthiged Statesmproperly and unfairly
provided exhibits to the BOI approximately one week before the hearing; (2) the BOI inhprope
considered evidence of Scarselli’'s statements that were deemed inadrdigsiigea
preliminary courtmartial hearingpursuant to UCMJ Article 31(b); and (3) thaited States’
evidence was “unreliable” because it was “hearsay” and contradicted by other evidence he
submitted, and certain testimony should have been excluded as privildgati26-30). The
Courtaddressesach allegation in turn.

a. Scarselli Received the Benefit of His Court-Martial Pre-Trial Agreement

Scarselli alleges that the convening authority materially breachedtinemartial pre-
trial agreement by failing to dismiss his court-martial charges with prejudics. $Btond
MJAR at 13-20). Scarselli argues that by failing to dismiss his charges with prejudice, he did not
receive the benefit of his bargain drid guilty pleas must be saside? (Id.) Scarselli further
argues he did not receive the benefit of his bargain because the BOI consideagatkethe s

41n this regard, Scarselli also argues that he was denied the opportunitytiocnesses from outside the local area
at his BOI. (Pl.’s Second MJAR at457). This is incorrect. Under the terms of his-ppral agreement, Scarselli
agreed not to request ndocal witnessesdt Government expen8€AR106) (emphasis added). The provision went
on to state: “This provision does not interfere with the Accused’s ability to piteiserdse at a Board of Inquiry,
and does not prevent the Accused from using alternate means such as telephooigytesti (Id.). Thus, Scarselli
was free tacall withesses at his expense or use alternate means, such as telephonic te&tirmody, Scarselli's
claim that he was denied the opportunity to call withesses is meritless.
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underlying conduct in an administrative separation proceedth@t(17). Scarselli maintains
that theBCNR’s finding otherwisavas abitrary, capricious, and contrary to lawd.j

On remand, after vacating its earlier decision, the BCNR addresssddbntentions and
“determined there was no basis to disturb [Scarselli’'s] NJP.” (ARII &@#cifically, the BCNR
stated:

[T]he convening authority’s failure to dismiss the charges with prejudice did
not constitute a material breach of the fpral agreement] because
[Scarselli’'s] compliance with the [piteial agreement] was not complete until

the BOI had commenced. Additionally, . . . the [Commanding General’s]
failure to subsequently dismiss the charges with prejudice is moot as these
charges were never referred to a couoartial and have since been barred by
the applicable statute of limitations. Finally, the Board concluded ke t

can be no constitutional error unless charges were later referred to-a court
martial since the NJP and BOI constitute administrative, not criminal,
proceedings. The Board determined that charges dismissed in a military
courtimartial can serve as thads for an administrative disciplinary action.
See iffra, discussing Rules for Courtdartial (RCM) 306(c)(2), RCM
401(c)(1). The Board also considered your claim preclusion assertion . . . and
determined it did not apply because the issue was not lzafotieer criminal
forum. Accordingly, the Board found you received the material benefit of
your [pretrial agreement], which was to avoid a cemmdrtial and the
possible negative consequences that would have followed from a federal
conviction.

(ARII at 6).

The Court finds that the BCNR’s decision in this regard was not arbitrarycicaigti
contrary to law, or unsupported by substantial evidedgle it is true that Scarselli’s court
martial charges were dismissed without prejudice, rather tharpreifiidice, this was not a
material breach of the pteal agreement. The benefit of Scarselli’'s-ial agreement was the
avoidance of a courhartial and possible criminabnviction,a benefit thahe undoulahy
received. Scarselli was also not poeped by the failure to dismiss the charges with prejudice
because, as the BCNR correctly noted, the charges were never referred tenzaciairand
have since been barred by the applicable statute of limitat®esARIl at 6). Thus, even if the
Coutt were to order specific performance in this instanceptiheome wouldemain unchanged
the courtmartial charges cannot be brought against Scaraslsuch the BCNR’s conclusion
that there was no basis to disturb Seliifs NJP, was not arbitrary, capricious, or contrary to
law. At most, the convening authority’s failure to subsequently dismiss the chatlges wi
prejudice was harmlesSee Wagner v. United Stat865 F.3d 1358, 1361 (Fed. Cir. 2004);
Boyle v. United State401 Fed. CI. 592, 601 (2011) (“If an error or injustice is found, and it is
determined to benore substantial than harmless errtine Secretary of the cognizant branch can
change the military record to correct the error or injustice.”) (emphasis added)

Moreover, the BCNR'’s deterination that “charges dismissed in a military ceusrtial
can serve as the basis for an administrative disciplinary action,” is nobimAsrthe BCNR
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correctly noted, “NJP and BOI constitute administrative, not criminal proce€d{Adgd! at 6).
Under the Manual for Courts-Martial (MCM), Rule 401(c)(1), “[w]hen a commadienisses
charges further disposition under R.C.M. [Rules for Court Martial] 306(c) of the effensot
barred.® Under RCM Rule 306(c)(2), “[a] commander may take or init@ministrative action,

in addition to or instead of other action taken under this rule, subject to regulation of the
Secretary concerned.Id( at 11-26). The discussion of this provision provides that administrative
measures include administrative separat(Seed.). The pretrial agreement that Scarselli

signed does not include any provision that would provide relief from these rules. Thus, the
BCNR was correct that “charges dismissed in a military emartial can serve as the basis for
anadministrative disciplinary action.”

This determination also does not run afoutesf judicatgrinciples, despite Scarselli’s
arguments otherwis@ndconsequently, nothing precluded the BOI from considering these
charges in the administrative separatiwoceeding. Claim preclusion serves to bditigation
of a claim when “(1) the parties are identical or in privity; (2) the first sutq@ded to final
judgment on the merits; and (3) the second claim is based on the same set of trantatsonal
as the first.”Phillips/May Corp. v. United State§24 F.3d 1264, 1268 (Fed. Cir. 2008). A
military BOI, however, is not a court and does not adjudicate criminal charges or &eiminis
punishment. Rthera BOlrecommends to a specified separation authuoritgther a service
member should remain in the military as an administrative mafeeAR286—87) It is well
established that “acquittal on a criminal charge is not a bar to a civil action byited Btates
remedial in its nature, arising out of the&me facts on which the criminal proceeding was based.”
United States v. One Assortment of 89 Firead6® U.S. 354, 359 (1984) (quotikiglvering v.
Mitchell, 303 U.S. 391, 397 (1938))he caseScarselli relies on do not support his argument
otherwise.

For examplePactiv Corp. v. Dow Chem. Gal49 F.3d 1227 (Fed. Cir. 2006), involved
an action brought by the licensee of a patent, seeking judgment of noninfringement, invalidity,
and unenforceability of the licensor’s patents. The court dismissedtibe an res judicata
grounds as the parties were previously involved in an infringement agtlothe same patents
and inventions, and entered intseitlement agreemewhereby the licensor agreed to dismiss
its claimsof infringement gainst the licesee, with prejudicedd. at 1230-32Clearly, this case
involved two identical actions in judicial fora, not separate actions in criminal andisttative
contexts. Scarselli's reliance dcCandless v. Merit Sys. Protection Bab6 F.2d 1193 (Fed.
Cir. 1993), is similarly misplaced as the Federal Circuit exprésshdthat the “elements of res
judicata [were] absent.”

Finally, assumin@rguendo that Scarselli’'s dismissed coumtartial charges were barred
from consideration at the BOI, it would make no difference. The BOI found and 8carsel
conceded that he engaged in “misconduct . . . which, if prosecuted under the UCMJ, could be
punished by confinement for six months or more,” including three of the offenses to which
Scars#i had pled guilty to and received NJP. (AR1195, 1198-99; AR1154-55). Scarselli does
not contend that the charges he pleaded guilty to at the NJP were bamsduajcataonly the
courtimartial charges that were dismissed altogether. Therefore, regardlesstantihet

5MCM, United States (2012 edbttps://www.loc.gov/rr/frd/Military _Law/pdMCM-2012.pdf at 1I-31, Rules for
Court Martial 401(c)(1).



dismissed counnartial charges were barred t®s judicatat the BOI, the BOI identified
additional grounds for separation that existed independent of any dismissed charges.

Accordingly, the BCNR’s determination was not arbitrary, capricious, contrary to law, or
unsupported by substantial evidence.

b. Scarselli Received Adequate Notice

Next, Scarselli advances several notice argumeséeR(.’s Second MJAR at 20-26).
Scarselli argues that, although he received notice of the two rdas@agential separatier
substandard performance evidenced by failure to demonstrate acceptablesqufdi@dership
and misconduct evidenced by commission of an offense punishable by six months or more—
prior to the BOI, he was not notified of a third reason for potential separdtioat 26-25).

This third reason—substandard performance evidenced by failure to properly dischasgte-duti
was referenced on a “worksheet” that was providednd filled out by, the BOI. (AR1484-85).
This worksheet was a precursor to the final BOI report, which makes no refeyehatethird
basis for separation. The BCNR found “no errexistedin the final BOI report and determined
that any “potential error” had been remedied because the final report listeéithertiyo reasons
for separation of which [Scarselli] [had been] notified.” (ARII at 7). As &ixygld above, the BOI
voted to separate Scarsdlkcause the BOI foundnd Scarselli concedgthat he engaged in
“misconduct . . . which, if prosecuted under the UCMJ, could be punished by confinement for six
months or more.” Thus, any failure to notgarselliof a third potential reason for separation
did not prejudice him, particularly wheéhatreasonwas not ultimately included in the final BOI
report.

Furthermore, at the BOI, the presiding official inquirg¢d]bes either side object to the
worksheet?” and Scarselli’s counsel responded, “[nJone other than already noted, sir.”
(AR1177). The lone objection raised by Scarselli to this worksheet related to theoimdfisi
previously dismissed chargeSeeAR295-98). The BCNR noted that Scarselli’'s counsel “did
not ask for additional time or formally object during the BOI.” (ARII at 7). Accordingly,
Scarselli waived his argument by failing to object at the. BB®e Exnicios v. United Statd<l0
Fed. CI. 339, 367 (2018) (holding that “[b]y failing to object to” material before a “FielddBoar
of Inquiry, plaintiff waived his ability to assert that the Field Board of Inquiry aperly
considered the [materidl].(citing Snakenberg v. United Statd$ CI. Ct. 809, 813 (1988);
Waller v. United Stategl61 F.2d 1273, 1277 (Ct. Cl. 1972)).

Scarselli also alleges that he was not provided notice of the least favorable
characterization of discharge that could be mem@nded at his BOI, in violation of
SECNAVINST 1920.6C, encl. 8, 1 5. (Pl.’s Second MJAR at 23-24). The BCNR addressed this
contention and “was not persuaded . . . that it was error or unjust for [Scarcelli] to not be
informed in the Notification of Separation Proceedings of the least favorableteneation of
service that may have been recommended by the BOI.” (ARH&t The BCNR explained that
Scarselli was “represented by two qualified attorneys and neither soughtatamififrom the
convening authority nor objected before the BOI to the allegedly inadequate notice. At the
Board, [Scarselli’s] defense counsel even commented that they were happy to dailesid ag
everything.” (ARIl at 8). The BCNR determined that “even if error, such allegedtieguate



notice did not prejudice [Scarselli].Id). The BCNR’s decision in this regard was not
erroneous.

Apart from raising the issue in passing in his brief, Scarselli does not arguketési a
error was prejudiciaEstablished Navy guidelines provide for an “honorable” characterization of
service “[w]hen the separation is solely for reasons constituting substandardpece of
duty.” SECNAVINST 1920.6C, encl. 5 1 1(a). When separation is based on misconduct, the
characterization of service mag “other than honorable,” “general (under honorable
conditions),” or “honorable,” depending on the circumstancest encl. 5 11 1(b), 2(&)c). At
both the beginning and conclusion of the BOI, timted Statesequested an “other than
honorable discirge” for Scarselli, while Scarselli’'s counsel argued he should be retaihed an
that an‘other than honorable¢haracterization of service was not appropriate as a factual matter.
(AR316; AR1169; AR1154-66; AR1174-75). Ultimately, the presiding official did not agree
with either party and recommended a general (under honorable conditions) chatamteniz
discharge. (AR1178). As the BCNR correctly noted, Scarselli’'s counsel never dlgestught
clarification to the allegedly inadequate notice but instead commented that tlesihaygpy to
defend against everything.3éeARIl at 8). Accordingly, Scarselli waived any argument in this
regard by failing to object at the BCBee Exnicios v. United Statd<l0 Fed. CI. 339, 367
(2018). To the extent the argument was not waived, any error in failing to provide notice of the
least favorable characterization of discharge was harn8esswWagner v. United Stat865
F.3d 1358, 1361 (Fed. Cir. 2004)

c. Procedural Challengesto the BOI Proceedings

Scarselli advances a mosaic of procedural arguments concerning the BOI prodeedings
arguing that the BCNR'’s decision denying relief was arbitrary and capric®esRI(’'s Second
MJAR at 25-30).Because each argument is situatioeath will be addressed turn.

First, Scarselliargues that th&nited Statesmproperly provided hearing exhibits to the
BOI members approximately one week before the hegfitigs SecondViIJAR at 26). However,
Scarsellihas not identified any statute or regulation praimd thisactionand he has otherwise
failed to demonstrate any legal erosrultimate unfairnessScarselli had the same “right to
submit, at any time before the board convenes . . ., any matter from the respondent's service
record, letters, answersgbsitions, sworn or unsworn statements, affidavits, certificates, or
stipulations,” which “includes, but is not limited to, depositions of withesses not deered t
reasonably available or withesses unwilling to appear voluntaff\CNAVINST 1920.6C,
encl. 8 1 6(h))Scarsellis counsel asked the Board about the materials provided in advance and
was satisfied that they had not made up an opinion in this matter and did not challenge them for
cause(AR290-91, 295)Thus, the Court agrees and finds no error with the BCNR'’s finding that
Scarselli“provided no evidence to support [his] claim&RII at14).

Next, Scarselli argues that it was legal error forBke to consider histatements that
weresuppresseduring a preliminary coumaartialhearingpursuant to UCMJ Article 31(b).
(Pl’s SecondVMIJAR at26-27;see alsdl0 U.S.C. § 831(b))The BCNR found tlat thisargument
“only applies in a courtnartial context.’(ARIl at9). The BCNR explained that “Article 31,
UCMJ, only precludes use of an unwarned statement at a court-martial per 10 U.S.C. § 831(d),
and that SECNAVINST 1920.6C, enclosure (8), section 6¢ providedfiadute to warn the
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officers shall not preclude consideration of the testimony of the officers by th€ B, see

also10 U.S.C. § 831(d) (UCMJ Art. 31(d): “No statement obtained from any person in violation
of this article, or through the use of coercion, unlawful influence, or unlawful induceragnt m

be received in evidence againshhn a trial by court-martial’) (emphaisadded; Sasen v.
Spencer879 F.3d 354, 362—-64 (1st Cir. 2018) (holding that Article 31(d)’s exclusionary remedy
is limited to courtmartial context)United States v. Singletp800 F.2d 553, 555 (5th Cir. 1979)
(“[A]rticle 31(b) by its terms is limited to evidence used in a trial by coattial”). As

Scarselli fai§ to cite any support for his argument whatsoever, there is no basis to conclude that
the BCNR’s decision in this regard was arbitrary, capricious, contrary to law, or unsapppr
substantial evidence.

Likewise, Scarselli's assertidhat claim preclusion principles apply to these suppressed
statements is baselesSe€Pl.’s Second MJAR at 2@7). These statements first arose in the
court-martial context and were suppressed by the judge in a preliminary evidanirayy r
(AR155-162). However, as explained above, Article 31 applies only in thernadig! context
and, under SECNAVINST 1920.6C, encl. 8, 1 10, “BOls are not couatsial and the rules of
evidence do not apply” and “oral or written matter not admissible in a dolas onay be
accepted by BOIs.” Thus, Scarselli’'s claim preclusion argument is meritless.

Finally, Scarselliargues that the evidenoglied upon by the BOVas “unreliable”
because iamounted to unsigned, unsworn statemantswadurthercontradicted by evidence
that Scarselli submittedPl.’s Second MJAR at 27-3@ased on that assertion, Scarselli
maintains thathe testimony of Colonel Grabowski should have been excluBed. $econd
MJAR at27-29).The BCNR addressed this challenge and “detexthinwas not error or unjust
for the BOI to consider unsigned, unsworn statements rather than the testimony oéercipi
witnesses by phone or in person.” (ARII at 10). The BCNR explained that “BOls are rist cou
martial, and the rules of evidence dd apply. An oral or written matter not admissible in a
court of law may be accepted by BOIdd.((citing SECNAVINST 1920.6C, encl. 8 { )0The
BCNR continued by stating:

[Y]ou were afforded numerous opportunities to contact witnesses you felt
were necssary and not cumulative. You also could have called these
witnesses to testify telephonically or presented their testimony by means of
written statements or depositions, as allowed by SECNAVINST 1920.6C,
enclosure (8), section 9, but you chose not to, rasttling in the record
indicates the BOI precluded you from availing yourself of these methods of
presenting witness testimony. Finally, you never requested a continuance
before or during the BOI in order to obtain written statements or other
substitutesdr testimony.

(ARII at 10).

This conclusion was not arbitrary, capricious, contrary to law, or unsupported by
substantial evidence. Scarselli’'s argument is essentially a request footinido second-guess
the merits of evidentiary rulings and the weight of evidence afforded BQhe-a body not
bound by formal rules of evidence and that made a sta#tmmnmendation that was
“‘committed wholly to the discretion of the militarySee Allphin Wnited States758 F.3d 1336,
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1341 (Fed. Cir. 2014) (“The merits of a military staffing decisiomcommitted ‘wholly to the
discretion of the military.™) (quotig Adkins v. United State68 F.3d 1317, 1322-23 (Fed. Cir.
1995). Such is not the role of the court in reviewing the decisions of administrative agéscies.
Scarselli has provided no support for this argument, it cannot be saildef®| committed

legal error or that the BCNR decision was arbitrary, capricious, contrary to law,uppaonted

by substantial evidence.

Conclusion

The Court finds that Scarselli has not demonstrated by cogent and clearly convincing
evidence that thBCNR’s decision was dnitrary, capricious, unsupported by substantial
evidence, or contrary to law. Therefore, the Court herebYDENIES Scarselli’'s motion for
judgment on the administrative record after remandGRANT S the United States’ cross
motion for judgment on the administrative record after remand; a@ERJESASMOOT
Scarselli’s first motion for judgment on the administrative record.

The Clerk is directed to enter judgment accordingly.
IT 1SSO ORDERED.

s/ David A. Tapp
DAVID A. TAPP, Judge
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