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OPINION AND ORDER

SWEENEY, Judge

In this bid protest, plaintifSynergy Saltions,Inc. (“SSI') challenges the award of a
contract by the United StatBepartment of Energy'6 DOE”) National Nuclear Seaity
Administration (“NNSA”) b TUVA, LLC (“TUVA”). Currently before the couare the parties’
crossmotions for judgment othe administrative recordAs explained below, because the
NNSA did not act arbitrarily, capriciously, or contrary to law, the cdartiesSSI's motion for
judgment on the administrative record and grdefendant’s crossotion for judgment on the
administrative record.

1 This reissued Opinion and Order incorporates the redactions proposed by the parties in
their September 26, 2017 joint status rejpsrivell agwo additional redactions imposeda
sponteby court The courts redactions appear Imes 3 and 10 of the second paragraph on page
50; bothredactions aref informationthe partiegointly agreed to redact but inadvertently failed
to designate in thestatis report Redactions are indicated with a bracketed ellipsis (“[. . .]").
The court notes that the parties were not in complete agreement with respeqgirtaposed
redactions, adiscussed in footnote 5.
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|. BACKGROUND
A. The Solicitation
The NNSA'’s mission

is to strengthen national security through the military application

of nuclear energy and by reducing the global threat from terrorism
and weapons of mass destruction. DOE/NN$A vital

contributor to reducing the global nuclear danger through its
national security, nuclear safety, nonproliferation activities, and
nuclear materials stabilization by supporting a safe, secure, reliable
stockpile, and the safe dismantlement arspalsal of excess

nuclear weapons.

AR 1122 “The multi-disciplined DOE/NNSA safeguards and security programs . . .
directly support protection of NNSA personnel, facilities, nuclear weaponsnfamdhation
from a full spectrum of threats . .” Id. The NNSA’sOffice of Personnel and Facility
Clearances*©PFC), located on Kirtland Air Force Base in Albuquerque, New MeXis0,
responsible for the management and implementation” of these prodims.

On June 10, 2013, the NN$heparedan Indepedent Government Cost Estimate
(“IGCE") for the provision of “Personnel Security and Facility Clearance Programs $uppor
Services over a five year periodld. at 1-4. The total cost was estimated at $32,123,9d 2at
1. On March 13, 2014, the NNSA developed a corresponding Acquisition StrategydPlan.
5-11. On February 23, 2015, the NNSA issued its Source Selectioff £&##1"), which set
forth “the criteria, evaluation process and procedures, and rating methodology &al iy tise
IntegratedProject Team (IPT) to evaluate offers for . . . Request for ProfftR&P”) or
“solicitation”)] No. DEESOL-0006736.” Id. at 14.

The RFP was issued on February 25, 20@di5at 32. It specifically sougha contractor
to provide, on a cost-plusxed-fee basis“all personnel security program supportie NNSA
clearance populatioof approximately 49,000 contractor and federal employelels 8t 33, 112-
13. In particular, as set forth in the RFP’s Performance Based Work Statg¢RigwWS"), the
successful offeror would be responsible for “numerous and varied personnel semegy
authorization adjudicative and processing activities, as well as investigatirapalyzing the
required background investigations of approximately 8,200 clearance holders and 3,100
applicants per year.1d. at 113 see alsad. at 199 (identifying fouPBWS areas: Program
ManagementProcessing, Adjudication, and Foreign Ownership, Control, and Influence
(“FOCI)), 214 (identifying, in the RFP Questions and Answe@&A"), the six skill set
categories oAdjudication, Administrative, Processors, Professional/Executive Adnatisy
FOCI, andVault Activities). In addition, “OPFC conducts security reviews for approximately
9,500 human reliability program incumbsmter year and performs the processing of

2 The facts in this section are dexd from the corrected administrative record (“AR”),
which was filed on July 31, 2017.



investigations for approximately 4,000 applicants[iomeland Security Presidential Directive
12 (“HSPD12)] Personal Identification Verification per yeand. at 113.

In section L of the RFRhe NNSA desciibed the information that offerors were required
to provide in their proposaldd. at 86107. Offerors were directed to submit their proposals in
three volumes: Volume I. Offer and Other Documevitdume Il: Technical and Management
Information and Volume lll: Cost Proposald. at 94-95. Offerors were toldhat the
information in Volumesl and Illwould be evaluated pursuant teefevaluation criteria:
Criterion 1: Technical Approach; Criterion 2: Staffing Plan and Narrative aogtd
Manager (“PM”) Qualifications Criterion 3: Corporate Experiendgriterion 4. Past
Performanceand Criterion 5: Costld.

Then, in section M of the RFEhe NNSA indicated how the proposals would be
evaluated, describingach of thdive criteria. 1d. at 109-11. In descending order of importance,
thecriteriawere:

Criterion 1 The Government will evaluate the Offeror’'s understanding of the
(Technical requirements, and the completeness and feasibility of the proposed technical
Approach) approach assmted with the PBW$equirements identified for this Criterion
in Section L. The Government will also evaluate the extent to which the
Offeror’s technical approach demonstrates a thorough understanding off any
technical risks and the effectiveness of @ifes approach to avoid or
minimize those risks.

Criterion 2 (A) Staffing Plan:
(Staffing Plan
and Program | The Government will evaluate the Offeror’s Staffing Plan to determine the
Manager degree to which the proposed staffing leveld skill mix are likely to result
Qualificationg | in efficient and successful performance of the PBWS. Additionally, the
Offeror’s approach to staffing during workload fluctuations will be evaluated

to determine the degree to which the approach is likely to result in contipuity,
and successful accomplishment of the PBWS during workload fluctuatign
periods.

(B) Program Manager Qualifications

The Government will evaluate the extent to which the proposed Program
Manager possesses the education and relevant experiezifectvely
execute the duties and responsibilities of the Program Manager considering
the nature, size, and scope of the work required in the PBWS, including
consideration of the Minimum Personnel Qualifications for the Program
Manager position at SectiaJ Attachment 6. The resume of the proposed
Program Manager, without the documentation required in provision
L.24(b)(2)(B) (if not currently employed by the Offeror), will be evaldate
however, the omitted documentati@etter of intent) will be noteds a
performance risk.

Criterion 3 The Government will evaluate and assess the relej/gusiynilarity in
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(Corporate
Experience

nature, size in dollars, and complexity) and depth of the Offeror’s (or teg
member’s or subcontractor’s) experierfpeovided in Attachments19 and
L-10)2 as it relates to performing the portions of the PBWS the Offeror (g
team member or subcontractor) is proposed to perform. Any discrepan
between Offerors’ Staffing Plan and Offerors’ experience listed in
Attachment 10 will be noted as a performance risk under this Corporat
Experience evaluation criterion. The Government may consider the
corporate experience of a predecessor or affiliated company of a team
member as though the experience were the team member'$Gotleenment
determines that the assets or resources of the predecessor or affiliated
company will be brought to bear in performance under this contract. Or
corporate experience that complies with the instructions contained in
provision L-24(b)(3], which provides, in part, that “[c]ontracts listed shall
include federal customers onlyijill be evaluated.

Criterion 4
(Past
Performancg

Past performance is the measure of how well the Offeror has performeq
similar to that required in this solicitati. The Government will evaluate th
Offeror’s (or team member’s or subcontractor’s) relevant information fro
the Past Performance Questionnaires, theassiéssment information
submitted for Criterion 3, and any relevant past performance informagor
Government may obtain from other sources, to determine the degree to
the past performance demonstrates the Offel@r team member’s or
subcontractor’s) ability to successfully perform the portions of the PBW$
Offeror (or team member or subttcactor) is proposed to perform.
Additionally, the Government will consider the Offeror’s historic ability tq
recruit and retain personnel and ensure all required personnel are avail
for contract startip. The Government may consider the past paidoce of
a predecessor or affiliated company of a team member as though the p:
performance were the team member’s if the Government determines th
assets or resources of the predecessor or affiliated company will bétro
to bear in performance under this contract. Past performance informatic
must be within the last three years and in place for at least three months
order to be evaluated. If the Offeror (or team member or subcontractor
not have a record of relevant past performance information on contracts
similar to the PBWS, or past performance information is otherwise not
available, the Offeror will not be evaluated favorably or unfavorably on g
performance and will be assigned a neutral rating.
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Criterion 5
(Cost)

The cost propsal will not be rated, but will be used in determining the be
value to the Government in accordance with Section M.2 NNS-M-1002.
cost proposal will be evaluated in accordance y#tderal Acquisition

Regulation (FAR”)] 15.404 to determine cost reasonableness and realis

The

m.

A significant cost deficiency or weakness that may cause the offer to be

3 Attachment L9 to the RFP is captione€brporate Experience & SeNssessment
Form.” AR 197;accordid. at 95. Attachment L-10 to the RFP is a form captionedp@ate
Experience Matrix.”ld. at 95; 199.



rejected is defined as one that is lacking in reasonableness or realism, &
correction of which would cause a material alteration or revision of the

Offeror’s cost proposal. An unrealistic, unreasonable, or incomplete cost

proposal may be evidence of the Offeror’s lack of, or poor, understandir
the requirements of the solicitation, and thus may adversely affect the
Offeror’s rating on the Technical®posal criteria.

Pursuant to FAR 15.404, the following will be evaluated:

(A) Reasonableness

The total price proposed for the five year period plus the Six-Month Opt
to Extend Services price, including the Government baselined transition|
period andOther Direct Costs ©ODC")] amounts, and proposed fee will b
used to evaluate price reasonableness. The cost proposal will be evalu
determine the appropriateness of the underlying assumptions and estim
technigues used to generate the proposed costs and the consistency of
assumptions and techniques with the proposed accomplishment of the

required work. The Government may use any of the cost or price analy:
techniques specified in FAR 15.4Q40 determine reasonableness. The

Government may determine the offer unreasonable if the Offeror’s price
[Contract Line Item Numbe}sre materially unbalanced.

(B) Realism:

The cost proposal will be evaluated to determine if the estimated propos
cost elements are realistic for the work to be performed, reflect a clear
understanding of the PBWS requirements, and are consistent with the
Staffing Plan Summary submitted by the Offeror. Inconsistencies betwe
the cost proposal and other portions of the proposal could raise concern
regardingthe Offeror’'s understanding of the requirements and its ability
perform the work for the proposed cost, and may affect the Government
rating of the Offeror's Technical Proposal. As a result of its cost realism
analysis, the Government may adjust@féeror’'s proposed costs to reflect
any additions or reductions in cost elements to realistic levels. Cost rea
analysis will be used by the Government to establish each Offeror’s tota
probable cost for the best value determination. The total deobast
(evaluated price) includes the sum of the Government evaluated costs ¢
Offeror’s proposal including the Six-Month Option to Extend Services pr
the Government baselined transition and ODC amounts, and total propg
fee for all requirements the PBWS. The Offeror’s cost/price proposal W
be evaluated using the probable cost computed by the Government. Th
Offeror’s proposed estimated costs shall not be controlling for source
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Id. at 109-11(footnote added)Accordng to the NNSA

In determining tk best value to the Government, Evaluation
Criteria 24, when combined, are significantly more important than
cost/price; however cost/price will contribute substantially to the
selection decision. The Government is mayacerned with
obtaining a superior technical proposal than making an award at
the lavest evaluated total cost to the Government (including fee).

Id. at 109.

In section M of thdRFP, the NNSA further indicated that the contract, which sat
aside forsmall businessegl. at 33, would be evaluated the NNSA’s IPT, id. at 108.The
NNSA intended “to make the award without discussiond.” If such an award could not be
made on the basis of the offerors’ initial proposals, then the RFP provideletl@intracting
Officer would “establish a competitive range for proposals submitted as a result of this
solicitation, comprised of all the most highly rated proposdls.”Proposals were due on March
30, 2015.1d. at 205.

B. SSI'sand TUVA'’s Proposals

On March 30, 20153he NNSA receiveden proposals, id. at 2262, including proposals
from SS| the incumbent,and TUVA theeventual awardeeSeeid. at 284-514SSI's
proposal), 520-755 (TUVA's proposal). In April 2015, the NN&ked the Defenggontract
Audit Agency (“DCAA”) to performa cost realism analigsof TUVA'’s cost proposal.Seeid. at
4508-09 (letter regarding SAVA's cost proposal), 4513iatdr regarding TUVA’s cost
proposal), 4515-18 (DCAA memorandum regarding the NNSA'’s request for an analysis of
Inquiries’s cost proposal).

On June 30, 2016, the NNSA conducted technical evaluations of both SSI's and TUVA'’s
cost proposalsSeeid. at 861-62 (evaluation of SSI's proposal), 863-64 (evaluation of TUVA'’s
proposal). On July 8, 2016, the NNSA concluded, “on the basis of the [IPT’s] evaluation and
rating of each proposal against the evaluation criteria specified in tfg,[R#at both SSI and
TUVA were in “the competitive range for the purpose of conducting discussitthsat 866-67.
TheNNSA separatelynformedSSland TUVA by letterdated July 28, 201@hatthey were
eachwithin the established competitive range and that the NNSA had decided to enter into
written discussions witthem “The main purpose of these discussions is to nfitigy offeror]
of significant weakness, deficiencies, any pertinent adverse pasinpenioe information, and
instances where the offeror’s price is considered to be too high, or too low by the Gawvegrnm
Id. at 874(SSI’s letter) 904(TUVA's letter). In the letters,ite NNSA also informed SSI and
TUVA thatthey wereeachpermitted to submit a final proposal revision (“FPR”) by August 12,
2016. Id. Both SSI and TUVA submitted timely FPRSeeid. at 948-1457 (SSI's FPR), 1458-
2135 (TUVA'sFPR).

4 1d. at 2009.



In its FPR,SSIproposed the provision of personnel security and facility clearances
support services for a total estimated cos$26,199,522, to include both the base and option
periods. Id. at 1284. SSI's total proposed price of $28,672,731 included SSI's total proposed fee
(for both periods) of $1,348,209d. In Attachment L9 to its FPR, SSI identifiethreeprior
contractsas evidence of its relevant corporate experience:

Contract Date & Client | Amount Invoiced Description
Number to Dateor Final /
Initial Contract
Price
DE-AC52- 11/17/09 $[...]/ Incumbent contract.
10NA29739 | NNSA $[. . .]
DESCO000768( 12/28/12 $[.. .1/ SSI to provide “security support
DOE $[. . ] services for federal personnel, prime
contractors, and subcontractors.”
DE- 12/19/11 $[.. .1/ SSI to provide “expert and
SC0006145 | DOE $[.. ] professional technical assistance tp

conduct facility security surveys;
review security plans; review
vulnerability analyses; perform
Personnel Securithasks; conduct
Information Security tasks; conduct
Incidents of Security Concern tasks;
andconduct or assist in self-
assessments of all security program
areas to identify deficienciesd
required corrective actions.”

Seeid. at 1161-75 (11/17/09 contract), 1176-78 (12/28/12 contract), and 1179-80 (12/19/11
contract)® In Attachment E10 to its FPR, SSI proposed, based on its previous corporate

5 Error! Main Document Only. There is a welkestablished presumption in favor of
public access to court records and proceediggeNixon v. Warner Commc’ns, 435 U.S. 589,
597 (1978) (“[T]he courts of this country recognize a general right to inspect ayg ol
records and documents, including judicial records and documents.”); In re ViolafRureof
28(d), 635 F.3d 1352, 1356 (Fed. Cir. 2011) (“There is a strong presumption in favor of a
comma law right of public access to court proceedings.”). This presumption applies to court
records in civil adjudicatory proceedings, AmerGen Energy Co. by & Througbrixel
Generation Co. v. United States, 115 Fed. CI. 132, 136 (2014), including the rmeegntsned
by the Court of Federal Claims, 28 U.S.C. § 174(b) (2012); Pratt & Whitney Canada Inc. v.
United Statesl4 CI. Ct. 268, 273 (1988). The presumption of public access, however, “is not
absolute. Every court has supervisory power over its owarde and files, and access [may be]
denied where court files might . . . become a vehicle for improper purpdse®i, 435 U.S. at
598. Thus, “the decision as to access is one best left to the sound discretion of thertrial c
discretion to be extcised in light of the relevant facts and circumstances of the particular case.”
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Id. at 599. In exercising that discretion, a court “weigh[s] the interestsadd by the parties in
light of the public interest and the duty of the courtsl”at 602;accordAmerGen Energyl15

Fed. Cl. at 137 (“[T]his court must weigh the private interests advanced by ties pgdinst the
public’s interest in access to judicial proceedings.”). The party seekregttact access to court
records bears a “heavyioien of overcoming the presumption of open judicial recorsdtt &
Whitney, 14 CI. Ct. at 275. Indeed, only a “compelling justification” will suffecevercome

the presumptionld. at 274;accordin re Violation of Rule 28(d), 635 F.3d at 1358 (remarking
that another federal appellate court had concluded that “only the most complethmigg can
justify’ limitations on the disclosure of ‘testimony or documents actually intedat trial™”
(quoting Poliquin v. Garden Way, Inc., 989 F.2d 527, 533 (1st Cir. 1928)8rGen Energy

115 Fed. Cl. at 137 (“[A] party seeking to prevent disclosure of information subnstted a
evidence in dispositive judicial proceedings, whether at trial or in connection wmitii@n for
summary judgment, must demonstrabmpelling reasons for keeping such information out of
public view.”); see alsdratt & Whitney 14 CI. Ct. at 276 (“The common law right of access is
particularly strong with respect to materials considered by a courtri¢. c@cumstance in which
courts will deny public access to its records is when those records contame$susformation
that might harm a litigant's competitive standind\ixon, 435 U.S. at 598. Indeed, the
protective order in this case allows for the redaction of “information that mysbtexted to
safeguard the competitive process, including source selection information, faryprie
information, and confidential information . . . .” Protective Orderde#;alsdn re Violation of
Rule 28(d), 635 F.3d at 1360 (noting tha court’s local ruleRule 28(d)fakes it “clear that

the parties must confine their confidentiality markings [in their briefs] tarinétion covered by

a protective order”)Def. Tech., Inc. v. United States, 99 Fed. Cl. 103, 103 n.* (2011) (rejecting
the proposed redaction of information that did not fall within the protective ordenstabefiof
protected information); Magnum Opus Techs., Inc. v. United States, 94 Fed. CI. 512, 519 n.*
(2010) (rejecting proposed redactions “not concerning ‘protected information’iasdiaf the
protective order”); cfLinc Gov't Servs., LLC v. United States, 96 Fed. Cl. 672, 724 (2010)
(“The purpose of redaction . . . is to safeguard the competitive process, not to withhold
information that a party frowns on making public.”). However, if the redactions would be s
extensive as to render the affected document incomprehensible, the courenceseats
discretion and decline to make the®ee, e.g.In re Violation of Rule 28(d), 635 F.3d at 1360
(noting that “[t]re confidentiality markings in this case were so extensive that the non
confidential version of the brief is virtually incomprehensible” and that such “proper casual
approach to confidentiality markings . . . ignores the requirements of public aacdps|

deprives the public of necessary information”); Allied Tech. Grp., Inc. v. UnitédsS&4 Fed.

Cl. 16, 23 n.1 (2010) (“[1]f the court were to accept all of [the] proposed redactions, it would . . .
result[] in a nearly incomprehensible public do&ant”); MVM, Inc. v. United States, 46 Fed.
Cl. 137, 137 n.* (1999) (“If the language were redacted, the opinion would be
incomprehensible.”).

In this case, the parties agree that the information in the third column, captionedrfAm
Invoiced to Date poFinal/Initial Contract Price,” of the table appearing on pages 6 and 7 of the
version of the opinion filed under seal should be redacted. September 26, 2017 Joint Status
Report, Proposed Redactions 6-7. However, plaintiff also seeks to redact the informéder
the first, second, and fourth columns, respectively captioned “Contract Numbeig”&Da
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experience, 100% selfperformance ofthe] PBWS” Id. at 1279. SSI also provided a corporate
experience matrix that identified BSexperience in the PBWS areaqdf Program
Management2) Processing(3) Adjudication, anq4) Foreign Ownership, Control, or Influence
(“FOCI”). Id.

TUVA is a “privately held, wholly owned subsidiary of AKIMA, LLEwhich is a
wholly owned subsidiary of NANA Development Corporatiotd. at 1463-64 (footnote added).
AKIMA, LLC has twentyeight subsidiaries, id. at 3967, including SAVA Workforce Solutions,
LLC (“SAVA") , id. at 1464AKIMA Security, id. at 1862-63, andKIMA Infrastructure, LLC
id. Inits FPR,;TUVA proposedo satisfy the contract’s requiremebigjoining forces with
SAVA and another company, Inquiries, Inc. (“Inquiriesit). at 1463. TUVA's total proposed
price was$24,997,054, whickoveredboth the base and option periodd. at 1468. Included in
TUVA's contract price are TUVA's indirect and direct labor rates, which eseribed at length
in its FPR Seeid. at 1675-88, 1955-56.

Lastly, TUVA's FPR provides information regarding its and its affiligpesvious
corpoite experience. For example Attachment L9 to its FPRTUVA identifiedsevenprior
contracts as evidence of its relevant corporate experience:

Client,” and “Description.” September 26, 2017 Joint Status Report 1. According to plaintiff,
the information is proprietary and if known to plaintiffempetitors, “could give [them] insight
into the specific references on which [plaintiff] would rely for this typeasitiact.” 1d. In

addition, plaintiff claims that because its “past performance and corporaeszxge [were] not

at issue in this mtest,” the public does not need to have the information in order to understand
the court’s reasoningd. Defendant counters that the information should not be redacted
because it “is publicly available and has no bearing on the competitive prokss.?.

Plaintiff's argument is not persuasive. First, constraints that apply tafguecuring
agencies and their officiat® not apply to this courtSeeTorresAdvanced Enter. Sols., LLC v.
United StatesNo. 17-868C, 2017 WL 4366238, at (Gct. 2, 2017). Second, allegations of
competitive harm must be supported if they are to rebut the presumption of publictacmss
records.SeeAmerGen Energyl15 Fed. Cl. at 140-41 (noting that because broad, nebulous, or
conclusory allegations of cguetitive harm are insufficient to establish good cause for the
issuance of a protective order under Rule 26(c)(1) of the Rules of the UnitedC3tatesf
Federal Claims, “such allegations are insufficient to meet the more stringepéltiag reasons
standard required to rebut the presumption of public access with respect to judicidéNeco
Here, not only does plaintiff fail to specify what actions a competitor would ftétkeaid access
to information related to plaintiff's past performance, but plaintiff also failpécify what harm
would result from those actions. In syphaintiff has not advanced a compelling justification for
the court to redadhe information described above from its September 12, 2017 Opinion and
Order.

6 AKIMA is referred to in the administrative record as both “AKIMA” and “Akima.”

-9-



h
ita

2Nt
nd
R

Contract Date & Client | Amount Invoiced Description
Number to Date or Final /
Initial Contract
Price

HSSCG5-08- | 4/22/08 $[...1/ Inquiries to provide “personnel

D-00009 Department of | $[. . .] security support services.”
Homeland
Security
(“DHS”)

DJD-10-C- 12/28/09 $[...]"/ SAVA to provide “qualified Project

0014 (original) | Drug $.. ] Management, Administrative, and
Enforcement Data Analysis Support services wit

DJD-16-R- Administration the prerequisite technical and

0004 (bridge) | (‘“DEA”) administrative knowledge, skills,

and abilities to enhance the
operational performance of the
[DEA’s Tactical Dversion
Squads].”

JFBF10-035 | 5/5/10 $[...1/ TUVA and SAVA to provide
Federal Bureau 3. . .] subject matter expert services “sug
of as investigations, adjudications, dg
Investigation analysis, program management,
(“FBI") training, identifying threats to the

U.S. such as foreign investments,
insider threats, etc.”

DTFAWA-14- | 6/23/14 $[...1/ TUVA to provide “direct support to

C-00023 Federal $[. . ] FAA ... in carrying out many
Aviation [human resources (“HR”)] program
Administration services such as compensation an
(“FAA") benefits, worldife, talent

development, business manageme
performance management, labor a
employee relations, and regional H
services across the U.S.”

HQO0034-14-C-| 9/9/14 $[.. ]/ Inquiries to provide DOD with

0059 Department of | $[. . ] “Adjudications and Administrative
Defense Support Services.”

(“DOD”)

HC1028-14-P-| 9/12/14 $[..]/ SAVA to “track and analyze

0271 (prime | United States | $[. . .] metrics, as well as implement

contract) Army Office of [knowledge management] emsure

the Provost

[their customersgapture develop,

L.
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PO Marshal share, and effectively use
1321000013 General organizational knowledge.”
(contract with | (“Army

Prime) OPMG”)

Task Order 9/16/14 $[...]1/ SAVA to provide a Project Manage
QOuU United States | 9. . .] with “funding for five
OHRT201400 | Capitol Police Investigator/Adjudicators to support
003 against (“USCP") the USCP” Office of Human

GSA Schedule Resources.

Contract GS

07F-0451Y

Seeid. at 1689-94 (5/5/10 contract), 1694-96 (6/23/bhicac), 169698 (9/16/14contract),
1698-1701 (9/12/14 contract), 1701-03 (12/28/68tact) 1703-05 (9/9/14 contract), and 1705-
08 (4/22/08 ontract)(footnote added). In additiom Attachment E10 to its FPRTUVA

provided a corporatexperience matrix that identified which of the various tasks identified in the
four PBWS areasld. at 1709-11.

On August 30, 2016, following SSI's and TUVA'’s submission of their FPR3Pihe
once again conducted a technical evaluation of both offerors’ cost prop8sald. at 2136-37
(evaluation of SSI's proposal), 2138-39 (evaluation of TUVA'’s proposal). On Sept8mber
2016, the IPT issued its final evaluation rep@eeid. at 2140-210.

C. Initial Award and First Bid Protest

On Septembe?8, 2016, th&SAissuedher Source Selection Document (“SSD e
id. at2261-70. Two days later, on September 30, 20EG\NSA notified SSI that the contract
had been awarded to TUVAd. at2274. In its notification letter to SSthe NNSA statel that
TUVA was selected because its proposal provided the best value to the govemimiens iof
technical merit and price, consideg the RFP’s evaluation criteridd. TheNNSA also
provided SSI witha tablesummariing the NNSA’s assessment tiietwo offerors’ proposals®

Criterion 1 Criterion 2 Criterion 3 Criterion 4 Criterion 5
(Technical (Staffing Plan | (Corporate (Past (Cost)
Approach) & Program Experience | Performance) | * in millions
Manager of dollars
Qualifications)
TUVA Excellent Excellent Good Very Good $24.99
SSI Good Satisfactory Good Very Good $28.67

Id. at 2275. Further, the NNSA attached to its notification letter a copy of its technical
evaluation of SSI's proposal that described all of the strengths and weakhessese

8 The table is not reproduced in its exact format.
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assessedld. at 2277-301. Of particular note is the significant weakness that the NNSAeadssess
for SSI's staffing plan:

In SSI's FPR they described job duties for Adjudication Major
Services (PBWS 4.3.1) for the Personnel Security Specialist 1 that
does not include the [. . .]. This is not efficient and does not lend
to proficient [. . .]. ... [SSI's] approach does not provide the
appropriate skill mix that is likely to result in efficient and
successful contract performance related to all PBUStions.

This is a flaw in the proposal that appreciably increases the risk of
unsuccessful contract performance.

Id. at 2288-89accordid. at 2194-95 (containing the IPT’s September 8, 2016 final evaluation
report) In addition,the NNSA informed SShat it was entitled to a debriefing, which meant

that SSI was permitted to submit written questions to the NN8AIn one of its written

guestions, SSI sought more informatregardingthe NNSA'’s assignment dfiat significant
weakness:“In Criterion 2— Staffing Plan & PM Quals, can the Government explain why the
Weakness discussed was considered signifitalct?at 2306. In a response dated October 6,
2016, id. at 2302, the NNSA stated: “The Government determined the proposed job duties/skill
mix in the Staffing Plan were not likely to result in efficient and swgfoeperformance of the
PBWS, and it is a flaw in the proposal that appreciably increases the risk of wsuicce

contract performancejl. at 2306.

Less than one week later, @ttober 11, 2016, SSI filed a bid protest with the United
States Government Accountability Officé5AQO”) challenging theNNSA’s award of the
contract to TUVA. Id. at2310-70. During the proceedingise NNSA produced certain
documents, includingopiesof TUVA'’s proposal andheNNSA'’s evaluation of TUVA'’s and
SSI's proposalsld. at 2456-64. In respons®Sl| filed a supplemental bid protest witie GAO
on November 4, 2016d. at 2465-75. On November 10, 201&e NNSA filed aNotice of
CorrectiveAction and Request to Dismiss the Prof&dbtice of Corrective Action”)wherein it
indicated that it would reevaluate the acceptable offerors’ proposailsw the acceptable
offerors’ size qualificationsand prepare a new selection decisitth at 2491, see alsad. at
2534 (indicating that only the proposals evaluated by SSI and TUVA were deerapthhls).
Then, on November 15, 2016, the NNSA clarified the scope of the corrective action: “Should
the agency identify new weaknesses and/or defiaernin its reevaluation of proposals that it
would have been obligated to raise in the previous round of discussions, the agency will give
acceptable offerors an opportunity to address the new weaknesses and/aroiesiane
additional discussions.Id. at 2524. The following dayhe GAO dismisse®SI's bid protest,
finding that the NNSA'’s promise to reevaluate the offerors’ proposals esh&S1's protest
academic.ld. at 2500.

D. Reevaluation and Secon&id Protest
On February 22, 2017, tiNNSA’s IPT issued it€orrective Action Final Evaluation

Report (“Revised IPT Report”)Seeid. at2521-610. In its Revised IPT Report, the NNSA used
“the methodology described in the SSP to assess each proposal’s meritan tel#te
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evaluation criteria stated in the RFRd. at 2527. Specifically, the NNSA compared the
offerors’ past experiences with the list of tasks required in the PB3E8id. at 2537-569
(evaluation of TUVA's FPR), 2575-604 (evaluation of SSI's FP®R/jth respect to Critéon 1
(Technical Approach), Criterion 2 (Staffing Plan and Program Mar@gelificationg, and
Criterion 3 Corporate Experienggethe followingadijectival rating definitions were applied

Rating

Definition

Excellent

The Proposal addresses the requaets in an exceptional manner normal
evidenced by at least one significant strength or a combination of stren
and no weaknesses and a very high probability of successful contract
performance with a low degree of risk.

Good

The Proposal addresses tBquirements in a comprehensive manner
normally evidenced by strengths that outweigh any weaknesses and a
probability of successful contract performance with a low degree of risk

Satisfactory

The Proposal addresses the requirements in an acceptable manner no

gths

nigh

evidenced by strengths and weaknesses that are generally offsetting and a
reasonable probability of successful contract performance with a moderate

degree of risk.

Less Than
Satisfactory

The Proposal addresses the requirements in a less than acceptable mg
with weaknesses that outweigh strengths, if any; and a low probability ¢
successful contract performance with a moderate to high degree of risk|

b=

Id. at 2529. With respect to Criterion 4 (Past Performance), diffadgettival raing definitions

wereused:
Rating Definition

Exceptional Performance meets contractual requirements and exceeds many requil
to the government’s benefit.

Very Good Performance meets contractual requirements and exceeds some to the
government’s besfit.

Satisfactory Performance meets contractual requirements.

Marginal Performance does not meet some contractual requirements. The elem
being assessed reflects a serious problem for which the contractor hats
implemented satisfactory correaiactions.

Unsatisfactory | Performance does not meet contractual requirements and recovery is 1|
likely in a timely manner.Contractor’s corrective actions to date are
ineffective.

Neutral The Vendor lacks a record of relevant or available past performance or
whom information on past performance history is not available. There i
expectation of either successful or unsuccessful performance based on
Vendor’s past record.

not ye

S no
the

Id. Lastly,the NNSA performed a cost realism analysis of both paposSeead. at 2570-74
(analysis of TUVA's FPR), 2605-06 (analysis of SSI's FPR).
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The next day, February 23, 201fie SSAissuecherRevised Source Selection Decision

(“Revised SSD”) Id.at 261119. Significantly, th&sSAconcluded that there wa® evidence

of underbidding in TUVA'’s cost proposald. at 2618. That same day, the NNSA again notified

SSI that the contract had been awarded to T4 again provided SSI wittable
summarizingts assessment of the tvadferors proposals’ Id. at 2620-52.

Criterion 1 Criterion 2 Criterion 3 Criterion 4 Criterion 5
(Technical | (Staffing Plan | (Corporate (Past (Cost)
Approach) & Program Experience | Performance) | * in millions
Manager of dollars
Qualifications)
TUVA Excellent Excellent Good Very Good $24.99
SSI Good Satisfactory Excellent Very Good $28.67

Id. at 2621. According tthe NNSA, “[t]he rationale for the awarfio TUVA wasthat] TUVA’s
proposal represents the best value to the Government in terms of technical mergeand pr
consideing the evaluation criteria in the solicitationld. Both parties then receiveds they
had before, explanatodebriefing letters.Seeid. at 269094 (TUVA's letter),269598 (SSI's
letter).

On March 7, 2017, SSl filed its second bid protest vidXAO. Id. at 2699-779.
According to SSItheNNSA (1) failed to advise SSI of a significant weakness during
discussions, (2) unreasonably and unequally evaltlaggmtoposals pursuant to Criterion 2, (3)
misevaluated TUVA'proposal pursuant Griterion 3 and Criterion 4(4) failed to perform a
proper cost realism analysis, (5) misevaluated TUVA's proposal pursuantdndd 1 and
Criterion2, and (6) unreasonably assigned two weaknesses to SSI's proposal pursuant to
Criterion 1. Id. at 2705-24.0n April 4, 2017 theNNSA issuedts Contracting Officer’s
Statement of Facts and Agency Memorandum of Law. Id. at 2838-79.

Approximately two months later, on June 15, 2Gh&GAO denied SSI's protesGee
id. at 2953-67 First,the GAO concludedhattwo of the protest grounds raised by SSI were
untimely. Id. at 2958-59. They were ($SI's claim thatthree of the contract references
provided for two of TUVA’s subcontractors (contracts HC1028-14-P-0271 and DJD-10-C-0014
for SAVA, and contracHSSCCG08-D-00009 for Inquiries) are not relevant to the work
required pursuant to the RFP given the lack of similarity and complexity to the werk dued
(2) SSI's claim thathe NNSA failed to notify it during discussions of tNeNSA’s assessment of
a significant weaknessthat SS| failed to state that Personnel Security SpecialisPSS) |
personnel would [. . .]ld.

Secondthe GAO concluded that SSI's claim that the agamogasonably evaluated the
realism of TUVA's proposed costs lacke@mh. 1d. at 2959-60. Rather, tl&AO foundthat(1)
theNNSA was not required to perform an in-depth cost analysis, or to verify eacimitem
assessing cost realisii2) the NNSA was not required to achieve scientific certainty in its cost

° The table is not reproduced in its exact format.
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realism analgis, (3) the NNSA'’s cost realism analysis was reasonable because it used a variety
of methods to evaluate the direates, to include a discrete analysis of labor rates by category
(4) theNNSA's determination that TUVA'’s “allocation of labor categormesl skill mix for the
tasks[was] sufficient and realistic to accomplish the PBW/&s proper; and (3heNNSA'’s
evaluation of TUVA's indirect rates, in light of the information provided by TUM#lthe

NNSA'’s comparison of “TUVA’s proposed indirect rategh its DCAA-provided Forward

Budget Submission” was appropriatel. at 2960-61.

Third, with respect to SSI's argument thia@ NNSA'’s discussions with SSI and TUVA
were not equal, th&6AO noted that while an agency must treat offerors equaltiait‘offerors
must be afforded equal opportunities to address the portions of their proposals that require
revision, explanation, or amplification,” the actual discussions need not be “idéntatadt
2962. The GAO then concluded that SSI's complaimthis respect was based on a comparison
of “two very different discussion scenarios,” and that oveltedNNSA'’s discussioawith SSI
and TUVA were “reasonable and equal, particularly when the content of thestbssot just
the length, are takento account.”ld. at 2963.

Fourth,the GAO concluded that SSI's claim thi&ie NNSA improperly assigned SSI two
weaknesses for the same issue relating to its technical apprtheh [SSI's] proposal
regarding risk mitigation for th@ PFCdid not provide an effective approach to avoid or
minimize risks—was without merit.ld. Noting thatts review was limited to determirgn
whether theNNSA's “evaluation conclusions were reasonable and consistent with theaierms
the solicitation and applicable procurement laws and regulatitthe3AO concluded that the
two weaknesses were appropriately assigned because “each weakngsg] aligim a specific
portion of the PBWS.”Id. at 2963-64.

Fifth, the GAO concluded thaSI's claim thathe NNSA improperlygave TUVA's
staffing plan a rating ofExcellent” was baselesdd. at 2964-65. According tine GAO, (1)
theNNSA's findings with respect to TUVA'’s plan and its propos®d were amply supported
by the record, and (2) tiéNSA’s assignment ad signifiant weaknessnly to SSI's proposal
when TUVA's proposal had the same problem did not prejudice SSI because the SSA did not
rely on this distinction in making héestvalue decision.ld.

Lastly, with respect to SSI's claim th#teNNSA’s assignment ahe rating of “Good”
for TUVA’ s corporate experience andéry Good” forTUVA’s past performanceas not
merited,the GAO concluded that (1) the first rating was warranted becauseatjajrcy
properly may attribute the experience or past performancearfeat or affiliatecompany,”
and because “the solicitation specifically allowed for the consideration mdrede experience
and past performance of subcontractors,” id. at 2965-66; and (2) the second ratingraateava
because “the solicitation specifically stated that the agency would cortsdgfféror’s (or team
member’s or subcontractor’s) experience as it related to performing trenpat the PBWS
that it was proposed to perform,” and because the solicitation also permitted @iimsidEthe
past performance of team members and subcontraitoas 29%56.
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E. The Instant Protest

Five days after the GAO denied its protest, SSI filed the instant pro®ksetS forth
three claims for relief in its complaint. First, SSI claims thaNNSA failed to advise it of a
significant weakness during discussions. Cofifpfi4-52. According to SSthe NNSA
concluded that SSI's proposal contained a significant weakness pursuant iorC2itéd.  46.
SSI further avers thaihe NNSA thenfailed to notify SSI of that weakness during the discussion
period: “NNSA failed to follow the requirements of FAR 15.306(d) that a contractiiogr
must indicate to or discuss ‘significant weaknesses’ with each offeror aothpetitive range
and, as a result, the discussions that NNSA held with SSI were not meanindfdl49. SSI
contends that this significant weakness was material to NNSA’s evalagdt®®I's proposal and
ultimate decision to award the contract to TUVIA. 1148, 50.

Sewond, SSI claims thaheNNSA'’s evaluation of TUVA under theogporateexperience
and @stperformancecriteria was arbitrary and capricioukd. 153-63. According to SSihe
NNSA unreasonably permitted TUVA to rely on experience references prowded\bA and
its subcontractorsld. 1154-59. Specifically, SSI claims that (the NNSA unreasonably
permitted TUVA to rely on subcontractor SAVA'’s experience for an areseafdhtract that
does not involve SAVAand that if SAVA’s g&perience for PBWS Area 5ad been properly
excluded TUVA would have been rated “Satisfactory” rather than “Good” for Criteriad. 3
54-56;(2) the NNSA unreasonablfound TUVA's sole experience reference and two of
subcontractoSAVA'’s experience references to béekant when theyelated to contracts that
were not similar in size to the contract at issdef 57 and(3) the NNSA unreasonably found
TUVA's sole experience reference, one of subcontractor SAVA'’s experiencenadsr and one
of subcontractor Inquies’s experience references to be relevant when none was performed as a
federal prime contractord. 58 Lastly, SSI contends in its second count thalNNSA’s
evaluation of TUVA under thegstperformance criterion was unreasonable bectheslNSA
considered experience that was not relevant, as relevance was defined in the. RFER.

Third, SSI claims thahe NNSA failed to properly conduct a cost realism evaluation.
1165-70. According to SSI, in evaluating TUVA'’s proposal for eceatism, a review required
by the RFPthe NNSA failed to recognize TUVA'’s unrealistically low direct rates famdd to
adjust TUVASs probable cost on this basis. Id. § 66. In addition, SSI contendbeiNtISA
failed to recognize that TUVA’s indict rates were too low to provide the employee benefits
TUVA promised in its proposal and failed to adjust TUVA'’s probable cost accorditdylff 67.
SSI also contends thiite NNSA (1) failed to consider whether TUVA's technical approach was
consistent with its proposed costs—according to SSI, TUVA'’s cost proposal was steainsi
with incumbent retention; and (2) misevaluated TUVA's staffing plan, ignored andistency
between TUVA's cost proposal and its technical approach, and erroneously conicatded
TUVA would be capable of meeting the RFP’s requiremelutsy 68. In SSI's viewthe
NNSA'’s cost realism analysis wassufficiently documented and there is no evidence in the
contemporaneous record of a reasonable cost realism evaluati§ir9.

In its request for reliefGSI claims it is entitled to a permanent injunctiloat requires the

NNSA to: “(i) refrain from proceeding with TUVA's contract; (ii) allow SSI tdosit a new
FPR addressing Criterion 2; (iii) reevaluate TU¥Aroposal under the corporateperience
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and @stperformance criteria; and (iv) conduct a proper cost realism analysis.plCh2n

In light of the NNSA’s agreement to stay the performance of TUVA's contract for ninety
days to allow for the resolution of this protest, id. § 39, the court entered a scheddding
providing for the briefing of crosstotions for judgment on the administrative record. Briefing
has concluded, and the court heard argument on September 12, 2017.

IIl. STANDARD OF REVIEW

When entertaining a motion for judgment on the administrative record in a bid protest,
the United States Court of Federal Claims (“Court of Federal Claims”ws\tlee challenged
agency action pursuant to the standards set forth in 5 U.S.C. 8 706. 28 U.S.C. § 1491(b)(4)
(2012). Although section 706 contains several standards, “the proper standard to be applied in
bid protest cases is provided by 5 U.S.C. § 706(2)@xpviewing court shall set aside the
agency action if it is ‘arbitrary, capricious, dsuge of discretion, or otherwise not in accordance
with law.” Banknote Corp. of Am. v. United States, 365 F.3d 1345, 1350 (Fed. Cir. 2004).
Under this standard, the court “may set aside a procurement action if ‘(1) thespreatir
official’s decision lgked a rational basis; or (2) the procurement procedure involved a violation
of regulation or procedure.” Centech Grp., Inc. v. United States, 554 F.3d 1029, 1037 (Fed. Cir.
2009) (quoting Impresa Construzioni Geom. Domenico Garufi v. United States, 238 F.3d 1324,
1332 (Fed. Cir. 2001)).

“[C] ontracting officers are ‘entitled to exercise discretion upon a broad rarggies$i
confronting them’ in the procurement procesBripresa 238 F.3d at 1332-33 (quoting
Latecoere lIrit, Inc. v. U.S. Dept of Navy, 19 F.3d 1342, 1356 (11th Cir. 1994)). Thus, the
court’s review of a procuring agency’s decision is “highly deferentidVanced Data
Concepts, Inc. v. United States, 216 F.3d 1054, 1058 (Fed. Cir. 3@@®|scitizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971) (“The court is not empowered to
substitute its judgment for that of the agency.”). Indeed, “technical ratings . . . involve
discretionary determinations of procurement officials that a court will nohdeguess.”E.W.
Bliss Co. v. United States, 77 F.3d 445, 449 (Fed. Cir. 12@6urdisometrics v. United States
5 CI. Ct. 420, 423 (1984) (“[W]here an agency’s decisions are highly technical in nature, . . .
judicial restraint is appropriate and proper.Furthernore, when engaging in a negotiated
procurement, aproteste’s burden of proving that the award was arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law is greater than in othgofyipiel
protests.”_Galen Med. Assocs., Inc. v. United States, 369 F.3d 1324, 1330 (Fed. Cir. 2004).
And, when a contract is to be awarded on a “best value” basis, contracting dfficerseven
greater discretion than if the contract were to have been awarded on the bagislohedsid.
(citing E.W. Bliss Co., 77 F.3dt449) (“Procurement officials have substantial discretion to
determine which proposal represents the best value for the government.”)).

Given the highly deferential standard of review, when a protester challenges the
procuring agency’s decision as lacking a rational basis, “the test for negieaurts is to
determine whether the contracting agency provided a coherent and reasoplaplatiex of its
exercise of discretion, and the disappointed bidder bears a heavy burden of showirgg that t
award decision had no rational basigripresa 238 F.3d at 1332-33 (citation and internal
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guotation marks omittedgiccordAdvanced Data Concept816 F.3d at 1058 (“The arbitrary and
capricious standard . . . requires a reviewing court to sustain an agency actiargenaticnal
reasoning and consideration of relevant factors.”). When a protester thaintise procuring
agency'’s decision violates a statute, regulation, or procedure, it must show thalatien was
“clearand prejudicial.”Impresa 238 F.3d at 1333 (internal quotation marks omitted).

In addition to showing “a significant error in the procurement process,” a pratasse
show “that the error prejudiced it.” Data Gen. Corp. v. Johnson, 78 F.3d 1556, 1562 (Fed. Cir.
1996);see als®Bannum, Inc. v. United States, 404 F.3d 1346, 1351 (Fed. Cir. 2005) (holding
that if the procuring agency’s decision lacked a rational basis or was madtatiowi of the
applicable statutes, regulations, or procedures;dbg must then “determine, as a factual
matter, if the bid protester was prejudiced by that condueGBA, LLC v. United States, 60
Fed. CI. 196, 203 (2004) (“To prevail in a bid protest, a disappointed offeror must show both
significant error in the mcurement process and prejudice to its posture in the procedxn”).
establish prejudice . . ., a protester must show that there was a ‘substantial ithemadd have
received the contract award absent the alleged erBatiknote, 365 F.3d at 1351 (quoting
Emery Worldwide Airlines, Inc. v. United States, 264 F.3d 1071, 1086 (fiec2001));see
alsoData Gen.78 F.3d at 1562 (“[T]o establish prejudice, a protester must show that, had it not
been for the alleged error in the procurement procesig thas a reasonable likelihood that the
protester would have been awarded the contract.”); Statistica, Inc. v. Christthér.3d 1577,
1581 (FedCir. 1996) (“To establish competitive prejudice, a protester must demonstrate that but
for the alleged error, there was a ‘substantial chance that [it] would receiveah-dhat it was
within the zone of active consideration.” (quoti@4\CI, Inc-Fed. v. United States, 719 F.2d
1567, 1574-75 (FedCir. 1983))) accordOvergreet Elec. Co. v. United States, 47 Fed. Cl. 728,
742-43 (2000).

[ll. ANALYSIS
A. Standard for Interpreting a Solicitation

As an initial matter, the court muséfine theNNSA'’s obligationwhenreviewing the
various proposals it received in response to its solicitation. The otenpriets a solicitation in
the same manner as it would a contré&geBanknote, 365 F.3d at 1353 n.4 (citing Grumman
Data Sys. Corp. v. Dalton, 88 F.3d 990, 997-98 (Fed. Cir. 1996)). Thus, as with the
interpretation of a contract, the “[i|nterpretatiofithe solicitation is a question of law . . .1d.
at 1353. The court begins by examining the solicitation’s plain language, and in doing so
considers “the solicitation as a whole, interpreting it in a manner that haes@md gives
reasonable meary to all of its provisions.”ld. “If the provisions of the solicitation are clear
and unambiguous, they must be given their plain and ordinary meaning; [the court] may not
resort to extrinsic evidence to interpret therid?”

However, when the language of the solicitation “is susceptible to more than one
reasonable interpretation,” the solicitation is ambigudds.If the solicitation contains an
ambiguity, then the court must determine whether that ambiguity is p&emtaman Data Sys.
88 F.3d at 997. “A patent ambiguity is present when the contract contains faciatgigtent
provisions that would place a reasonable contractor on notice and prompt the contractdyto r
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the inconsistency by inquiring of the appropriate parti€&ratosMobile Networks USA, LLC

v. United States, 213 F.3d 1375, 1381 (Fed. Cir. 2000). Patent ambiguities are “obvious, gross,
[or] glaring.” Grumman Data Sys88 F.3d at 997 (quoting H & M Moving, Inc. v. United
States499 F.2d 660, 671 (CEl. 1974)). If a solicitation contains a patent ambiguity, the
protesters interpretation of the solicitation will fail unless it previously sought clarifictiom

the procuring agency regarding the ambiguous langulaget 997-98accordStratos Mobile
NetworksUSA, 213 F.3d at 1381. If the ambiguity is not patent and the protester demonstrates
that it relied upon the ambiguity, then the ambiguity will be construed againsafter df the
solicitation—the procuring agencySeeNVT Techs., Inc. v. United Sikes 370 F.3d 1153, 1162
(Fed.Cir. 2004).

B. SSICannot Prevail on the Merits of Its Protest

1. SSI Waived Its Right to Object tothe NNSA'’s Failure to Disclose a Significant
Weakness During Discussions

SSI’s first claim concerns tiéNSA's failureto disclose the significant weakness
pertaining to the job duties/skill mix described in the staffing dlamng discussions.
According to SSI, although a description of the duties of the PSS | position wastpneiss
initial proposal, when thBINSA assigned this particular significant weaknéissnly referenced
SSI's FPR Pl.’s Mot. 11 (citing AR 2194-95). SS8laimsthat the only change it madeits
description of the duties of the PSS | position in its FPR was to add that “[t]leRers
Searity Specialists are responsible for all tasks in PBWS 4.3.1 and 418.4citing AR 1235).
SSlargues, thereforéhatthe NNSA's failure to reopen discussions to advise SSI of its
assignment of a significant weakness so that SSI would have ariuwptyaio amend its FPR
was a violation of the FARId. at13. SSI concludes: “Thus, NNSA'’s evaluation of SSI under
Criterion 2 was flawed, and the resulting award decision based on that evaluation was
unreasonable, arbitrary, and capricioukd”

Defendantontends that SSI waived its argument thaNNSA erred by failing to
engage in discussions with SSI regarding a significant weakness in itsgspédih. Def.’s
CrossMot. & Resp. 14-18. Relying on Blue & Gold Fleet, L.P. v. United States, 492 F.3d 1308
(Fed. Cir. 2007), a decision tife United States Court of Appeals for the Federal Circuit
(“Federal Circuit”),defendantirgues that SSI forfeited its right to challetigeNNSA’s
decisionin this regard because SSI did rase its objectin after theNNSA’s November 10,
2016 notice of its intent to take corrective action and prithe®dINSA’s award of the contract
to TUVA. Id. According to defendant, pursuant to the Blue & Gékktwaiver rule, bidders
are encouraged “to raise isswasly on so the agency can expeditiously address and resolve
them in connection with the procurement, rather than through costly, afteethgigation.”
Id. at 14. In addition, defendaavers that although the waiver rule was originally interprate
applying solely to solicitations, the Federal Circuit expanded application aflehrcover “all
pre-award situations.”ld. at 15 (quoting Comint Sys. Corp. & EyelT.com, Inc., Joint Venture v.
United States700 F.3d 1377, 1382 (Fed. Cir. 2012)). Defendant concludes: “Thus, to the
extent that a bidder perceives any defect, ambiguity, or error regandisgdpe of the proposed
corrective action, then it must raise that concern before the agency emgtge¢sction should
it wish to preserve its objectionfd.
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SSI disputeslefendaris interpretation of the Blue & GolBleetwaiver rule. Pl.’s Reply
& Resp.2-5. According to SSI, the waiver only applies to challenges alleging errors in the
solicitation, notto challengeslleging errorsn the evaluation procestd. at 34. Quoting
Vanguard Recovery Assistance v. United Sté@8d~ed. Cl. 81, 92 (20113SI argues that “had
[the agency] at any point in taking correctacion modified its solicitation and called for new
proposals, then the somewhat extended doctrine of timeliness and waiver regregénée
progeny ofBlue & Gold Fleetin this court could well have been triggeredd: (internal
guotation marks omitted). In addition, SSI contends that it would have been premaiute f
protest immediately following NNSA'’s notice that it intended to take correctivendoicause
“the determination during the reevaluation that this aspect of SSI's proposalsigasficant
weakness had not yet been madel.’at 3 n.2.

Defendant counters that SSI's reliarmnVVanguard Recovery Assistanisemisplaced.
Def.’s Reply 45. According to defendant, Manguard Recovery Assistantbe court held that
theBlue & Gold Fleetwaiver rule was inapplicable to the proee'st challengebecause it related
to “perceived evaluation defects in connection with the agency’s corrective aftéo a GAO
protest,” whereas in the instant case, SSI's challengegatateprocedural errorSSI’'s claim
thatthe NNSA failed to follow the requirements of FAR 15.306(d) by precluding SSI from
submitting a revise&PRto address the significant weakness in its staffing-plget SSI failed
to raise the issue prior tbeNNSA’s award of the contract to TUVAd. In addition, defendant
challenges SSI's claim that it would have been premature for SSI to challengertlog’'a
corrective action because tN&ISA had not yet determined whether to assign SSI's proposal a
significant weaknessld. at 5. Defendantlaims that SSI was aware of the agency’'dyamain
this respect by the time it filed its first protest and certawdg awardy the timethe NNSA
took corrective actionld.

In the instant casd, is undisputed that, pursuant to the FAR, “[e]xchanges with offerors
after establishment of the competitive rahgee intended to be meaningitdnversations
between the parties:

Negotiations are exchanges, in either a competitive or sole source
environment, between the Government and offerors, that are
undertaken with the intent of allowing theefbr to revise its

proposal. These negotiations may include bargainimargaining
includes persuasion, alteration of assumptions and positions, give-
andtake, and may apply to price, schedule, technical requirements,
type of contract, or other terms of a proposed contract. When
negotiations are conducted in a competitive acquisition, they take
place after establishment of the competitive range and are called
discussions.

FAR 15.306(d). Significantly,the contracting officer must. . indicate to, or discuss with, each
offeror still being considered for award, deficiencies, significant wesdas, and adverse past
performance information to which the offeror has not yet had an opportunity to respaxi.”
15.306(d§3). It is furtherundisputed that the NNSA failed to conduct such discussions with SSI
prior to the NNSA's initial award of the contract to TUV&eeDef.’s CrossMot. & Resp. 15-
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16 (“[W]e recognize that NNSA did not conduct such discussions regarding a sighific
weakness in [SSI's] stiing plan such that [SSI] could have addressed the significant weakness
in its [FPR].”), Def.’s Reply 2 (“In our cross-motion, we acknowledged that NNSA did not re-
open discussions wiflsSI] to address a significant weakness in its Staffing Plan (@nite&)

that the agency identified in its evaluatio®6I'sFPR] . .. Thus[SSI] did not have an
opportunity to address the significant weakness before the agency completigidlitsvialuation

of proposals.”). Nevertheless, pursuant toBhee & Gold Fleetwaiver rule,SSI had an

obligation to object to this error in a timely fashion.

In Blue & Gold Fleetthe Federal Circuit affirmed the conclusion of the Court of Federal
Claims that the protest's challenge to the terms of the solicitatiasnich was not raised until
after the deadline for the submission of proposals, was untiméB/F.3dat 1312-16.In doing
so, the Federal Circuit recognized, for the first time, a waiver rule for big g0

[A] party who has the opportunity to otij¢o the terms of a
government solicitation containing a patent error and fails to do so
prior to the close of the bidding process waives its ability to raise
the same objection subsequently in a bid protest action in the Court
of Federal Claims.

Id. at1313;accordid. at 1315;Bannum, Inc. v. United States, 779 F.3d 1376, 1380 (Fed. Cir.
2015). It found support for such a waiver rule in (1) the statutory mandate of 28 U.S.C. §
1491(b)(3) that courts are to “give due regard tahe need for expediitus resolution of” bid
protests, (2) the fairness rationale underlying the doctrine of patent amp{@uitye GAOS

rule that challenges to the terms of a solicitation must be brought prior to thmeléad|
submitting bids or proposals, and (4) the analogous doctrines of laches and equadppkd &s
the patent contextBlue & Gold Fleet492 F.3d at 1313-150f these rationales for the
recognition of a waiver rule, the Federal Circuit placed particular emphafagmess and the
expeditious resolution of bid protests:

In the absence of a waiver rule, a contractor with knowledge of a
solicitation defect could choose to stay silent when submitting its
first proposal. If its first proposal loses to another bidder, the
contractor could then confierward with the defect to restart the
bidding process, perhaps with increased knowledge of its
competitors. A waiver rule thus prevents contractors from taking
advantage of the government and other bidders, and avoids costly
afterthe-fact litigation.

Id. at 1314 see alsad. at 1315 (“[T]he statutory mandate of [28 U.S.C.] § 1491(b)(3) for courts
to ‘give due regard to . . . the need for expeditious resolution of the action’ and the eational
underlying the patent ambiguity doctrine favor recognitba waiver rule.”)DGR Assocs.,

Inc. v. United States, 690 F.3d 1335, 1343 (Fed. Cir. 2012) (“[l]f there is a paerdiear,

error in a solicitation known to the bidder, the bidder cannot lie in the weeds hoping to get the
contract, and then if it does not, blindside the agency about the error in a court suit.”).
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The Federal Circuit revisited tligdue & Gold Fleetwaiver rule inComintSystems In
that case, the procuring agency amended the solicitation four months aftexpbsapr
submissiordeadline. 700 F.3d at 1380. More than two months later, it awarded three contracts
pursuant to the amended solicitatidd. The protestr objected to the terms of the amendment,
but did not lodge a protest until after the procuring agency awardedrh@acts.Id. at 1380-81.
Specifically, the protest lodged a protest with the GAO almost two weeks after the contracts
were awardedld. at 1380. Then, two months lateafterthe GAO denied its protesithe
protesteffiled a complaint irthe Court ofFederal Claims.d.

Upon review, the Federal Circuit agreed with the government that the prdtelsteito
preserve its challenge to the terms of the solicitation amendment by not raisiagtib fine
award of the contractdd. at 1381. Althoul it recognized that thBlue & Gold Fleetwaiver
rule was not directly applicable to the circumstances before it because thatsmlievas
amended after the proposal submission deadline, the Federal Circuit concludiee teasoning
of Blue & Gold Heet"“applie[d] to all situations in which the protesting party had the opportunity
to challenge a solicitation before the award and failed to doldodt 1382 see alsad.
(remarking that the policy behind tBéue & Gold Fleetwaiver rule supported the extension of
the rule “to all preaward situations”).Accordingly, it held that “assuming that there is adequate
time in which to do so, a disappointed bidder must bring a challenge to a solicitationiogrdai
patent error or ambiguity prior to tlagvard of the contract.1d.; accordid. (“|W]here bringing
the challenge prior to the award is not practicable, it may be brought thetgadtss also
Bannum, 779 F.3d at 1381 (holding that phnetestethad waived its “solicitation challenge by
not properly raising it before the close of bidding” and noting thaprbiestethad not argued
that such a challenge would be “impractical” or that its failure to raise such a challasg
excusable for good cause).

In the case at bar, the issuesenteds whether SSI waived its right tdbject tothe
NNSA'’s concededailure to conduct discussions regarding the significant weakness in SSI's
FPR. As noted above, the GAO concluded thatause SSI failed to raise the issue between
SeptembeB0, 2016, thelateSSllearned that it was unsuccessful in its bid, Bedruary 3,
2017, the date the NNSA issued its ReviS&D, it waived the right to raise the issue before the
GAO in its March 7, 2017 second bid proteSeeAR 2958-59. The GAO focused on tlaef
that SSI failed t@hallenge the scope of the corrective action when it was discussed by the
parties in several electroniail messagedated November 15, 2016d. at 2958-59.
Specifically, the GAO notethat when TUVA asked the NNSA whether itsreative action
would include reopening discussions, the NNSA stated: “Should the agency identify ne
weaknesses and/or deficiencies in the reevaluation of proposals that it would haveigedn obl
to raise in the previous round of discussions, the ageiticgive acceptable offerors an
opportunity to address the new weaknesses and/or deficiencies in additional discussians.”
2957 (quotingheNovember 15, 2016ectronicmail messagéom DOE to GAO). In other
words,the GAO did not find that the NNSA'’s decision to take corrective actias a decision to
start the process aneWRather, the GAO viewed the NNSA'’s decistortake corrective action
wheninformed bythe NNSA'’s déectronicmail messageegarding the scope of its proposed
corrective ation, as a continuation of the process that began on th@dst& was first
awarded the contract. Thus,response to SSI's argument that “because the agency conducted a
full reevaluation and made a new award decision these issues are timelytliteGAO stated:
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The fact that the agency made a new source selection decision (and
provided the offeror with a debriefing concerning that decision)

does not provide a basis for reviving otherwise untimely protest
allegations concerning corrective actian.. Such unwarranted
piecemeal presentation or development of protest issues
undermines our goal of affording parties the opportunity to present
their cases with the letadisruption possible to the orderly and
expeditious conduct of government procurements. . ..

Accordingly, we see no reason to provide the protester here with a
“second bite at the apple,” hoondone a situation where an

agency takes corrective action in response to a protest, and the
protest then advances issues that could have and should have been
raised in the previous protest.

Id. at2959.

This court agrees with the GAO’s reasoning amdilarly concludeshat SSiforfeited its
right to claim thathe NNSA failed to engage in discussions with SSI regarding its assignment of
asignificant weaknes®r SSI's staffing plan Viewing the NNSA'’s evaluation of SSI's
proposals as singularprocess that began on March 30, 2015, the date of SSI's initial proposal,
and contineduntil February 23, 2017, the datetb€ NNSA’s Revised SB, it is clear thaSSI
had an obligation to raise its concern over the lack of discussions in connection itlaits
GAO protest—filed on October 11, 2016, or its supplemental GAO protest—filed on November
4,2016. Thus, by the time SSi filed it second GAO protest, on March 7, 2015 p&fsést was
untimely or stale

In so ruling, ths court stresses its reliance on the Federal Circenganded
interpretatiorand applicatiorof theBlue & Gold Fleetwvaiver rule inComint Systemswherein
it held that the prejudiced offeror was obliged to réasebjection to the amended solicitatias
early as possibland at a minimum, prior to tlagency’saward of the contract

In summary, Comint had ample time and opportunity to raise its
objections tdthe amendment to the solicitation prior to the award
of the contract], but chose instead to wait and see whether it would
receive an award of the contra¢iaving done so, Comint cannot
now “come forward with [its objections] to restart the bidding
process,” and get a second bite at the apple. Comint failed to
preserve its objections fthe amendment)y not raising them

until after the award of the contract.

700 F.3d at 1383 (quoting Blue & Gdideet 492 F.3d at 1314). Thuthe courtresgectfully
declines to follow the reasonimgVanguard As noted above, in that case—which is not
binding authority—the court drew a distinction between perceived defects in theasohci
versus perceived defects in the evaluation process. The undersigned does not veesotiegre
of the Federal Circuit in Comint Systems being so liméd. Rather, the languageComint
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Systemsexpresses a cleapractical intent to expand the reach of the Blue & Gddgtwaiver
ruleto include any defects that could potentially be raised and resolved prior to tlatontr
award despite the fact that in Comint Systerisedefect at issue related to an amended
solicitation and not a defect arising during the evaluation pro&ss.als@Jacobs TechInc. v.
United States100 Fed. Cl. 179, 182 n.4 (2011) (“Althoudiye & Gold Fleef deals with a
proteste’s objections to terms of the solicitation, this Court suggests that it raises legitimate
concerns for prudemirotestes challenging the solicitation processthe evaluation of offerors’
proposals.”).

2. The NNSA Did Not Misevaluate TUVA'’s Corporate Experience and PastPerformance

SSI next claims thahe NNSA'’s evaluation of TUVA's proposal on Criterion 3
(Corporate Eperiencg andCriterion 4 (RstPerformance)as flawed.Pl.’s Mot. 13-14.In
SSI's view, the experience listed by TUVA was both irrelevant and inaplaicib SSI
advancegour arguments in support of its contention tii@NNSA'’s evaluation of TUVA'’s
proposalwas unreasonable, antaity, and capricious ithat NNSA failed to utilize theequisite
evaluation criteria.ld. at 1420. Conversely, defendaatgues that thBINSA'’s evaluation of
TUVA's corporate experience and past performance was both rational and sedpoitie
record and specifically counters each of SSI's argumebes.’s CrossMot. & Resp. 18-24.

a. TUVA May Rely on Its Subcontractor’'s Experienceor Areas of the Contract the
Subcontractor Will Not Perform

SSI's first argument is that TUVA cannot rely on theerience of one of its
subcontractors for areas of the contract that TUVA does not intend for that sulicontrac
perform. Pl.’s Mot. 14-17. Sl concedes that tiédNSA may, pursuant tGriterion 3 and
Criterion4, “consider fhe corporate experieaor past performanceif a predecessor or
affiliated company of a team member as thojilyb corporatexperiencer past performance]
were the team member’s[if] determines that the assets or resourcéiseopredecessor or
affiliated company will bdrought to bear in performance under this contrad€t[fd. at 14
(quoting AR 110). SSI further concedes tetNNSA may, pursuant to these criteria, consider
the experience of an offeror’'s team member as it relates to the portion of thetR8W8m
member will be working onld. SSI does not concede, however, that it was appropriatieefor
NNSA to evaluate SAVA'’s experience and attribute it to TUVA when that experieas not
relevant to SAVA'’s proposed duties pursuant to TUVARR Id.

Specifically, SSI points tthe NNSA'’s consideration of SAVA'’s experience pursuant to
an FBI contractdontract number FBI-10-035). Id. at 1417 (citing AR 1689). According to
SSI,theNNSA erroneously concluded that SAVA's experien@s-a result of thEBI
contract—was relevant to PBWS8rea 5.0, which deals with FOCI support and Facility
Clearance (“FCL”) supportld. at 16(citing AR 256162). In fact, SSI contends, TUVA did not

10 SSI does not challenge TUVA'’s claim that it is affiliated with SAVAting that both
TUVA and SAVA are “Alaska Native Corporations” and “subsidiaries to a comm@mipa
(Akima, LLC).” Pl.’s Mot. 15;accordid. (“TUVA is presumably affiliated with SAVA due to
their common ownership.”).
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propose tahe NNSA that SAVA would provide work in this are&d. at 15-16. Rather, SSI
claimsthat TUVA proposed that SAVA would provide [. fu]l time equivalent (FTE’)

positions that fall into PBWS categories 4.1, 4.2, and 4.3t ith(citing AR 1886, 1974-76),

and that TUVA would itself provide all of the persehnequired to perform servicesirsuant to
PBWSArea 5.0 Id. at 16 (citing AR 1868, 1874). This misplaced reliance, SSI argues, caused
the NNSA to improperly assign TUVA a strength for having experiena PBWS areas rather
than recognizing that TUVA lacked experience providing FOCI/FCL suppmitesrand
thereforemerited the' Satisfactory rating it originally receivedor Criterion 3.1d. at16-17

(citing AR 923, 2561-62).

Further,SSI claims thathe“NNSA was permitted only to evaluate afferor’s corporate
experience references that were provided in Attachmeftand L-10 that complied with the
instructions contained in provision L-24(b)(3).” Pl.’s Reply & Resp. 6. According tal&SI
NNSA erroneously relied upon the corporate eiguere references of AKIMA, LLC and
AKIMA Security, even though they were not listed in Attachments L-9 afi@ to TUVA'’s
proposal.ld. at 67.

Defendantlaims that the RFP perrted theNNSA to consider the resources of
TUVA'’s predecessors and affiliates when evaluating TUVA’s corporate experi Def.’s
CrossMot. & Resp. 1921. In additiondefendantlaims that TUVA was not obliged to
designate its affiliates as subcontractors in order to demonstrate hovesioeirces would
support TUVA'’s peformance of the contractd. at 19. According to defendaftUVA's only
obligation was to demonstrate how resources such as the workforce, manageraeititjes 6f
its affiliates would be committed to the contrakt. Furthermore, in response$&I1’s
contention thathe NNSA improperly considered SAVA’s experience because TUVA'’s proposal
did not indicate that a SAVA employee was to provide FOCI/FCL support, defeargaes that
the RFP allowed the NNSAto consider both SAVA'’s assets and researas well as its
employees.ld. (citing AR 110). Finally, defendannotes that whethe GAO considered these
same arguments, it found “no basis to questib@NINSA’s] determination.”ld. at 21 (quoting
AR 2966).

Then, in response to SSI's claim that it improperly considered corporate experie
references that did not comply with the terms of the RFP in that they were not listed in
Attachments E9 and L-10, defendant notes first that “[a]lthough SAVA is both TUVA’s
subcontractor and affiliate, the agency considered TUVA’s explanation aéshtsand
resources that SAVA would contribute to FOCI/FCL work as an affiliate f."ieeply 7
(citing AR 1843, 2562). Secondefendannotes that TUVA's FPR included an updated version
of Attachment L9, which contained additional informatioegardingSAVA'’s corporate
experience.ld. (citing AR 1843). Third, defendant notes that TUVA’s FPR explained that not
only did AKIMA, LLC have specific FOCI/FCL experience, but tA&iMA , LLC would
provide TUVA with access to its Facility and Corporate Security Officedidition to providing
financial and administrative resourcdd.

Pursuant to Criterion 3 of the RF& offeror’'scorporate experienaaaybe evaluated in

two ways. First,the NNSA stated that itwill evaluate and assess the relevancy . . . and depth of
[the offeror’sor its team member’s or subcontractpegperience . .. as it relates to performing
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the portions of the PBWSHe offerorproposes that ar its team member oubcontractors] to
perform? 1d. at110 (emphasis added). In other woittie NNSA was obliged to consider the
corporate experienad TUVA or its team members or subcontractotis was relatedo PBWS
tasksthat TUVA proposedt or theywould perform. Secondhe NNSA stated that itmay
consider the corporate experiencgagpredecessor or affiliated compdmg though the
experience [wathe offeror’sif the NNSA] deternines that the assets or resources of the
predecessor or affiliated company will be broughbear in performance under this contract.”
Id. (emphasis added). In other words, with respect to TUVA'’s predecessossaamapanies
affiliated with TUVA, theNNSA was permitted, but not obliged,donsider the entity’s assets
or resources as belgimg to TUVA if they would be brought to bear in the performance of the
contract.

TUVA'’s FPR provided that in addition to the work performed by TUVA, work would be
performed by SAVA and Inquiries, acting as subcontractSesid. at 1458-66.TUVA also
indicatedin its FPRthat SAVA possessed significant FOCI/FCL experience as a result of work
ona particular FBI contract. SédR 1843-48. In addition, TUVA indicated in iEEPRthat it
would receive security suppotg include its Facility and CorpdeaSecurity Officer, from
AKIMA, LLC , its parent companyld. at 1862-63.TUVA alsodescribedfor the first timen its
revised Attachment49, in section captioned “Additional Corporate Experienits,ability to
rely on the expertise of AKIMA Secuyit

Additionally, AKIMA Security has experience supporting one of
our sister companies, AKIMA Infrastructure, LLC, that provides
support to the Sandia National Laboratory and the Lawrence
Livermore Laboratories, so they are familiar with the DOE’s
processes and procedures. AKIMA Security has expertise,
knowledge, and skills affecting the Foreign Ownership, Control, or
Influence Program (FOCI).

Id. Inits revised Attachment-R, TUVA also modified its description of the work performed by
SAVA on the FBlcontract further highlighting TUVA's ability to satisfy the FOCI/FCL
requirements of the instant contra8eeid. at 1843-44 (“SAVA has developed a breadth of
experience in identifying, investigating, analyzing, and assessing both indivachabénties

with any foreign nexus and its impact on Security and the US Intelligence Coimtfmough

its extensive work on multiple FB8ubject Matter Expert SME’)] Contract Task Orders, such
as the Security Division, Counterintelligence and Directoratatefligence.. . . TUVA/SAVA
believesthis extensive experience with analytical and investigative work on both indiviaicl
other entities by their SMEs, coupled with their knowledge and ability to adhagency
regulations, policies and procedurestigates the lack of specific corporate experience
pertaining to the PBWS FOCI/FCL Task (57P)1862-63(“ TUVA receives security support, to
include our Facility and Corporate Security Officer, from our parent compatiMA, LLC ,

that provides these services for all of its subsidiary compaAigditionally, AKIMA Security
has experience supporting one of our sister companies, AKIMA Infraseutiut, that
provides support to the Sandia Natiobaboratory and the Lawrence Livermore Laboratories,
sothey are familiar with the DOE'grocesses and procedurdsKIMA Security has expertise,
knowledge, and skills affecting the Foreign Ownership, Control, or Influencea®rogr
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(FOCI)."), 1863 (“Acknowledging the DOE has its own processes and procedufe3@dy
Team TUVA is confident our reach back to our experienced security staff domiihethe
knowledge gained from our experience investigating foreign ownership, inflertéireats to
our national security through our FBI SME contract will assist us in fullywgixerthe
requirements of the PBWS and any resulting contract. Additionally, based atpeteace
successfully staffing contracts with existing incumbent personnel, ourigeamfident we will
be able to retain the existing FOCI/FCLokviedge base.”).

In evaluating TUVA'’s corporate experience pursuant to the RFP’s evaluaitierna, the
IPT, inits Revised IPTReport,explained

TUVA provided Corporate Experience that is somewhat relevant
for FOCI/FCL PBWS (5.0). TUVA/SAVA hadBE[s] that
supported the FBI counterintelligence and Counterespionage
missions. The SMS] gained experience in research to determine
if foreign influence was present and posed a threat to security.
SME[s] supported the identification, analysis and dissemination of
information regarding threats to national security as a result of
foreign investments/ownership in the US. This included reviewing
applications with information related to newly acquired foreign
acquisitions, foreign ownership or influence. MAJs general
knowledge/expertise will assist in performing some of the
necessary services to the FOCI/FCL PBWS.

Id. Then, inherRevised SSD, th8SAexplained

TUVA received a “Good” rating for Corporate Experience.
Cumulatively, TUVA and theisubcontractors provided Corporate
Experience for each of the PBWS aredtlVA provided

Corporate Experience that was highly relevant for Program
Management, Processing and Adjudication, and somewhat relevant
for FOCI/FCL. As a result, TUVA demonstrated depth of
experience, as it relates to performing the PBWS and increases the
likelihood of successful contraperformance. Overall, TUVA

received 3 significant strengths, 1 strengths and no weaknesses.

Id. at2617. In addition, in an internal memorandum captioned “Ostensible Subcontracting
Review,” which was prepared by the NNSA during the corrective action, not only ditNtBA
indicate that FOCI/FCL experience was only relevant to a small part ofatkepursuant to the
contract, but the NNSA also stated tHalven if SAVA’s Corporate Experience and Past
Performance contracts had been removed from consideration under the driteziaaane name,
TUVA would still have been able to demonstrate Corporate Experience in thheefolit task
areas and highlsated Past Performance.” AR 2688. Furthermore, in a footnote to this
statement, the NNSA added:
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Between TUVA and Inquiries, similarly situated small businesses
under the NAICS for this procurement, only experience under the
[FOCI] task area would haveeen lacking. This is a relatively
small scope of the work under this requirement for [which] both
TUVA and SSI proposed only 3 FTEs. At worst, TUVA would
have received a “Satisfactory” rating like other Offerors who were
missing experience in one area , including [in] more significant
scope areas of performance. With respect to Past Performance,
between TUVA and Inquiries, there was highly rated Past
Performance such that it is unlikely the rating assigned of “Very
Good” would have been different.

Id. In sum, the NNSA assessed TUVA's corporate experience, which included SAVA’
“somewhat relevant” experience, in accordance with the evaluation criteria inhellRF
assessment, therefore, was not irrational.

Finally, the court notes that atthigh defendant’s description of the GAO’s conclusion
regarding the NNSA'’s assessmehiTUVA’s corporateexperiences accuratei is irrelevant

When the GAO denies a bid protest, and finds the agency decision
reasonable, the GAO decision drops out of the equation when a
subsequent protest is brought in our co@#eData Mgmt. Servs.,
J.V. v. United States, 78 Fed. CI. 366, 371 n.5 (2007) (explaining
that the GAO decision “is given no deferenc&l);Seasons

Constr., Inc. v. United States, 55 Fed. Cl. 175, 177 n.1 (2003). The
Court is not aware of any Federal Circuit opinions in which the
GAO'’s seal of approval brings with it any enhanced deference
toward the agency decision—after these opinions note the GAO’s
denial of a protest, the GAO decisions do not figure into the
Circuit's analysis.See, e.g.Ala. Aircraft [Indus., Inc.-

Birmingham v. United Stat§s586 F.3d [1372,] 1374-76 [(Fed.

Cir. 2009)} Axiom Res. Mgm{, Inc. v. United Statds564 F.3d
[1374,] 1378, 1381-84 [(Fed. Cir. 2009]]ip Top Constr., Inc. v.
United States563 F.3d 1338, 1341-47 (Fed. Cir. 2009); Info.
Tech.[& Applications Corp. v. United Statps316 F.3d [1312,]

1317, 1319-24 [(Fed. Cir. 2003)]n the admittedly rare case in
which the GAO sustains a protest but the agency chooses not to
follow that office’s recommendation, it seems the agency’s initial
procurement decision (not the decision to eschew the
recommendation) would be the topic of a resulting bid protest in
court, and the deference given the agency’s decision is not reduced
due to the GAO'’s disagreemereeDelta Data Sys. Corp. v.
Webster 744 F.2d 197, 201-02 (D.C. Cir. 1984) (Scalia, J.)
(“regard[ing] the assessment of the GAO as an expert opinion,
which we should prudently consider but to which we have no
obligation to defer” and “reject[ing the] contention that every
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decision of the GAO should be adopted and enforced by the court
unless that decision lacks a rational basis”).

CBY Design Builders v. United States, 105 Fed. CI. 303, 339-40 (2012).

b. The NNSA’'s Assessment of TUVA'SCorporate Experience Was Neither Arbitrary Nor
Capricious

Second, SSI claims that three of the experience references TUVA providéd $ife
were not relevant pursuant to the terms of the RFP because they relatedatct<timt were not
similar in size to the one described in the RFP. Pl.’s Mot. 1(¢ifiBg AR 110). According to
SS|, the first such contraista subcontract TUVA performed for Lynxnet, LLC in support of the
FAA (contract number DTFAWA-14-C-00023yhich was valued by TUVA at $240,098.50.
Id. at 17 (citing AR 1695). Because TUVA proposed to perform the current contract for nearly
$25 million, SSI argues that the FAA contract cannot be considered pursuantriorCaiter
Criterion 4 since it is not similar in “size in dollars” tetbontract contemplated by the RAB.
(citing AR 1933).

The other two experience references challenged by S&irarentracts performed by
SAVA, TUVA'’s subcontractor.ld. The first is SAVA’s contract with thee SCP(contract
number QOU-OHRT201400003)hich was valued at[$. .]. Id. (citing AR 1697). The second
is SAVA'’s contract with the Army OPM@&ontract number HC1028-14-P-0271), which was
valued at § . .]. Id. (citing AR 1698). SSI contends that thesattacts, like TUVA's FAA
contract, are irrelevant pursuant to Cris@r3 andCriterion4 and should not have been
considered byhe NNSA. Id. at17-18.

In addition to challenging the relevance of TUVA’s experience refereB&s;ontends
thattheNNSA failed to explain why it deemed contracts with much lower vakmsch as
$[. . .]—similar in “size in dollars” to the solicitecbntract, which was valued at more than $32
million. Pl.’s Reply & Resp. 8-9. According to SSI, “[w]here the agency lackdharent and
reasonable explanation of its evaluation of proposals, the Court cannot ascertain tkether
agency’s evaluation had a reasonable basis,” and therefore “the Court cashtiwdtfitleeming
these contracts relevant was propdd: at 9.

Defendantargues that TUVA'’s proposal includeelevant corporate experience. Def.’s
CrossMot. & Resp. 21-22. Noting that an agency’s “determination of relevance is owed
deference as it is among the minutiae of the procurement process which [cdunis] second
guess,” id. at 21 (quoting Glenn Def. Marine (ASIA), PTE Ltd. v. United States, 720 F.3d 901,
909 (Fed. Cir. 2013)), defendasiaims that SSI “attempts to impose a restriction on the
agency'’s discretion to determine relevance where nasesgxd. According to defendant, the
RFP does not defimelevant contracts as those similar in dollar valge. In addition,
defendantvers that th&INSA'’s evaluation of SSI's corporate experience included the
consideration of four contracts that had a dollar value of lessehg@ercent of the instant
contract. Id. at 2122. Lastly, defendantatesthatthe NNSA'’s decision to interpret the phrase
“similar in size” broadly was appropriate given that the contract was setfasmismall
business. 1d. at 22(citing AR 7).
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In response to SSI's contention thiad NNSA failed to provide any explanation of its
analysis with respect to the relevance of these smaller conttatdadantlaims thathe
NNSA'’s “key relevance consideration was the ‘degree of similarity between the egperien
proposed to the work required by {RBWS].”” Def.’s Reply 9 (quoting AR 2555)in
addition, defendant notes tithe NNSA performed an “iterby-item comparison of tasks
required by th¢PBWS]with specific &perience obtained by TUVA (or its subcontractordyl”
(citing AR 255661).

TheNNSA was required, yrsuant to the corporate experience criterion of the RFP, to
“evaluate and assess the relevajdgimilarity in nature, size in dollars, and comptgxiand
depth of the Offeror’s (or team member’s or subcontractor’s) experipreaded in
Attachments L9 and L-10) as it relates to performing the portions of the PBWS the Offeror (or
team member or subcontractor) is proposed to perform.” AR Edfhermore, pursuant to the
pastperformance criterion of the RFP, the NNSA was required to assess “how evelffdror
has performed work similar to that required in this solicitatidd. The RFP does not define,
either in its descriptions of the crite to be considered or anywhere eisbat it means for an
offeror’s corporateexperience or past performance to be similar in nature, dollar value, or
complexity. The issue therefore is whether R SA’s consideration of contracts that radgn
dollar value from approximately $[. . .] to approximately $[.wak reasonable in light of the
fact thatTUVA offered to perfornthe instant contrador approximately $25 million. The
answer is yes.

As defendantptly notestheNNSA'’s discretion in tis area is broadSee e.qg, Linc
Govt Servs., LLC v. United States, 96 Fed. Cl. 672, 718 (2010) (“Thus, when evaluating an
offerors past performance, tf&SA ‘may give unequal weight,” or no weight at all, ‘to different
contracts when thBSAviews oneas more relevant than anoth&fquotingSDS Int'l, Inc. v.
United States48 Fed. Cl. 759, 769 (2001)BlanetSpace, Inc. v. United Stat88 Fed. Cl. 520,
539 (2010) (“At the outset, it is important to note that what does or does not constitwentele
past performance falls within tl&A’s considered discretion.”)In fact, inits Revised IPT
Report,the NNSA clearly statesin the context of evaluating an offeror’s corporate
experience-that it broadly construed relevancy

Relevancy was met ihe worK | was similar in nature, meaning
similar to portions of the work required under the PBWS; if the
complexity of the Corporate Experience was related and aligned
portions of the work required under the PBWS; and if the size in
dollars proposed tperform was similar (applied with broad
discretion. The thresholds of relevancy are based on the degree of
similarity between the experience proposed to the work required

by the PBWS.

AR 2555 (emphasis added).
TheNNSA's application of tts standardo TUVA'’s corporate experieneespecifically

the NNSA’s awarding TUVA three significant strengths for its corpagafeerience pursuant to
Criterion 3—reflectsthis broad approachd. at 2557-62.For example, th&INSA be@nits
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discussion of the first significant strength by stating that TUVA provided highdyant
corporate experience for program managemghtat 2557. Nextthe NNSA described the
tasks performed by TUVA, its affiliates, and its subcontractlats.Regarding TUVA/SAVA’s
corporateexperience in one aspectmbgram managemerihe NNSA concluded:

TUVA/SAVA conducted studies and analyses directed by the
government. They identified efficiencies in program processes and
determined which recommendations would be implemented. They
assisted and conducted training for the government and developed
presentation and training materials in the oversight of training
deliverables. They provided coaching and advisory services to
achieve improvement in functions and operations. Their PM
interfaced with the [contracting officedn a regular basis, as well

as the Contracting Officer Technical Representative (COTR). The
PM managed all phases of the subject matter expert’'s work flow,
guality and program deliverables. The PM provided risk
assegssient and maintained accountability for quality
assurance/quality control schedules, cost and contract performance.
The PM prepared monthly invoices and formal status
reports/meeting for the FBI COTRContract # FBI-10-035

Id. Therefore, that the NNSA considered contracts that nareerformed solely by TUVA
does not render the agency’s evaluation in this regard arbitrary or capricious.

In addition to the NNSA'’s broad discretion to assess the relevancy of an offeror’s
corporate experiencéhe NNSAalso has broad discretion to determine whether an offeror’s
previous contracts asmilar in “size in dollars” to the solicited contradtor example, in the
three PBWS areas of Program Management, Processing, and Adjudication, thee\lBb
upon Inqguries’ §. . .] DOD prime contract and Inquiries’ $[. .nillion DHSfirst level
subcontract.Seeid. at 2556-57. In doing so, the NNSA did not merely acknowledge that
Inquires had experience in those areas, but it specifically identified thepfsksned. Thus, in
the area of Program Management, the NNSA wrote the following regardingiéstuiork on
the DOD contract:

Inquiries developed and maintained quality control plans. They
were responsible for the overall management of the contract and
personnel. They handled report generation and analysis, briefings,
compiling training manuals and work instructions and SOP
documents. They ensured all personnel were fully trained and
gualified to meet or exceed the government’s timeliness standards,
quality standards and deliverables. They were responsible for the
execution of all tasks, program management and subcontractor
management.

Id. at 2558. The NNSAlsoprovided the following comment regarding Inquiries’s work on the
DHS contract: “Inquiries provided direct customer service and quality control. adtivie site-
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lead oversaw dato-day operations of contractor staff, who directly supported operations within
the Personnel security Divisionld. Thereforethat the NNSA considered contrat¢hat were

less than 10% of the solicited contract does not render the agency’s evaluation gatiis re
arbitrary or capricious.

c. SSI Was Not Prejudiced bythe NNSA’s Consideration of TUVA’s Experience on
Projects Where TUVA Was Not the Prime Contractor

Third, SSI complains that three of the experience references TUVAnlisssproposal
were not relevant pursuant to Criterion 3 &rderion4 becausd UVA was nottheprime
contractor on those contracts. Pl.’s Mot. 18-19. SSI notethih&FP stated that an offeror’s
corporate experience contractshall include federal customers oflyld. at 18 (quotingAR
98). In addition, SSI notes that during the RP&A period,the NNSA clarified that activities
performed “in accordance with federagulations”—to include “work for other subcontractors
and [Maintenance and Operatiqfisl&0”) | contractors that support DOE/Federal facilities”
would not be consideredd. (quoting AR 210). Thus, SSI concludes, only experience
references in which TUVA acted as the prime contractor to a federal goveragescy may be
consideredid., andthereforethe NNSA should not have considered the following caciisin
its assessment of TUV&proposal: (1) contract number DTFAWA-14-C-000B8cause
TUVA acted as a subcontractor pursuant to Lyn¥atime contract with th€AA, id. (citing
AR 98); (2) contract number POI321000013, becaBs&/A acted as a subcontractor pursuant to
another entity’grime contractwith the Army OPMG id. (citing AR 795, 1698)and (3) ontract
number HSSCCG-08-D-0000Becausénquiries acted as a subcontractor pursuant to Alutiiq
Business Services, LLC’s prime contract whle DHS, id. at 18-19(citing AR 802, 1706).

Defendantlaims that the RFP permits consideration ofezdgmce obtained by the
offerors and their subcontractors as both prime and subcontractors on fedesgitsomef.’s
CrossMot. & Resp. 22-23. According to defenda®§l misinterpretthe NNSA’s response
during theQ&A period Id. at 22. Defendantontends that whethe NNSA answered “no” to a
request to allow consideration of “all activities that are in accordance welafeégulations to
include commercial facilities that are governed un®€E] guidelines and work for other
subcontractors and&O contractors that support DOE/Federal facilitigd,’at 22 (quotintgAR
210), it only intended to preclude consideration of insufficiently relevant workierpere.g,
work experiencehat conplied with DOE/Federal guidelindsr commercial facilies,id. at 22
23. Indefendant’s view, “[tlhe RFRP-and evaluation—focused on the relevancy of the
experience, not the offeror’s role as the prime contractor or subcontralkctofciting AR 110,
2555-62). Defendantfther claims that “TUVA'’s proposaloes not rely on contracts with
commercial facilities, other subcontractors, or M&O contractors.” DegjsyRr10.

As SSI contends, the RFP provides that, when complatiaghment L9, the
“Corporate Experience & Performance S&ffsessment Form,” offerswere instructedo list
contracts thatithclude federal customers only.” AR 98. However, the RFP does not indicate
whether those contraatsayonly be ones in which the offeror acted as the prime contractor or
whether federal contractsr which the offeror acted as the subcontrantaybe listed as well.
Because this provision withthe RFP*is susceptible to more than one reasonable
interpretation,” Banknote, 365 F.3d at 1353, the solicitation is ambiguous. Therefore, the cour
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must determine whether that ambiguity is latent or patéaeGrumman Data Sys88 F.3d at
997. In this case, SSI was not presented with “facially inconsistent provisBiretos Mobile
Networks USA, LLC 213 F.3d at 1381yhich would have placed it on notice anadmpted it to
make inquiries.

That said, based dhe plain language of tH@&A exchangeconcerningelevant
experienceit is clearthat all offerors received clarification frotheNNSA that (1) activities
relating to commercial facilities governed BYE guidelines would not be considered, and (2)
work for other subcontractors and M&O contractors in support of DOE/Federal ésonitiuld
not be considered. Thus, desplefendaris claim thatthe NNSA only intended to preclude
consideration of work performed @aommercial facilitiesthe NNSA actually precluded
consideration of two types of experience: work for commercial facilities aok f@r other
subcontractors and M&O contractors in support of DOE/Federal facilit®®R.210. Thus, the
Q&A exchange does not clarify the latent ambiguity.

The next question is wheth8EIrelied on the ambiguitySeeNVT Techs, 370 F.3d at
1162. On this point, the record is unclear. Altho8§h does not explicitly state thar@ied on
the ambiguity, it did nolist any contract®n its“Corporate Experience & Performance Self
Assessment Formjh whichit was thesubcontractor Seeid. at 1161-80.In any event, even if
SSi relied on the ambiguity, and the ambiguity must therefore be construsstHgaNNSA,
SSI has not shown that it was prejudiced by such reliance. In other words, without®&iore, S
cannot argue that TUVA receipt of &Good” ratingwith respect to itgorporate gperience, as
compared to SSI's receipt of an “Excellerdting, wa sufficiently prejudicial to SSI such that
theNNSA'’s decision to award the contract to TUVA must be deemed arbitrary,ioapriand
without basis. MoreoveBSIicannot argue that absent this erroth@NNSA'’s evaluation of the
various proposals, SSI would have been awarded the contract.

d. The NNSA Did Not Misevaluate TUVA's Past Performance Pursuant to Criterion 4

Finally, SSI argues that tféNSA misevaluated TUVA past performancpursuant to
Criterion 4. Pl.’s Mot. 19-20. Specifically, SSI contends thaNNSA’s assessment was
flawed because it erroneously deemed all of TUVA'’s and its subcontraexpesience
references relevangven though three of the contractsre of TUVA's and two of SAVA's—
werenot relevant.ld. This led, SSI avers, the NNSA improperly assigning TUVA three
strengthdor Criterion 4 when it should only have assigned twame-strength for its past
performance and one strength for its ability to recruit and retain persddngditing AR 2563-
69). SSI concludes:

These errors impacted the evaluation of offerors and the final
tradeoff decision, as SSI was assigned a rating of Very Good under
Criterion 4 based on its having one significant strength, three
strengths, and no weaknesses, including receiving Exceptional and
Very Good ratings on the incumbent contract. It is likely that,
without three of its assigned strengths, TUVA would not be

viewed as favorably when the offerors were compared, and TUVA
would be found to be Satisfactory instead of Very Goocund
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Criterion 4.
Id. at 20 (citation omitted)

Defendant argues that theNSA'’s evaluation of TUVA'’s past performance was rational.
Def.’s CrossMot. & Resp. 23-24. First, with respect to SSI's contention that TUVA should
have received a “Satisfactory” rather than a “Very Good” rating because thheeanntracts
the NNSA considerediere not relevantjefendant contends that SSI fails to acknowledge the
broad discretion affordeithe agency.ld. Second, with respect to SSI's claim tHa NNSA
consdered TUVA'’s past performana contracts that were smaller in size and vatiedendant
counters that despite the differences, these contracts were neverthelede\stilitrid. at 24
(citing AR 2567). Third, defendamiaims that the RFP does naf SSI asserts, prohibit
consideration of work TUVA performddr a federal agencgs a subcontractoitd. Finally,
defendant mgues that SSI has notferedany concrete evidence to support its contentiontiigat
NNSA'’s assessment of TUVA'’s past pearfance ultimatelaffectedits best value tradeff
decision. Id. IntheNNSA'’s view, not only was SSI afforded an advantage in the category of
past performance, but even if SAVA’s experience had not been considered, TUMAgaintk$
were rated highly for past performaraed thus it is likely that TUVA past performanceould
still have been rated “Very Goddld. (citing AR 2688).

SSlquarrels withdefendaris conclusiorthat itis unlikely that errors ithe NNSA'’s
assessment of TUVA'’s past pemritance affected the ultimate award decisiéh's Reply &
Resp. 11-12. According to SSlefendaris argument “ignores that the RFP provided for a best
value analysis, where the evaluation factors were more important than pricetdairasal
propos#s became close or similar in merit, the evaluated cost is more likely to be a determining
factor.” Id. (citing AR 109). Thus, SSI contends thathi& NNSA ultimately concluded that
SSIs proposal was superior to TUVA'’s proposal with respect to pakirpgance, “the
magnitude of that superiority is critical to the best value tradeddt.at 12.

Because SSI's arguments regarding NNSA'’s evaluation of TU@Aposal under
Criterion 4 mirror those SSI advanced with respe@riterion 3 the cout's analysis of those
arguments is also the sameeeSectionlll.B.2.b-c, supra. In a nutshell, not only dite NNSA
possess broad discretion to evaluate TUVA’s and SSI's past performance, to thelude
consideration of contracts smaller in size and value than the instant contract, but more
importantly, SSI has once more failedofter any evidence that but fone NNSA'’s
consideration of TUVA'’s and its subcontractor’s experience references,dofl have been
awarded the contracfAs noted in the RFP, “[i]n determining the best value to the Government,
Evaluation Criteria 4, when combined, are significantly more important than cost/price . . . .
The Government is more concerned with obtaining a superior technical proposal theg amaki
award athe lowest evaluated total cost to the Government (including fee).” AR 109. Thus,
although SSI suggests that TUVA's receipt of a lower ratingdstpgerformance would have
affected the outcome of tiMNSA'’s calculus, such a broad statement cannot be made in this
case, giverthe NNSA's use of a tradeff analysis. In other words, even if TUVA had only
received a “Satisfactory” rating pursuant to Criterion 4, it stduld have received higher
ratings in three of the four criteri€iterion 1, Criterion 2, and Criterion 5), two of which were
deemed more important than Criterion 4. Lastly, although SSI's contention regtrei
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significance of the magnitude of SSI's superiority in the area of pdstrp@nce is sound, it is
no substitute for concrete evidence that but for TUVA'’s receipt of a “Very Gatidgrin this
category, SSI would have been awarded the contract.

3. The NNSA'’s Cost RealismAnalysis Was Rational

Plaintiff’s final claim concernghe NNSA'’s cost realism analysis. The contthet the
NNSA sought to award is a cost reimbursement contract. Thus, as noted abB+R, the
required a cost realisrmalysis“to ensure that the final agre¢al price is fair and reasonable.”
FAR 15.404-1(a).A cost realism analysis

the process of independently reviewing and evaluating specific
elements of each offersrproposed cost estimate to determine
whether the estimated proposed cost elements are realistic for the
work to be performed; reflect a clear understanding of the
requirements; and are consistent with the unique methods of
performance and materials described in the offert@chnical
proposal.

FAR 15.404-1(d)(1).Agenciegasked with performing such an analysis must make appropriate
probable cost adjustments such that an offemdposed cost best reflects the estimated cost of
performance. FAR 15.408(d)(2)(i). Thus, agencies must consider “the information available”
andmust “not make ‘irrational assumptions or critical miscalculationgfiiv. Research Co.,

LLC v. United Sates 65 Fed. Cl. 500, 509 (2005) (quoting OMV Med., Inc. v. United States,
219 F.3d 1337, 1344 (Fed. Cir. 2000)). In addition, agencies“make a good faith effort to
consider material facts that a reasonably prudent person would consider rel¢ivant
procurement decision.”_United Payors & United Providers Health Servs., Inc.ted\Btates,

55 Fed. CI. 323, 329 (2003).

To overturnanagency’s cost realism determinatianprotestemust establish that the
agency'sdecision lacked a rationaébis. JWK Int'| Corp. v. United States, 49 Fed. Cl. 371, 393
(2001);see alscCTA, Inc. v. United States, 44 Fed. Cl. 684, 693 (1999) (“Decisions on cost
realism are within the agency’s sound discretion and expertise, and the judgrheat el
overtuned absent any rational basis.” (citation omitted)). While an agency seaism
analysis need not have been performed with “impeccable rigor”’ to be ra@ivigIMed., 219
F.3dat 1344, the analysis must reflect that the agency considered the information exaxilabl
did not make “irrational assumptions or critical miscalculationd., see alsdJnited Payors &
United Providers Health Servs., 55 Fed.aB29 (“‘Because the agency is in the best position
to make this cost realism determination, our review is limited to determining whethestits c
evaluation was reasonably based and not arbitrary.” (citation omitted))llyFindghe context
of a best value procurement, the court’s consideratiam @igency’slecision is particularly
deferential._Se&alen Med. Assocs369 F.3d at 1330.

Because “contracting officers are vested with wide discretion withidegahe
evaluation of bids,LabatAnderson, Inc. v. United States, 42 Fed. Cl. 806, 846 (1999), and are
entitled to “broad discretion . . . to determine whether a proposal is technicallyadtega}
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plaintiff has an unusually heavy burden of proof in showing that the determinadia in this
regardwas arbitrary and capriciousCont’l Bus. Enters. v. United States, 452 F.2d 1016, 1021
(Ct. CI. 1971).

According to SSithe NNSA neglected to perform a reasonable cost realism analysis of
TUVA'’s proposal. Pl.’s Mot. 20-34. S&tvancegour arguments in support of its contention.
Id. Defendantounterghatthe NNSA'’s cost realism analysis had a rational basis. Def.’s €ross
Mot. & Resp. 25-35. According efendantbecause thBINSA was given broad discretion to
devise its own methodology for analyzing cost proposals, the court’s réhaegiores
necessarily Very narrav.’” 1d. at 25 (quoting McConnell Jones Lanier & MurghyP v.

United States128 Fed. Cl. 218, 236 (2016)). Defendant also urges the court to give prudent
consideration tohe GAO’s conclusion thathe NNSA'’s cost realism analysis was reasonable
and supported by the recorttl. at 26 (citingAR 2959-61landMcConnell Jones Lanier &
Murphy, 128 Fed. CI. at 236 n.9). For the reasons set forth below, pltitsitb meet its
burden.

a. The NNSA's Evaluation of TUVA''s Direct Labor RatesWas Rational

First, SSI avers thahe NNSA failed to appropriately account fahat SSI characterizes
asTUVA's unrealistically low direct labor rates. Pl.’s Mot.-28. Specifically, SSI contends
thatthe NNSA should have realized that TUVA'’s proposed pvies meh too low to support
the technical approach described in TUVA’s propogal. In support of its position, SSI argues
that a simple comparison of the direct labor rates proposed by SSI with thosgegrbgo
TUVA, for [. . .] labor categories, demonstrates that TUVA’s proposed direct labor costs are
[. . .]% lower than S3. Id. at 23. SSI also suggests tH@ NNSA should have appreciated
that TUVA’s commitment to retaining a minimum of .]% of the incumbent personnélR
1679,at comparable labor ratad, at 2017, was inconsistent with TUVA’s concurrent promise
of low direct labor rates. Pl.’s Mot. 23-24. According to SSI, “[i]t is vesHlablished that a cost
realism analysis requires consideration of whether the offeror’s proposecefects a clear
understanding of the requirements to be performed, and is consistent with the unique methods
and materials described in the offeror’s technical proposal,” id. at 24 (citatitteadynand
althoughthe NNSA appropriately concluded “that TUVArates were too low to retajn. .]%
of the incumbent workforcéhe NNSA did not assign a weaknésgl. (citing AR 2573). Had
the NNSA conducted a reasonable cost realism analysisd8Sthe NNSA would have made
a probable cost adjustment insteddimply accepting TUVA'’s low proposed direct labor rates.
Id. at 25-26(citing AR 2571).

Defendant claims that the NNSA reasonably evaluated TUVA's direct labor E2eéss
CrossMot. & Resp. 2630. Specifically, defendamites thathe NNSA (1) used several
techniques to evaluate TUVA's direct labor rates; (2) appropriately coedid&rVA'’s proposal
to maintain[. . .]% of the incumbent stafince TUVA never proposed to retain those individuals
at their incumbent salaries; and (3) properly evaluated the realism of Tv@gssed direct
labor rates in accordance with TUVA's proposiaice TU/A proposed the retention of [. . .]%
of NNSA’s benchmark of [. . FTEs. Id. at 2630.
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In response to defendantsfense of th&INSA’s analysis of TUVAs directlaborrates,
SSI contends that the NNSA’s methodology is “insufficient.” Pl.’s Reply §RES3.
According to SSItheNNSA'’s standard deviation analysis, which compared TUVA'’s average
total direct labor rates with SSI's average total dirdmbdaates—for both management and
nonmanagement positions—does not satisfy the requirements of FAR 153(- Id. at 13
14. Rather, SSI argues thae NNSA should have performed such an analysis for each labor
category.ld. at 14. In addition, S®laims that althougthe NNSA attempted to determine
whether TUVA could retain at least. .]% of the incumbent personnel at its proposed direct
labor rates, the NNSA “largely disregarded the results of its analygisfh SSI's view,the
NNSA'’s Revised IPT Report demonstrated that to reach [. . .]% retention, TUVA would have
had to raise the rates for certain positions and lower the rates for dtheas15. Thus, SSI
contendstheNNSA should have made a “probable cost adjustment” to TUVA'’s proptskal.
Finally, SSI claims thahe NNSA failed to properly analyze TUVA'’s proposal with respect to
retaining specific incumbent personnel at proposed rédest 16. In this regard, SSI claims
thattheNNSA should have conducted a proper e¢eatismanalysisto determine whether
TUVA's technical approach alignedsiith its cost proposalld. at 1617.

In a final defense of thiINSA’s analysis of TUVA's proposal to retain [. . .]%tbe
incumbent staff, defendaptovides a detailed explanati ofthe NNSA’s analysis. Def.’s Reply
10-13. According talefendant, for each of tle. .] labor categories identified in TUVA’s
proposalthe NNSA “tested the feasibility of maintainirjg. .] incumbent employees by
comparing (1) TUVA'’s proposedtefor each labor category in the Staffing Plan with (2) the
incumbent rate for that category under multiple scenarils.at 10 (citing AR 2573). In one
scenario, th&INSA considered what would happen if TUVA did not retain any of the [. . ],
therebyretaining[. . .] incumbents with [. . tiew hires.Id. TheNNSA concluded that at this
[. . .]% retentionrate there was no underbidding or lack of cost realigin (citing AR 2573).

In an alternative scenario, theNSA considered what would happe# TUVA retained, in a
given labor category, only those employees whose proposed direct labaveadeithin

[. . .]% of the incumbent’s average rate in that categdadyat 11 (citing AR 2573 and Tab 61).
Pursuant to this scenarithe NNSA found that TUVA would not retain any [. . .], or [. . .],
thereby retaining. . .] incumbents with [. . thew hires—a][. . .]% retention rateld. (citing AR
2573). Once moreheNNSA concluded that there was no lack of cost realisEm.The NNSA
“also determined that such a scenario presented low risks because if TUVA inclieasted
labor rates fof. . .] to incumbent rates, TUVA could likely meet jts .] percent retention goal
at an increased cost of onlfy $.]—less tharj. . .] percent of TUVAs proposed direct labor
costs for one year.1d. (citing AR 2573). In response to SSI's argument tilaNNSA should
have determined whether, under TUVA'’s proposal, certain incumbent personnel could be
retained, the agency contends that there was edtaalo so since it had previously considered a
scenario in which TUVA did not retain individuals whose rates were [. . .]% less thanbieetim
rates. Id.

Turning to the Revised IPT Report itsélfe NNSA'’s detailedexplanation of its
evaluation of TWA's direct laborrates amply demonstrates thatatsalysis was thorough and
that its conclusions werational The NNSA'’s priceanalyst began by assessing how close
TUVA's proposed direct labor costs were to its probable direct labor costs:
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TUVA proposed $. . .] in direct labor costs, which represents

[. . .]% of the total proposed price. TUVA estimated salaries by
using [. . .]. DCAA verified the proposed non Service Contract

Act (SCA) labor rates to labor rates in an updated salary ranges
documenprepared by the contractor and to actual salaries in
payroll. DCAA determined that proposed labor rates are within
the[...]. The Government compared the proposed SCA labor
category rates to the Department of Labor (DOL) Wage
Determination No. 2005-2361, Revision 18, dated January 5, 2016
and all labor rates met or exceed SCA labor rates. The analyst
used Standard Deviation (SD) analysis and independent
assessment to evaluate the realism of proposed labor rates. SD was
calculated by isolating Managentecategories for all Offerors. A
second SD factor was also calculated for all other-(non
management) average rates by offeror. Applying the SD approach,
the rates fall slightly outside one SD of the respective mean. The
variance for management laboreganot result in underbidding.

The variance for ‘other’ categories is approximately 1% less than
the SD range or 4% less than the mean. Based on DCAA's review
and the minimal variances disclosed in the SD analysis no apparent
understatement of labor rates found. TUVA proposed [. %4

annual escalation, which is in line with the market rate proposed by
other contractors under this solicitation. Escalation is proposed by
program year. The probable direct labor cost is the same as the
proposed.

AR 2571.

Next, theNNSA'’s priceanalyst considered the viability of TUVA'’s promise to retain
[. . .]% oftheincumbent staff.ld. at 2573. First, she compared TUVA'’s and SSI’s direct labor
rates and found thaTUVA'’s average total rate wag.$ .] or[. . .]% less than S8k].” Id.
Secondshe isolated TUVA'’s direct labor rates for management from the averagearat
found that TUVA's average total rate for management Wwas% or §. . .] highef than SSI's
and that TUVA'’s average total rate floonmanagement wawithin [. . .]%" of SSI's. Id.
Third, sheconcluded that although TUVA's total proposed direct labor rate wa$4.lover
than SSI's, the majority of the difference was attributable to the fact théf proposed |[. . .]
direct prauctive labor hours per annum, while SSI proposed [.Id.]WhentheNNSA'’s price
analystadjustedTUVA's direct labor rateo reflect this differenceshe concluded thatUVA'’s
direct labor rate was . .]% higher than indicated iRUVA's FPR ($. . .]Jvs. $[. . .). Id. In
other words, after shmodified TUVA'’s costproposal such thahe was able to conduct a true
comparison of TUVA’s and SSI's direct labor rates, she found that TUVA'’s rates|wePo
higher. Id. Howevershe explained thathe did not consider any further adjustment warranted
because TUVA never claimed that it would retain 100% of the incumbent workifokc&he
NNSA'’s price analysturther noted that if TUVA did retain certain individuals from the
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incumbent workforce, NSA was not required to pay 100% of their salatfesd.

In addition to taking the above steps, becdnsed\NNSA'’s price analyst noticed that there
were significant ranges within the incumbent ratepfocessorshetweers17.50and$49.96
per hourfor an averagéourly rate of $21.39) and adjudicatidrefweers24.50 and $49.98er
hour,for anaveragehourly rate of $30.22); and that lead positions could earn as much as double
the amount paid entry level employeds performed a separate analysisacth labor category.
Id. Noting that to satisfy its promise pf. .]% retention, TUVA would have te@tain[. . .] FTEs
([. . .]%0 ofthe incumbent’s current staffing level[of .] FTEs)!2 she“noted that the Program
Analyst’s and lead positions would potentially be hard to maintain within budgetedutilsts
the remaining incumbent labfwas]feasible.” Id. She then concluded th#tan adjustment
was made tf. . .] by 6%, the proposal was realisticl. Lastly,the NNSA'’s price analys
conduded that there was “rnevidence of underbidding” in TUVA's proposdl. As noted

1 n its opposition to SSI's motion for judgment on the administrative record, defendant
relies onFirstLine Transportation Security, Inc. v. United States, 119 Fed. Cl. 116 (2014), in
support of its argument that TUVA’s proposal to retain [. . .]% of the incumbent labor fasce w
reasonableThe agency considered the protester’'s argument, but determined that the
compensation package described by the awardee, along with its independentatoosioer
employee retention rates at other airports, sufficiently mitigated the risthéhawarde would
be unable to meet its retention plan.” Def.’s Cross-Mot. & Resp. 28 (Eitistiine, 119 Fed.

Cl. at 130). SSI challenges defendant’s reliancEimiLine on the grounds that although the
case involved an incumbent retention plan, it didimablve a cost realism analysis: “Instead,
the court’s analysis [was] focused on the reasonableness of the agency'savahder two
technical evaluation factors unrelated to cost or price.” Pl.’s Reply & Resjn i€sponse,
defendant notes that although the couginstLine did not specify whether the agency’s analysis
was conducted as part of a cost realism analysis, the rationale behind bothnsethétsa

ensure that an offeror’s technical approach is feasible at the proposed celss'RBply 12.

The court agrees. HirstLine the court held that the agency’s evaluation of the successful
offeror's employee retention plan was rational. 119 Fed. Cl. at 129. Specificallyourt noted
the agency considered all aspects of the awargédgn, such as its compensation package, its
employee incentive program, and comparable retention rates at other sinliteesfa¢Rather,

the administrative record demonstrates that [the agency] considered al aspecinding [the
awardee’s] prposed retention rate and still found no riskd’ at 130 (emphasis added).
Furthermore, although the words “cost” or “price” do not appear in the court’ssamahe

court’s description of the protester’'s arguments clearly referencesncbgtiee: “According to
Plaintiff, Akal will not be able to retain [* * *] percent of the existing workforcecause it
proposed compensation packages to empldyeasare]worth less than what FirstLine

currently offers to its screeners. . [Plaintifflargugs] that wage and hour cutsaterially

impact morale and retentiomnd it is patently irrational to conclude that these cuts can be
mitigated by the strategies Akal proposettl. at 129. Thus, that thEirstLine court did not
indicate that its reviewvas a cost realism analysis is immaterial. As defendant rightly contends,
the purpose behind the agency’s review was the same—to make sure the proposedeworkforc
(one element of which is compensation) was capable of performing the contract

2 In its FAR, TUVA proposed [. . .] FTEs. AR 2573.
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above, this conclusion was affirmed by the SSA in her February 23 R&843edSSD. SeeAR
Tab 3B at 2611, 2618. Thus, there is no evidence that NNSA’s evaluatiddvA'S direct
labor rates was anything other than rational.

b. The NNSA's Evaluation of TUVA's Indirect RatesWas Rational

Second SSI contends thaéthe NNSA erred in its consideration of TUVA's indirect labor
rates, which includes fringe benefits, labor overhead, and general andsachtve (“G&A”)
costs Pl.’s Mot. 26-27. According to SSI, TUVA proposed a “robust and competitive benefits
package,” which included “[. . .].1d. at 26 (citing AR 1681-82, 1832, 1955-56 5Slfurther
notesthat TUVA also promised to provide “[. . .]dll of which constitute additional indirect
labor costs.ld. (citing AR 1464, 2067). Yet, SSI argues, TUVA onfydposed a fringe rate of
[. . .]%, a labor overhead rate of [. . .]%, and aAG&te of[. . .]%.” Id. (citing AR 1935). Had
theNNSA performed a proper cost realism analysis, SSI contends, it would hageizecdothat
these rates werfar too low to cover the benefits TUVA proposed in its propdsalin SSI's
view, the fact that these expensesrenot discussed itheNNSA'’s Revised IPT Reporenders
it unreasonableld. (citing AR 2571-72).

Defendant claims that tiéNSA reasonablgvaluated TUVA'’s indirect labor rates.
Def.’s CrossMot. & Resp. 30-31. According efendanttheNNSA's reliance on TUVA’s
explanation that it would have access to the resourcdKIMA , LLC, its parent company
thereby educing TUVA's costs for [. . .]-wasappropriate.ld. at 30. Defendanfurther
contends that not only did outside information provided bYDIGBAA confirm the NNSA'’s
conclusion that TUVA's indirect labor rates were reasonable, id. at 30 (8R2pb71), buthe
GAO's review of theNNSA'’s cost analysis found “nothing objectionable,”(iclting AR 2961).

SSI challengedefendant’'seliance orthe DCAA'’s approval of TUVA's indirect labor
rates. Pl.’s Reply & Resp. 17. According to SB&DCAA was not privy to TUVA'’s proposal
and its conclusion was based on a comparison of TUVA's proposed indirectdtdsowith
TUVA'’s Forward Budget Subrssion Id. (citing AR 4513-14). SSurtherargues that in its
reliance on th®CCA'’s analysisthe NNSA failed to conduct an independent evaluation of
TUVA's indirect labor costs to determine whether they were reasonéhlat 1718.
Defendantepliesby noting once more thahe NNSA has broad discretion to rely on both
TUVA'’s claim that it had access to the financial and administrative resouritegarent
company andhe DCAA'’s analysis. Def.’'s Reply 1314.

TheNNSA's conclusionghat thee was ho evidence of underbidding,” AR 2571, and
that TUVA'’s “proposed indirect ratdaere] realistic and incorporated into the probable £ost
id., werereasonableFirst,the NNSA noted thaTUVA'’s proposed indirect labor costs of [. . .],
which constuted|. . .]% ofits total proposed price, was “based on FY16 budgeted rates adjusted
for the impact of this contract. AR 2571. In addition, althoughe NNSA noted thathe
DCAA had determined, [. . .], it decided not to makedjustmenbecause[: . .].” 1d.
Significantly,the NNSA further found that any variances between TUVA's proposed price and
the probable cost was “due to ecdeased base, which excludes Inquiries rounding ambuts
amounts thathe NNSA excluded from its probable cdgjure because they were viewed as
contingency fees, id. at 2578ee alsad. at 2572-73"Inquiries estimated indirect rates using its
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current business forecast. The cost proposal narrative provides the previouscBugtaai®s.

It should be notethat the actual experienced G&A rate for Inquiries is significantly hititear

the proposed rate. Inquiries’ narrative cost proposal indicated that the rate is ghrapase
ceiling or CAP rate. If awarded TUVA should include the proposed ceilihg g6 within
Inquiries’ contract. Inquiries proposed a fee of [. . .]%. The proposed cost summarysreclude
line for ‘rounding from the summary sheet to the Prime.” The rounding amounts total to over
$[. . .]. The [government’s probable costcludes this amount as it is considered a contingency.
The[probable cost] for Inquiries results in a variance of $[. . .].”). The court cannot quitrel
theNNSA'’s exclusion of a contingency in its review of an offeror’s proposal, as thesetan

will necessarily vary from offeror to offer@nd do not reflect probable costs to the government.

Next, as noted by th€AO in its review of SSI's protest, AR 2961, TUVA’s proposal
indicated thalT UVA would have access to the resources of its parent company:

TUVA has access to technical and administrative reach back to its
parent company, AKIMA, LLC. [.. .JAdditionally, we are able to
offer lower indirect costs by virtue of a shared services platform
that provides various management services directly to our
company.

Id. 7. While is not clear from TUVA'’s proposal what the dollar value of the various
management servicedo include [. . .], it was not unreasonable tlee NNSA to take into
account the resources of TUVA'’s parent company when assessing TUVA'’s prapdisect i
labor costs.

FurthermoregiventheNNSA'’s broad discretion in conducting a cost realism analysis in
the context of a best value procurement, it is of no momenthiaBiNSA chose not to conduct
its own evaluation of TUVA's indiredabor rates.In addition,thatthe NNSA'’s conclusions
regarding TUVA'’s indirect labor rates were in part based on information providi BYCAA
does not render those conclusions less valaktly, although the court notes that the GAO
found “nothing objectionable” in the NNSA'’s cost analysis of TUVA'’s proposal, asotim ¢
stated above, it owes no deference to the findings of the GG&®8Sectionlll.B.2.a, supra.

c. TheNNSA'’s Evaluation of TUVA'’s Staffing Plan Was Rational

Third, SSladvances two-part argument in support of its contentibatthe NNSA’s
evaluation of TUVA'’s staffing plan was unreasonable. Pl.’s Mot. 27EB8endantounters
thattheNNSA's evaluation of TUVA's staffing plan was reasonable becdWdéA’s cost
proposalWwasconsistent withts staffing plan Def.’s CrossMot. & Resp. 31-35.

I. The NNSA Did Not Ignore any Risks AssociatedVith TUVA'’s Staffing Plan
In the first part of its argument, SSI contends that, althtlugNNSA initially identified
several problemwith TUVA's staffing plan, it did not account for these deficiencies in its final

assessment. F.Mot. 27-29. Specifically,SSInotesthatthe NNSA at first foundthat (1)
TUVA “failed to assign job duties for some of the PBWS functions within the proposead labo

41-



categories,’AR 863; (2) TUVA “failed to assign job duties in four entire subsections within the
PBWS,”id.; (3) TUVA did not provide enough information ftire NNSA to determine whether
the total number of hours proposed, by labor categorye suficient to complete theork
described in th®BWS,id., and (4 therewerematerial difference between TUVA'’s proposed
cost andhelGCE, and between TUVA'’s total direct labor hours and the IGCE, id. at 864

also notes thalUVA respondedo these criticism$y makingchanges to its technical proposal,
to include additions to its staffing plan narrativd. However, SSI claims, TUVAIid not adjust
its overallstaffing gan or cost proposal. Pl.’s Mot. 27. In other words, SSI argues that although
TUVA added tasks to various positions, it never adjusted the number of FTEs or direct labor
hours required to perform that work and instead reduced its proposed price for work @erform
during the base yeatd. at 29. In SSI's view, the revisiof®¥JVA made to its proposal actually
increased the risks theNNSA, risksthe NNSA ignored in its evaluation of TUVABPR thus
rendering theNNSA'’s ultimate assessment of that proposal unreasonkble.

According to defendanT,UVA appropriately add# information to its staffing plan
regarding the job duties within certain labor categories or PBWS functiorspionse tdhe
NNSA's commens. Def.’s Cross-Mot. & Resp. 31 (citidR 1825-28). Defendant argues that
the addition of this information did not require daoytheradjustment td’ UVA'’s staffing plan
because thBINSA becamesatisfied that “employees were assigned to all PBWS functidds.”
(citing AR 2550). In addition, defendant notes that although SSI responded to the sgoe crit
from the NNSA by not only supplementing its staffing plan narrative but also by adding two
FTEs to Processing and removing two FTEs from Adjudication in its FPR, ThadMmo
obligation to do the samdd. (citing AR 1147). Defendanfurther claims that the rean why
the NNSA was not concerned with the “minor cost reduction” in TUVA’s FPR was because
TUVA explained that the reduction was dueatohange in TUVA's indirect rates since the
submission of its first proposal: “TUVA's final proposal revision indicales the reduction
merely reflect changes to indirect rates.g.[. . .]) given the passage of time since the
submission of its first proposal; the proposed labor hours and rates remained theldaat&2
(citing AR 744, 1962).Lastly, defendant contends that SSI “identifies nothing irrational about
[theNNSA's] determination that the efficiencies in TUVA's staffing plan woalldw it to
complete the scope of work withifewer] labor hours than anticipated in the IGCHd. at 32.
According b defendant, SSI “is currently performing the contract with [[fewer] FTEs than
TUVA proposes.”1d. (citing AR 2573).

In its reply, SSI claims thahe NNSA failed to recognize that it was obliged to consider
thestaffing plan in TUVA's technical proposal as well as the staffing plan inA'8\¢ost
proposal® Pl.’s Reply & Resp18. According to SSI, although TUVA made changes to the

13" AlthoughSSlsuggests, in its reply, that there are two staffing plaose-in TUVA'’s
technical proposal and one in TUVA'’s cost proposal, the court finds no support in the
administrative record for this claimAs noted in the NNSA’s September 28, 2016 SSD, the IPT
initially evaluated the four proposals within the competitive range pursuant toutheriteria
listed in the RFP: technical approach, staffing plan and program managkcajiais,
corporate exp&nce, and past performance. AR 2263. Then, the IPT evaluated the cost of the
offerors’ proposals, noting that “[w]hen combined, the four criteria are signify more
important than Cost; however, cost/price will contribute substantially to theigeldetision.”
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staffing plan in its technical proposal, no changes were made to the staffing p¢acost
proposal.ld. at 1819. In addition, SSI claims théte NNSA failed to consider the effdébiat
changes to TUVA's technical proposal would have on TUVA's cost proptcaht 19. In

SSI's view, “TUVA proposed to do substantially more work with the same numberts, FT
using the same number of hours, at a slightly lower price,tlaftNNSA accepted this without
guestion, disregarding the risks that it had previously assignédat 20.

In its own reply, defendantlaims that SSI waived its right to challerthpe NNSA'’s
evaluation of TUVA'’s technical proposaith respecto Criterion 2 (Staffing PlaandProgram
ManagerQualificationg. Def.’s Reply 1416. Specifically, defendant arguésat SSI's
complaint contains no such allegation &%l cannot raise an ajationfor the first time in its
reply brief. Id. at 15(* Furthermoredefendantontends that SSI mistakenly assumes that
“additional detail regarding the tasks assigned to a labor category casséitlditional duties)”

SSI did not, in its complnt, assert any allegations related to the NNSA'’s assessment of
TUVA's staffing plan. Therefore, as defendant rightly contends, SSI cannot heaiegument
for the first time in its reply briefSeeNovosteel SA v. United States, 284 F.3d 1261, 1274 (Fed.
Cir. 2002) (‘Raising the issue for the first time in a reply brief does not suffice; rejelfis beply
to arguments made in the response brie—they do not provide the moving party with a new
opportunity to present yet another issue for the cogdisideration.”). Even if SSI had not
waived the argument, however, it still lacks merit.

TUVA'’s augmentation of its staffing plan in its FR&include additional information,
coupled with TUVA's explanation of the decrease in its indirect ladiies andhe NNSA'’s
rational assessment of the number of FTEs required to perform the cardndicin thatthe
NNSA did not ignore any riskis its assessment of TUVA's plarfirst, in its FPRTUVA
responded tthe NNSA'’s concerns regarding its staffing planre§ining itsdescriptions of each
of the proposed labor categories and providing more information regarding the deteb of
the positions.SeeAR 1825-29. For example, TUVA made the following modificatioms—
strikeout indicates material that wasmoved and an underline indicates material that was
added—to the Program Analyst Il labor category:

Program Analyst (PA) lll - (PBWS 4.1.2) Team TUVA proposes
[...]

Id. at 1825. TUVA then added the following information to its description of the duties of the
PA 1l position:

Job Duties

¢ Utilize database report generating software and progsams
Research, analyze, and evaluate complex data and review budget
datae Perform supervisory and liaison functions and duties

Id. TUVA’s FPR only contains one staffing plan, which is described in its tedhprmaosal
and valued in its cost proposal.
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between subordinate employees and between contractor and
government Interact with multiple levels of management
Manage customer and contractor relationships and support
multiple projectse Update database records of budget information
regarding initial investigations and reinvestigatiensxtract data

to prepare budget, statistics, management, survey/inspection,
reconciliation and ad hoc repossAdminister and maintain a
clearance action tracking system sufficient to identify specific
clearance activities and time lines of clearance requests, such as to
accurately and timely identify the nature of clearance requests
received, status, and completion of personnel security clearance
and adjudication activities and actions

Id. TUVA made similar changeand addition$o a total ofeighteen labor categories and
corresponding job dutiedd. at 1825-29.

Second, given TUVA'’s explanation for the decrease in its indirect taists, the fact
that TUVA proposed a price reduction does not, asaS§drts, “def[y] realisth Pl.’s Mat. 29.

Third, although SSI claims that “TUVA added numerous tasks to a given position but did
not adjust the number of FTEs or the number of direct labor hours required to performkfie wor
id., SSI has not demonstrated that the duties added would result in additional wedeanot
simply the identification of tasks already assigned or expected of esgsloyorking within
those labor categories. In other words, SSI has not provided the court with any ethdéhae
example, the addition of the obligation to “[u]pdate database records of budget irdarmat
regarding initial investigations and reinvestigatiottsthe job duties of the PA Il position was
intended to describe a responsibility separate and apart froairelady listedlutiesto “[u]tilize
database report generating software and programs” and “[r]lesearch, analyz )| aaie ev
complex data and review budget dat&AR 1825.

Finally, defendants correct in its assertion that SSI fails to identify anything irrational
regardinghe NNSA'’s conclusion that TUVA's staffing plan, as configured, is efficiemugh
to permit the performance tife contract with fewer labor hours than contemplated by the IGCE.
Ratherthe fact that SSI is currently performing the contract yith] fewer FTEs than TUVA
proposes in its FPR directly supports the rationalitheNNSA'’s conclusion SeeAR 2573
(“TUVA proposed [. . .FTEs and the incumbent’s current staffing levgl is] FTES?).

ii. Although the NNSA’'s Evaluation of TUVA’s Staffing Plan Contained a Typographical
Error, the NNSA Did Not Misread the Plan

In addition to arguing thahe NNSA ignored risks associated with TUVA'’s staffing plan,
SSI argues that the NNSA misread the plan. Pl.’s Mot. 30-33. According to SSRavised
IPT Reportthe NNSA states:
SAVA's cost proposal includes [. .F[TEs listed as Personnel
Security Clearance Processing Team Leads. The ‘team lead’
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portion is a typo. The rate for this category is equivalent to the
Personnel Security Clearanéeocessor. Additionally, the staffing
plan confirms this typo as it lisfs. .] team lead FTEs ar{d. .]
processor FTEs. The typo does not impact cost, as the correct rate
was used in the calculation of direct labor.

Id. at 30 (quoting AR 2571-32 SSI contends, however, tithe NNSA'’s statements and
conclusions are not supported by TUVA'’s propoddl.

First, SSlassertgshat SAVA did not propose [. . Hasonnel Security Clearance
Processing [[s in its cost proposalld. (citing AR 2114). According to SSI, the Personnel
Security Clearance Processihlg position is neither listed in SAVA’s cost proposal,ati30
(citing AR 2114)norlistedin SAVA's staffing planid. (citing AR 1905). SSI further avers that
although SAVA did not propose any positions with equivalent ratesh@NNSA erroneously
adjusted TUVA'’s proposed cost to reflect such rategti80-31(citing AR 2571-72).

Second, SSI claimthat the following table, whichppears iAttachment 3 tdahe
NNSA'’s Revised IPT Regpt, misstates TUVA's staffing plarid. at 3133.

Technical Evaluation of the Cost Proposal

Categories Percentage % of FTEs! TUVA's Proposed

Provided FTEs

Adjudication 26% [...] [...]

Administrative 11% [...] [...]

Processors 41% [...] [...]

Professional / 9% [...] [...]

Executive

Administrative

FOCI 5% [...] [...]

Vault 8% [...] [...]

TOTAL [...] [...]

AR 2607 (footnote added). According to StBk figuresused bythe NNSA in the tablearenot
an accurate repsentation of those provided by TUVA. Pl.’'s Mot. 32. SSI identifies the
following discrepancies: (IheNNSA lists[. . .] FTEs in Adjudication whereas TUVA lists
[. . .],and(2) theNNSA lists[. . .] FTEs in Processing whereas TUVA li§ts .]. Id.
(compamg AR 2607 (Attachment 3) with AR 1714).

14" Although the heading states that the numbers in the third column are percentages, they
are in fact numbersspecifically, the number of FTEs that an offeror would have to allocate to
each of the six skill set categories to satisfy historical allocations, as rapeby the
percentages listed in the second column.
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In response to SSI's arguments, defendantedes that thRevisedPT Report contains
a typographical error in that ttNNSA erroneously statethat SAVA's cost proposal listed [. . .]
FTEs as “Persorel Security Clearance Processing Team Leads” when it actually only listed
“Personnel Security Clearance Processors.” Def.’'s @vimds& Resp. 32. However, defendant
claims thathe NNSA neverrelied on the misimpressiand therefore SSI was not preaget by
theNNSA’s mistake Id. (citing AR 2571-72, 4520-22)Next, defendantontends thathe table
is a comparison dhe skill mix inTUVA'’s staffingplanwith historical values

The first two columns show the skill set category and the historical
percentage of work associated with each category indicated in the
Q&A. ... The third column shows the allocation of the offerors’
proposed FTEs based on the historical percentage. ... The fourth
column shows the allocation of the offerors’ FTEs based on their
proposed staffing plans.

Id. at 33. Thusgdefendantairgues: “The comparison provided[®5I] reflects no discrepancy
because the staffing plan attachmemtsvide 4 PBWS staffing areas and the Q&A identified 6
skill sets,so the table in Attachment 3 does not reflect an apptapples comparison.id.
Defendanthen illustrates its point:

For instance[SSI] notes that “Attachment 3 lisfs. .] FTEs in
Adjudication. TUVA’s Staffing Plan listg . .] FTEs.” . . . But

[SSI] ignores the actual, substantive descriptions of the job
categories contained in the Staffing Narrative. For instance,
TUVA's staffing matrix shows. . .] Personne$Security Specialist
(PSS)[TL] llis under “Program Management” and another [. . .]
PSS[TL] llls under “Adjudication.”. . . TUVA'’s Staffing Plan
Narrative explains that gll . .] PSS Ill TLs support the
Adjudication work. .. .The staffing matrix also shows an
administrative assistant under Adjudication, which NNSA included
in the “Administraive” category for the purposes of Attachment 3.
Accordingly, the Staffing Plan indicates tlat.] FTEs listed

under ‘Program Management” aifid. .] FTEs listed under
“Adjudication” will support the Adjudication work. Thus,
Attachment 3 correctly shies [. . .] FTEs assigned to Adjudication.

Id. at 3334. Defendanfurther notes that SSI's staffing matrix was treated in the exact same
fashion. Id. at 34.

Defendant oncludes by claiming thahe NNSA’s “comparison of the labor mix against
the historcal estimates was simply another evaluation technique to identify anyicaghissues
with the proposed staffing plan,” id., and that “[u]ltimately, the agency datedthat both
offerors’ reflected the appropriate skill mix in the appropriate labtegories,id. (citing AR
2607, 2609).
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In its reply, SSI disputes defendant’s claim that the NNSA was responsiltthe for
typographical errorPl.’s Reply & Resp20. According t&S| “[ tthe paragraph of the Revised
IPT Report in question discussesrgbnnel Security Clearance Processirigs] and whether or
not the position should be listed agra].” Id. at 21. In addition, SSI disputdgee NNSA’s
explanation as to how it compared each offeror’s staffing plan to histdtmedteons of labor.
Id. at 2222. According to SSthe“NNSA should not have required offerors to allocate
personnel into four categories” if it wanted them to use the six historical dateddr at 21.

SSl also argues that thNSA should not have mechanically usexddtvn estimates fdabor or
costs as a means of evaluating an offeror’s staffing gthrat 2122.

Defendantounters SSI's restatement of its arguments by noting once motbkehat
NNSA'’s typographical error had no bearing on its analysis. Def.’s Repl{pg&fndant also
disputes S34 claim thatthe NNSA made a “mechanical adjustment” to TUVA's staffing plan to
compare it to the six categories reflected in the historical allocdtaiwas provided to the
offerors in the RFRQ&A. Id. at 1617. According to defendarthe NNSA never concluded
that a“specific number of employees waacessary to perform the requirements,” nortlakd
NNSA “impose a Government estimate to determine whether the staffing was ‘acceptable or
unacceptable.”ld. at 17. Defendant also reiterates the fact thatNINSA ultimately concluded
that both TUVA and SSI proposed appropriate skill mixes in the appropriate lab@rezdeg
Id.

First, the court concludes thite NNSA’s RevisedPT Report does, as defendant
concedes, incorrectly state that SAVA’s cost proposal listed FTEs as “Personnel Security
Clearance Processing Team Lshd SeeAR 1714. SAVA's proposal only listed [. .FJTEs as
“Personnel Security Clearance Processdr[Sgeid. at 1732.

Secondthe court concludes thdte NNSA did not misstatd UVA'’s staffing plan. The
table reproduced above is not a summary of TU\Gfing plan for the base yearlt is instead
anevaluation of that plan derived from the NNSA'’s comparisoiléWA’ s proposed FTES to
historic work allocations based on the percentage of work performed in six casegori
Furthermore,he offerors were informed of the percentage estimatesdNI$A would use in its
analysis of each of the sigquiredskill sesin theRFPs Q&A. Seeid. at 214, 2938-39. Thus,
SSI knew in advance sbmittingits proposal thathhe NNSA would be using historical figures
to review the offerors’ staffing plans. Lastly, although somewhat convoligéehdaris
explanation does demongdhat—asdefendant contendsthe NNSA’s table was not meant to
be asimple reproduction of TUVA's staffing plan.

The following table represents TUVA’s proposed staffing plan with the matidits
made by the NNSA for use in its technical evaluation:

AREA Total FTEs

Program Management

Program Manager
PersonneSecurity Specialist TL / 1l
Program Analyst Il

Program Analyst Il

,_|,_|,_|,_|
et [ [
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Program Analyst | [...]
Personnel Security Clearance Processing TL [...]
Subtotal | [. . .]

Processing

Administrative Review Technician

Senior Personnel Security Clearance Processor
Personnel Security Clearance Processor

Quality Assurance / Customer Service Processor
Mail Clerk

Lead Vault Clerk

Vault Clerk

Administrative Assistant

,_|,_|,_|,_|,_|,_|,_|,_|,_|
e e [ [ | [

Subtotal

Adjudication

Personnel Security Specialist T I
Personnel Security Specialist Il
Personnel Security Specialist |
AdministrativeAssistant

,_|,_|,_|,_|,_|
e [ e | —

Subtotal

Foreign Ownership, Control or Influence
Security Specialist [...]
Security Assistant [...]

Subtotal | [. . .]

Total All [...]

Id. at 1714.Under “Program Management,” TUVA listéd. .] PSSTL llis. Id. Because the
staffingplan’s narrative section stated that these positsupport adjudication work and because
TUVA'’s staffingplan listed an additional [. . HSS T llis under “Adjudication,’the NNSA
combined the listings under “Adjudication.”_Id. Thus, (1) [.PSS T llls were subtracted
from “Program Management,” reducitize total number of FTEs in that categbogm [. . .] to
[...],and (2) [. . .PSS T llls were added to “Adjudication,” increasing the total number of
PSS T llils from[...]to[...] and increasing the total number of FTEs in that category from
[...]Jto[...]. Next, because TUVA's plan listed an Administrative Assistant under both
“Adjudication,” and “Processing,” thENSA combined the listingsnaler “Processing.” Thus,

[. . .] Administrative Assistant wasubtractedrom “Adjudication,” [. . .] the total number of
FTEs in that category frofn. .]to [. . .], and (2) [. . .Administrative Assistant wasddedto
“Processing,’'increasinghe tdal number of FTEs in that category from [.ta]. . .]. Id.; see
alsoid. at 2939 (“The comparison was done to identify potential problems with the proposed
staffing plan, not if the staffing plan was an exact match to the historiapeges provided.
Therefore, looking simply at the Staffing Plan for either offeror undehelaeing of

‘Processing’ would not be reflective of what is in the Government[']s cosgatable.”).
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Finally, because thENSA analyzedTUVA’s and SSI's staffing plans imé same
fashion, SSI cannot claim to have been prejudiced in this re§aeid. at 2938 (“The Agency
evaluated the actual staffing plan proposed by both TUVA, LLC (TUVA) and Synergy
Solutions, Inc. (SSI). The Agency did not modify, adjust, or alter the staffing platiefo
purposes of evaluation.”), 298No adjustments were made to either ofiés proposal as none
were needed, they both proposed a reasonable and realistic amount of FTEs under each labor
category’), 2940 (“The Government applieddlsame comparison to &Stost proposal using
[. . .] for the total number of FTEs proposed.”).

d. The NNSA Rationally Concluded That TUVA Could Meet theTechnical Requirements

Fourth SSI argues that the NNSA erroneously concluded that TUVA was capable of
meeting the RFP’s technical requiremeri®.’s Mot. 33-34. Specifally, SSI contends thadhe
NNSA should have recognized that TUVA'’s proposal contained insufficient FTESarr la
hours. Id. at 33. According to SSI, TUVA proposed [. difect labor hours for the entire
contract, which included [. . .] labor hours for the base perfiddciting AR 1714, 1744) By
comparison, SSI claims that it proposed [. . .] hours for the entire contract, which énclude
hours for the base periodd. (citing AR 1389). In addition, SSI avers that althotlghNNSA
acknowledged that TUVA proposed fewer hours than the IGCE and SSI, it nevertheless
concluded that TUVA’s proposed hours and FTEs were sufficldn{citing AR 2570-71) SSI
argueghat TUVA'’s technical approach would not enable it to perfdfelNNSA’s requirements
with so few FTEs and labor hours and ttieg NNSA failed to adequately explain its contrary
finding. 1d. at34.

Defendantlaims thathe NNSA reasonably concluded that TUVA’s proposal to staff
fifty -five FTEs—as compared to SSI's “staffing of the incumbent contract jwitl] FTEs,—
wassufficient to meethe PBWS’sechnical requirementdef.’s CrossMot. & Resp. 35 (citing
AR 2546-54). Defendanfurther claimshattheNNSA’s conclusion is supported by “a thorough
evaluation of TUVAStechnical approach including its staffing plan, which NNSA determined
was superior to [SSI's].ld.

In its reply, SSI maintains thite NNSA'’s cost realism analysis was unozedble and
that it is of no moment that SSl is currently performing the contract{with FTEs as opposed
to thefifty -five FTEs TUVA proposes? Id. at 23. SSI further claims that, but fodelay in
obtaining security clearances for its employeesould have more FTEs working on the
contract. Id. In addition, SSI states that thelicitedcontract contains more requirements than
the incumbent contract as a result of HSPD-12, and that therefore defendant’sszmmyfar
TUVA'’s proposal withSSI'sincumbent staffing levels is unavailingd. Lastly, SSI complains
thatthe NNSA’s Revised IPT Repottacks any meaningful analysigd. Specifically, SSI
claims that nowhere in the report doesMNSA discuss the number of hours proposed for each
position, the number of hours proposed for a given contract period, the number of FTEs TUVA
proposed, or the number of FTEs assigned to a particular labor category—all of &@hich S

15 According to SSI, it currently has [. . .] FTEs on the contract, not [. . .] as defendant
claims. Pl.’s Reply & Resp. 23. Assuming plaintiff is correct, the court’s sisand ultimate
holding remains unchanged.
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claims is necessary for the analysis to be meaningdulBecause th&INSA failed to conduct
such analysis, SSI contends, TUVA wrongly received an “Excellent” redm@riterion 2. 1d.
at 24.

According to defendanthe NNSA’sanalysis, which included “(1) comparing TUVA'’s
proposed labor allocation to historic allocatiof@y,verifying that all tasks in tH&@BWS]were
assigned to labor categories, and (3) comparing TUVA'’s proposed staff oéinpldyees to
historic staffing ranges,” satisfied both FAR and RFP requirem@&uwt’s Reply 1719.
Furthermore, in responsewdatit characterizes as two new argumedefendant contends that
theNNSA did consider the additional duties imposed by HSPD-12 because TUVA's FPR not
only assigned HSPD-12 tasks to [. . .] of its Program Analyst Il positions and taffitsfg. . .]
Personnel Security Clearance Processors, but TUVA prothgddNSA with additional
explanation regarding those assignmeihdis at 18. Next, defendanbnce more emphasizes that
theNNSA'’s conclusion that TUVA could adequately perform the contract with EFTHswas
reasonable given the fact that SSI was currently doing the job with onlyHTEY Id. In
addition, defendardargues that SSI cannot, for the first time in its reply brief, claim that because
the agency failed to adequately addrése inherent risks in TUVA's staffing plan, TUVA
should not have received a rating of “Excelldiot” Criterion 2. 1d. at 19. Finally, defendant
notes that SSI fails to recogniZdJVA'’s other significant strengths i@riterion 2 such as “its
[PM] Manayer, assignment of staff to ‘Other Services,” and travel interview syratéd (citing
AR 2547-48).

TheNNSA's conclusion that TUVA'’s prop@d satisfed Criterion 2was reasonable.
That theNNSA's decision was based, in part, on its determinatiahdrstaffing plan with fewer
FTEs than proposed by SSI was acceptable does not render its decision irraticthaniore,
theNNSA provided an extremely detailed explanation as to why it arrived acisale In its
Revised IPTReport the NNSA provides an eighpage narrativeich explanation as to why
TUVA received a rating of “Excellent” foCriterion 2 SeeAR 2546-54. First,the NNSA
described how it wouldvaluateTUVA's staffing plan

The Government will evaluate the Offeror’s StaffingriPto

determine the degree to which the proposed staffing levels and
skill mix are likely to result in efficient and successful performance
of the PBWS. Additionally, the Offeror’s approach to staffing
during workload fluctuations will be evaluated tdetenine the
degree to which the approach is likely to result in continuity and
successful accomplishment of the PBWS during workload
fluctuation periods.

Id. at 2546. Then, in its evaluation, the NNSA provided a detailed explanation as to why the
staffing plan was assessed as having two significant strengths and two strédg#t2547-49.
TheNNSA also explained, in nine separate comments, why it no longer foundt\at's
staffingplan suffered from nine weaknesség. at 2550-54.
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Secondthe NNSA explained how it would evalual@JVA’'s PM qualifications:

The Government will evaluate the extent to which the proposed
[PM] possesses the education and relevant experience to
effectively execute the duties and responsibilities of )]
considering the nature, size and scope of the work required in the
PBWS, including consideration of the Minimum Personnel
Qualifications for thgPM] position at Section J, Attachment 6.

The Incumbent must possess a Bachelor’s degree in Business
Administration/Mangement. A Bachel@gs] degree in any other
discipline may be substituted with five years work experience as a
Manager in a comparable assignment. Ten years of experience and
a comparable assignment in Safeguards and Security may be
substituted for the degree and must include three years of
experience managing a Safeguards and Security Program at the
second tier or higher level with a strong background in Personnel
Security. The resume of the propo§ei], without the
documentation required in provisitr23(b)(2)(B) (if not currently
employed by the Offerer), will be evaluated; however, the omitted
documentation (letter of intent) will be noted as a performance
risk.

Id. at 2546. Then, theNNSA provideda detailed explanation as to whyVA’s proposalwas
assessed as having aignificant strengtlin this area Id. at 2548-49. In light of the NNSA'’s
extensive, reasoned analyss§| fails to demonstrate thidte NNSA'’s evaluation of TUVA's
proposed staffing plan was in any way irrational.

4. SSlFails to Establish Thatbut for the NNSA's “Mistakes,” SSI Would Have Been
Awarded the Contract

SSis final contention is that but for thertistakes the NNSA made in its assessment of
TUVA'’s proposal, SSI would have been awarded the contract. Pl.’s Mot. 35. The court has
already concluded that ttINNSA’s evaluation of TUVA's proposal was, for the most part,
rational, and to the extent that the NNSA erred, SSI was not prejudiced by theHavever,
for the sake of completeness, the court addresses &§liment. According to SS(1) only
SS9 and TUVA were deemed technically acceptable byNN&A, id. (citing AR 2534) (2) the
SSA deemed SSI's proposal superior in two of the four technical evaluation cide(@ting
id. at 2618-19)(3) if the NNSA'’s errors with respect to TUVA's ratings were corrected, the
SSA’sdecision would change, id.; and (4) even though TUVA'’s evaluated probable cost was
[. . .] million less than SSI's, ihe NNSA'’s cost realisnanalysisvere corrected in the manner
suggested by SSI, the result would be an upward adjustment to TUVA'’s probable cost coupled
with a finding bythe NNSA that TUVA lacked a sufficient understanding of the contract’s
requirements, id.

Defendantargues that SSI cannot succeed in its protestuse it fails to demonstrate
that but fothe NNSA'’s purported errors, SSI would have been awarded the contract. Def.’s
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CrossMot. & Resp. 35-39. According to defendant, even if the court accepted SSI's allegations
with respect tcCriterion 2 StaffingPlanandProgram Manager Qualification<Criterion 3
(Corporate Experience), a@titerion 4 (Rst Performance), tiédNSA would still have

concluded that TUVA'’s proposal was superior with respect to the two most importena-er
Criterion 1 Technical Aoproach) and Criterion S{affing PlanandProgram Manager
Qualificationg. Id. at 3638. In the same vein, defendant contends that even if the court
accepted SSI's claim that the NNSA'’s cost realism analysis was flawed, and aggrsiments

were mae to TUVA's labor rates, TUVA'’s proposal would still be less expensive than.SSI's

Id. at 3839. Indefendanis view, even if all of SSI's recommendations were adopted, “TUVA'’s
proposal would remain technically superior and less expensidedt 39 (¢ting AR 2619).

SSldisputegdefendant’s argument that even if the court accepted all of SSI's claims,
TUVA would still have been awarded the contract. Pl.’s Reply & R&$127. According to
SS|, the fact that the instant procurement called for avla@st tradeoff meant that SSI had a
substantial chance of being awarded the contract bthdddNSA'’s errors. Id. at 25.
Specifically, SSI argues that “[w]here, as here, the agency is required tactarimkst value
tradeoff . . . and an agency’s reevaluation of proposals would lead to new ratingsptemul
categories, the source selection authority should be required to redo the besadalfést
based on the new ratings and the evaluation schelieth addition, SSI claims thatefendant
fails to grasp that SSl is challenging MR SA’s entire cost realism analysis, not just its
acceptance of TUVA'’s probable cost estimdté.at 2526. SSI concludethat if all of the
procurement errors were corrected, the change in SSI's and TUVA's iiegpatihgs would be
dramatic,thus demonstrating the significant prejudice SSI suffeleédat 2627.

In its reply,defendantagain claims that even if it accepted all of SSI's allegations, no
further tradeoff would be merited because “TUVA would remain lower in price and superior in
merit.” Def.’s Reply 19.In addition,defendannotes that although SSI claims to challenge the
entire cost realism analysis, its primary argument relates to TUVA'’s pidpasdain|. . .] of
SSI's incumbent stafit certain rates. Defendahen responds to dhargument by stating that
even if the NNSA were to increase TUVA'’s rates to match SSI's, TUVA wodldhatie the
lower-cost proposalld. at 20 (citing AR 2573).

As noted above, in addition to demoasing thatthe NNSA'’s decision either lacked a
rational basis or that th@rocurement process violated a regulation or proce@@kemust
demonstrate that it was prejudicedtbg NNSA'’s errors Thus, SSI must show that but fbe
NNSA'’s actions, it wold have been awarded the contract. dadgendant’s argument
demonstrates, SSI has not met its burden. First, SSI does not claiheti&iSA’s evaluation
of the most important critevsn—Criterion 1 Technical Approach—wasflawed. TUVA'’s
proposal was rat “Excellent” in that categonyhile SSI'sproposal was only rated “Good.”

Second, althougBSI contests its receipt of a “Satisfactory” rating with respect to
Criterion 2 Staffing PlanandProgram ManageQualificationg and also claims thahe NNSA's
evaluation of TUVA’s proposal pursuant to Criterion 3 (Corporafeeiience and Criterion 4
(PastPerformance) wasrational, SSI has not shown that but for this determination SSI would
have been awarded the contraltt.other words, SSI's argument that it would have been
awarded the contract if (1) it had received a higher rating with respedtéad@r 2 and (2)
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TUVA had received lower ratings with respect to Criterion 3 and Critericlggged on mere
conjecture and supposition, rather thanarete evidence. As such, it is unpersuasee
Glenn Def. Marine (ASIA)720 F.3d at 912 (“[Plaintiff-Appellant] does not provide anything
but conjecture that even with a ‘Satisfactory’ rating it would have hadsaasuial chance of
prevailing in tle bid. The Court of Federal Claims did not clearly err in finding[latntiff-
Appellant] had not shown prejudice from being rated ‘Less than Satisfactdrgi thain
‘Satisfactory.”).

Finally, even if the court elevates cost over technical criteria, and accefga&fBiment
that TUVA'’s proposed labor rates were too low and therefore unrealistic—whicbuhtedoes
not—SSI’'s proposed price would remain significantly higher than TUVA’s proposesl dnc
its analysis, the NNSA increased TUVA's nonmanagement labor rafes ¥, which
increased the cost of TUVA's overall proposal by [. . .]3eeAR 2573. Even with this
adjustment, however, SSI's proposed price of $28.6 million was still more than 14% hayher t
TUVA's adjusted proposed price of $24.99 millioBeeid. at 2619.

C. SSllIs Not Entitled to Injunctive Relief

In this case, SSI fails to demonstrate thetNNSA's decision to award TUVA the
contract wasarbitrary, capricious, an abuse of discretion, or otherwise not ingearaee with
law.” Banknote Corp. of Am., 365 F.3d at 1350. In other words, SSI has not succeeded on the
merits of its protest. Thus, the court need not, and will not, consider whether S&tisfeesis
the other factors for obtaining injunctive religtt) “whether the plaintiff will suffer irreparable
harm if the court withholds injunctive religf2)] whether the balance of hardships to the
respective parties favors the grant of injunctive relief; [&8)] whether it is in the public interest
to grant injunctive relief. PGBA, LLC, 389 F.3d at 1228-29.

V. CONCLUSION

The court has considered all of the parties’ arguments. To the extent notetiscuss
herein, they are unpersuasive, without merit, or are unnecessary for resolviragtdre m
currently before the court.

In sum,SSI has failed to carry its burden of showing tti@@NNSA's decision to award
the contract td UVA was arbitrary, capricious, or contrary to law. Therefore, the court
DENIES SSI's notion for judgment on the administrative record, @RIANTS defendant’s
crossmotion for judgment on the administrative record. No costs. The clerk is directaeito e
judgment accordingly.
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The court has filed this opinion under seal. The parties shall confer to determine
proposed redactions that are agreeable to all parties. Adéater than September 262017,
the parties shall file a joint status report indicating their agreement with the dooctions
andattaching a complete copy of the court’s opinion with all redactions cleayl
indicated.

IT IS SO ORDERED.
s/ Margaet M. Sweeney

MARGARET M. SWEENEY
Judge
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