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Christopher J. Carney, United States Department of Justice, Washington, DCefotaéf

OPINION AND ORDER

SWEENEY, ChiefJudge

Plaintiff Maine Community Health Optiorntends that the federal government ceased
making the cost-sharing reduction payments to which it and other insurersitéed enter the
Patient Protection and Affordable Care Act (“Affordable Care Act”), Pub. L. No148]1 124
Stat. 119 (2010), anits implementing regulations. Currently before the court are plaintiff's
motion for summary judgment and defendant’s crassion to dismissor failure to state a
claim upon which relief can be granted. For the reasons set forth below, the couhdinds
plaintiff is entitled to recover the unpaid cost-sharing reduction reimbursemenerefore, it
grantsplaintiff's motion anddeniesdefendant’s motion.

I. BACKGROUND
A. TheAffordable Care Act
Congress enacted the Affordable Care Act as part of a comprehensive scheme of health

insurance reform. See generalliking v. Burwell, 135 S. Ct. 2480 (2015). SpecificalljetAct
includes “a series of interlocking reforms designed to expand coverage in thduathealth

1 Seven days after enacting the Affordable Care Act, Congress enacted the Health Care
and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029, which included
additional provisions related to health insurance reform.
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insurance market.ld. at 2485. In conjunction with these reforms, the Act provided for the
establishment of an American Health Benefit Exchange (“exchange”) in each siateuayy 1,
2014, to facilitate the purchase of “qualified health plans” by individuals and smiaieébsiss.

42 U.S.C. 88 18031, 18041 (2012%cordKing, 135 S. Ct. at 2485 (describing an exchange as
“a marketplace that allows people to compare and purchase insurance plans”) e@edfth
plans can be offered at four levetsdnze, silver, gold, and platinum) that differ based on how
much of a plan’s benefits an insurer must cover under the? plghU.S.C. § 18022(d)(1).

Among te reformsancludedin the Affordable Care Aawvere two aimed at ensuring that
individuals have access to affordable insurance coverage atiddaat the premium tax credit
enacted in section 1401 of the Act, 26 U.S.C. § 36B (2012), and thehaoBig reduction
program enacted in section 1402 of the Act, 42 U.S.C. § 180HhEk premium tax credits and
the costsharing reductions work together: the tax credits help people obtain insurance, and the
costsharing reductions help people get treatment once they have insurancé&tn@ak
Trump, 267 F. Supp. 3d 1119, 1123 (N.D. Cal. 2017).

1. Premium Tax Credit

Thefirst of thesewo reforms, theoremium tax credijtis designed to reduce the insurance
premiums paid by individuals whose household income is between 100% and 400% of the
poverty line. See26 U.S.C. 86B(c)(1)(A);42 U.S.C. § 18082(c)(2)(B)(igccord26 C.F.R.

§ 1.36B-2(a) to (b) (2017); 45 C.F.R. § 156.460(a)(1) (201%g SEcretary of the Department
of Health and Human Services (“Secretary of HHSHequired to determine wther

individuals enrolling in qualified health plans on an exchange are eligible for the preaxium
credit and, if so, to notify the Secretary of the United States Department ottmuiiy
(“Treasury Secretary”) of that fact. 42 U.S818082(c)(1).The Treasury Secretary, in turn, is
required to make periodic advance payments of the premium tax credit to the infererg

the qualified health plans in which the eligible individuals enrolled§ 18082(c)(2)(A). The
insurers are required t@e these advance payments to reduce the premiums of the eligible
individuals. Id. 8§ 18082(c)(2)(B)(i);see als®6 U.S.C. 86B(f) (describing the process for
annually reconciling an individual’s actual premium tax credit with therambspayments of the
credit). To fund the premium tax credit, Congress amengeeexisting permanent
appropriation to allow for the payment of refunds arising from the créég31 U.S.C. § 1324
(2012) (“Necessary amounts are appropriated . . . for refunding interealieecollections as
provided by law . . . . Disbursements may be made from the appropriation made bytitins sec
only for . . . refunds due from credit provisions of [26 U.S.C. § 36B].”).

2 For examplefor a silverlevel qualified healttplan, insurers are required to provide
coverage for 70% of the benefits offered under the plan. 42 U.S.C. § 18022(d)(h¥iBErs
offering qualified health plans on an exchange must affexast one silvelevel plan and one
gold-level plan. Id. § 18021(a)(1)(C)(ii)



2. Cost-Sharing Reductions

The other reform, cogtharingreductionsjs designed to reduce the out-of-pocket
expensegsuch as deductibles, copayments, and coinsutgapaiel by individuals whose
household income is between 100% and 250% of the povertySeet2 U.S.C.

88 18022(c)(3), 18071(c)(2xccord45 C.F.R. 88 155.305(g), 156.410(ansurers offering
gualified health plans are required to reduce eligible individuals’ cost-stabiiggtions by
specified amount$42 U.S.C. § 18071(a), and tBecretary of HHSs required to reimburse the
insurers for the cost-sharing reductions theke,seeid. 8 18071(c)(JA) (“[T]he Secretary [of
HHS] shall make periodic and timely payments to the issuer equal to the value of the
reductions’).

The Secretary of HHS is afforded some discretiaéntimingof the reimbursements
once he determines which individuals are eligible for sbating reductionse must notify the
Treasury Secretary “if an advance payment of thesluasting reductions . . . is to be made to the
issuer of any qualified health plan” and, if so, the time and amount of such advance pdgment.
§ 18082(c)(3). Pursuant to this authority, the Secretary of HHS establishetharsgment
schedule by whickhe government “auld make monthly advance payments to issuers to cover
projected cossharing reduction amounts, and then reconcile those advance payments at the end
of the benefit year to the actual cgstaring reduction amounts.” Patient Protection and
Affordable Care Act; HHS Notice of Benefit and Payment Paramiete2014, 78 Fed. Reg.
15,410, 15,486 (Mar. 11, 2013) (to be codified at 45 C.F.R. 8§ 156gE9#lsal5 C.F.R.
§ 156.430(b)(1) (“A [qualifiedhealth plan] issuer will receive periodic advance paysgat
cost sharing reduction8]. The amount of the cost-sharing reduction payments owed to insurers
is based on information provided to HHS by the insur8ex45 C.F.R. § 156.430(c) (requiring
insurers to report to HHS, “for each policy, the total allowed costs for edderdlth benefits
charged for the policy for the benefit year, broken down by . . . (i) [{jhe amounhsuedi]
paid[,] (ii) [tthe amount the enrollee(s) paid[, and] (iii) [the amount the em@)jaevould have
paid under the standard plan without celsaring reductions”).

The Affordable Care Aatlid not include any language appropriating funds to make the
costsharing reduction payments.

3 “The term ‘costsharing’ includes . . . deductibles, coinsurance, copayments, or similar
charges,” but not “premiums, balance billing amounts for non-network providers, or gpardin
non-coveredservices.” 42 U.S.C. § 18022(c)(3).

4 To be eligible for cost-sharing reductions, an individual must enroll in a sivel-
qualified health plan. 42 U.S.C. § 18071(b)(1). Under a standard lelxadrplan, insurers are
required to provide coverage for 70% of the benefits offered under thelglan.

§ 18022(d)(1)(B). However, for eligible individuals, that percentage increases to 7386 (whe
household income is between 200% and 250% of the poverty line), 87% (when household
income is between 150% &R200% of the poverty line), or 94% (when household income is
between 100% and 150% of the poverty linkg). 8§ 18071(c)(2).
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3. Requirementsfor Insurers

To offer a health insurance plan on an exchange in any giver-gedrbecome eligible
to receive payments for the premium tax credit andslwasting reductions—an insurer must
satisfy certain requiremengstablished by the Secretary of HHSee, e.g.42 U.S.C.
8 18041(a)(1) (authorizing the Secretary of HHSi$sUe regulations settirggandards for
meeting the requirements under [title | of the Affordable Care Act] withexts—(A) the
establisiment and operation of Exchanges . (B);the offering of qualied health plans through
such Exchanges; . . . and (D) such otleguirements as the Secretary determines appropriate”)
The requirements inclug&) obtaining certification that any plan it intends to offer is a qualified
heath plan,see, e.g45 C.F.R88 155.1000, .1010, 156.20@) submitting rate and benefit
information before the open enrollment perfodthe applcable yearsee, e.q.id. 88§ 155.1020,
156.210Q and (3) executing a standdpdialified Health Plan Issuer Agreem¢t@HPI
Agreement”)with theCenters for Medicare and Medicaid Servif€3MS”), an agency of
HHS,® for that year® seeid. § 155.260(b) (requiring exchanges to execute agreements with
entities that will gain access to personally identifiable information sudmirtitt the exchange
that addresprivacy and security standards and obligatiossg; alsad. § 155.20 (defining
“exchange” to include exchanges established and operated by eitheraa [Std&).

With respect to the latter requiremesdchQHPI Agreemenincludes the following
recitals:

WHEREAS:
1. Section 1301(a) of the Affordable Care Act . . . provides that [Qualified

Health Plans] are health plans that are certified by an Exchange and, among
other things, comply with the regulations developed by the Secretary of the

> The Secretary of HHS delegattdthe Administrator of CMS (1) his authority—
granted in section 1301 of the Affordable Care Agteraining to defining qualified health
plans”; (2) his authority-granted in section 1311 of the Affordable Care Atpertaining to
affordable choicesfdealth benefit plarisand (3) his athority—qgranted in section 1321 of the
Affordable Care Act—"pertaining to the State flexibility in operation and enforcement of
[exchanges] and related requirement®élegation of Authorities, 76 Fed. Reg. 53,903, 53,903
(Aug. 30, 2011)see alsa@l2 U.S.C. 88 18021 (codifying section 1301 of the Affordable Care
Act), 18031 (codifying section 1311 of the Affordable Care Act), 18041 (codifying section 1321
of the Affordable Care Act).

® The QHPI Agreement®r 2017and2018 include, as relevant in thiase, identical
language.SeeCitrs. for Medicare & Medicaid Servs., Dep’t of Health & Human SeRlan
Year2017QHP IssuerAgreementhttps://www.cms.gov/CCIlIO/Resources/Regulatianst
Guidance/Downloads/PlaYiear2017-QHP-IssuerAgreement.pdflastvisited Feb. 1, 2019
Ctrs. for Medicare & Medicaid Servs., Dep’t of Health & Human SeRlanYear2018QHP
IssuerAgreement https://www.ghpcertification.cms.gov/s/PlanYear2018
QHPIssuerAgreement_ FFMSPMf (last visitedFeb. 1, 201P(collectively,“Agreements”).
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Department of Health and Hum&ervices under section 1321(a) and other
requirements that an applicable Exchange may establish.

2. [Qualified Health Plan Issuer] is an entity licensed by an applicable State
Department of Insurance . . . as an Issuer and seeks to offer through the
[Federdly -facilitated Exchange] in such State one or more plans that are
certified to be [Qualified Health Plans].

3. lItis anticipated that periodic [Advance Payments of the Premium Tax Credit],
advance payments of [Cost-Sharing Reductions], and payments ofdlRede
facilitated Exchange] user fees will be due between CMS and [Qualified
Health Plan Issuer].

4. [Qualified Health Plan Issuer] and CMS are entering into this Agreement to
memorialize the duties and obligations of the parties, including to satisfy the
requirements under 45 CFR 155.260(b)(2).

Now, therefore, in consideration of the promises and covenants herein contained,
the adequacy of which the Parties acknowledge, [Qualified Health Plan Issuer
and CMS agree as follows . . . .

Agreementd. Section of each agreemen titled “Definitions.” Id. at 1-3. Section Il of each
agreementtitied “Acceptance of Standard Rules of Conduaidresses standards related to
personally identifiable informain (as set forth in 45 C.F.R. § 155.260) and communications
with CMS’s Data Services Hulld. at 36. Section Il of each agreemein titled “CMS
Obligations” and provides, in its entirety:

a. CMS will undertake all reasonable efforts to implement systems and processe
that will support [Qualified Health Bh Issuer] functions. In the event of a
major failure of CMS systems and/or processes, CMS will work with
[Qualified Health Plan Issuer] in good faith to mitigate any harm caused by
such failure.

b. As part of a monthly payments and collections reconciliation process, CMS
will recoup or net payments due to [Qualified Health Plan Issuer] against
amounts owed to CMS by [Qualified Health Plan Issuer] in relation to
offering of [Qualified Health Plans] or any entity operating under dingestax
identification number as [Qualified Health Plan Issuer] (including
overpayments previously made), including the following types of payments:
[Advance Payments of the Premium Tax Credit], advance payments of [Cost-
Sharing Reductions], and payment of Federtbyjlitated Exchange user fees.

Id. at 6. The remaining sectiord the agreementsontain variou$oilerplateprovisions seeid.
at 69, includingseveral related to titermination of theagreemers, id.at 67. One
terminationrelated clause provides:



[Qualified Health Plan Issuer] acknowledges that termination of this Agréeme

1) may affect its ability to continue to offer [Qualified Health Plans] throhgh t
[Federallyfacilitated Exchange]; 2) does not relieve [Qualified Health Plan
Issuer] of applicable obligations to continue providing coverage to enrollees; and
3) specifically does not relieve [Qualified Health Plan Issaégny obligation

under applicable State law to continue to offer coverage for a full plan year.

Id. at 7. Eachagreemenis to be executed by authorized representatives of the insurer and CMS.
Id. at10-11 (2017 agreement), 9-10 (2018 agreement).

In addition, inmost circumstances, insurers must make their qualified health plans
availableon the exchanges for the entire year for which the plans were certified. 45 C.F.R.
§ 156.272(a).

B. Termination of Cost-Sharing Reduction Payments

On April 10, 2013, before the exchanges opened for busiPessdenBarackH.
Obamasubmittedto Congress his budget for fiscal year 205£e0ffice of Mgmt. & Budget,
Exec. Office of the Presideriiscal Year 2014 Budget of the United States Government to
Congress (2013). The budget included a request for a line-item appropriation feinaiosf-
reduction paymentsSeeid. at App. 448accordCtrs. for Medicare & Medicaid SeryPep’t of
Health & Human Servs., Fiscal Year 2014 Justification of Estimates for Apgtiops
Committeesl 84 (2013). However, Congredisl notprovide the requested appropriatiddee
Consolidated Appropriations Act, 2014, Pub. L. No. 113-76, 128 Stetemls&. Rep. No.
113-71, at 123 (2013) The Committee recommendati does not include a mandatory
appropriation, requested by the administration, for redlgostsharing assistance . as
provided for in sections 1402 and 1412 of the [Affordable Care"Actn fact, it is undisputed
by the parties that Congress has neyecificallyappropriated funds to reimburse insurers for
their costsharingreductions’. It is further undisputed that Congress has néezxpressly
prevented—in an appropriations act or otherwisthe Secretary of HHS or the Treasury
Secretary from expending funds to make cost-sharing reduction paymézitamended the
Affordable Care Act to eliminate the castaring reduction payment obligation.

Although Congress did not specifically appropriate funds for cost-shadngtien
paymentsthe Obama administrationegan making advance paymetatsnsurerdgor cost
sharirg reductions in January 2018eeCtrs. for Medicare & Medicaid Servs., Dep’'t of Health
& Human Servs., Guidance Related to Reconciliation of the Cost-Sharing Reductiporgo
of Advance Payments for Benefit Years 2014 and 2015 27 (20ti@ade thepayments from
“the same account from which the premium tax credit” advance payments were-inautber
words, from the permanent appropriation described in 31 U.S.C. § 1324. Letter from Sylvia M.

” Whether Congress will appropriate funds for cost-sharing reduction paymémés i
future is an open questiolCf. Patient Protection and Affordable Care AdtdS Notice of
Benefit and Payment Parameters for 2020, 84 Fed. Reg. 227, 283 (Jan. 24, 49) (“
Administration supports a legislaésolution that would approprigieostsharing reduction]
payments . . ).



Burwell, Director of the Office of Mgmt. & Budgeto TedCruz and Michael S. Le&l.S.
Senators 4 (May 21, 2014), http://www.cruz.senate.gov/files/documents/[261iet8521
Burwell_Response.pdf.

On November 21, 2014, the United States House of Represesa(dtiouse”) sued the
Obama administratiom the United States District Court for the District of Columb&.C.
district court”)to stop the payment of cost-sharing reduction reimbursements to insbeers.
generallyU.S. House of Representatives v. Burwell, No. ¥41967-RMC (D.D.C. filed
Nov. 21, 2014). Th®.C. district court ruled for the House, holding:

The Affordable Care Act unambiguously appropriates money for Section 1401
premium tax credits but not for Section 1402 reimbursements to insurers. Such an
appropriation cannot be imfred. None of Secretariegxtratextual arguments-
whether based on economics, “unintended” results, or legislative history—
persuasive. The Court will enter judgment in favor of the House of
Representatives and enjoin the use of unappropriated monies to fund
reimbursements due to insurers under Section 1482.Court will stay its

injunction, however, pending appeal by either or both parties.

U.S. House of Representatives v. Burwell, 185 F. Supp. 3d 165, 168 (D.D.C. 2016). The Obama
administration appealed the rulin§ee generallyJ.S. House of Representativesizar

(“Azar’), No. 16-5202 (D.C. Cir. filed July 6, 2016However,the United States Court of

Appeals for the District of Columbia Circuit (“D.C. Circuitfayed the appe&b allow

Presidenelect Donald J. Trump and his future administration time to determine how to proceed.
SeeMot. Hold Briefing Abeyance 1-Azar, No. 16-5202 (Nov. 21, 2016prder,Azar, No. 16-

5202 (Nov. 21, 2016).

The Trump administration continued the previous administration’s practice afignaki
advance cossharing reductiopayments to insurers. However, on October 11, 2017, the United
States Attorney General sent a letter to the Treasury Secretary and tlgeSeadrataryf HHS
advising that “the best interpretation of the law is that the permanent appoopita ‘refunding
internal revenue collections,’ 31 U.S.C. § 1324, cannot be used to fund thehaosty
reduction] payments to insurers authorized by 42 U.SX80§1.” Letter frondefferson B.
Sessions IlIU.S. Attorney General, to Steven Mnuchin, Sec’y of the Treasury, and Don Wright,
M.D., M.P.H., Acting Sec’y of HHS 1 (Oct. 11, 201Rjtp://www.hhs.gov/sites/default/files/
csrpayment-memo.pdf. Based dng guidance, the Acting Secretary of HHS directbd
following day, that “[costsharing reduction] payments to issuersstraiop, effective
immediately, and that such “payments are prohibited unless and until a valid appropriation
exists.” Memorandunirom Eric Hargan, Acting Sec’y of HH8to Seema Verma,

8 Eric Hargan was named Acting Secretary of HHS on October 10, Z3¥EPress
Release, The White House, Presidenh&d J. Trump Announces Intent to Nominate Personnel
to Key Administration Post&ct. 10, 2017), https://www.whitehouse.gov/presidential-
actions/president-donaldijump-announces-intent-nominate-personnel-geyninistration
posts-22/.



Administrator of the Ctrs. for Medicare & Medicaid Servs. (Oct. 12, 2017), httpai/hs.gov/
sites/default/files/cspayment-memo.pdf.

C. Reaction to the Termination of Cost-Sharing Reduction Payments

The Trump administration'®rminationof cost-sharing reduction payments did camne
as a surprise to insurers:

Anticipating that the Administration would termindgb®stsharing reduction]
payments, most states began working with the insurance companies to develop a
plan for how to respondBecause the Affordable Care Act requires insurance
companies to offer plans with cost-sharing reductions stomers, the federal
governmens failureto meet it§costsharing reduction] payment obligations
meant the insurance companies would be losing that m@most of the states
set out to find ways for the insurance companies to increase premiums for 2018
(with open enrollment beginning in November 2017) in a fashion that would
avoid harm to consumer#nd the states came up with an idedlow the

insurers to make up the deficiency through premium increases for silver plans
only. In other words, allow a relatively large premium increassifegr plans,

but no increase for bronze, gold, or platinum plans.

As a result, in these states, for everyone between 100% and 400% of the
federal poverty level who wishes to purchase insurance on the exchanges, the
available tax credits rise substaftyia Not just for people who purchase the silver
plans, but for people who purchase other plans too.

Californig, 267 F. Supp. 3d at 1134-8Botnote omitted) In other words, by raising premiums
for silverlevel qualified healtiplans, the insurers would obtain more money from the premium
tax credit program, which would help mitigate the loss of the cost-sharing medpayments.
Accordid. at 1139 (agreeing with tistates‘'that the widespread increase in silver plan
premiums will qualify many people for higher tax credits, and that theased federal
expenditure for tax credits will be far more significant than the decreasedlfedpenditure for
[costsharing reductignpayment®). This approach is commonly referred to as “silver loading,”
and nany states appear to hayedorsedt, seeid. at 1137 (“Even before the Administration
announced its decision, 38 states accounted for the possible termingtiosteharing

° Notably, incrasing silvedlevel qualified health plan premiums would not harm most
consumers who qualify for the premium tax credit because the credit increfisepesmium
increases. Segalifornia 267 F. Supp. 3d at 1134 (“[T]he amo{mitthe premium tax crediip
based on the cost of the secartbapest silver plan available on the exchange in your
geographic area, and then adjusted based on your income (that is, based on whdrenythefal
spectrum between 100% and 400% of the federal poverty level). So, if premiums footiee sec
cheapest silver plan in your area go up, the amount of your tax credit will goaup by
corresponding amounSee26 U.S.C. § 36B); see alsad. at 1122 (“[Mpst state regulators
have devised resporssthat give millions of lowemcome people better health coverage options
than they would otherwise have had.



reduction] payments in setting their 2018 premium rates. And now that the announcement has
been madegven more states are adopting [thieategyof increasing silvetevel plan premiums
to obtain additional premium tax credit paymerit§potnote omited)).

D. Other Litigation

While the states and insurers were working on ways to mitigate the loss-ehaasg
reduction paymentshe parties in thease on appeal at the D.C. Cirdogtgan discussintpat
case’s disposition. Joint Status Report &2Zar, No. 16-5202 (Nov. 30, 2017). Ultimately, at
the request of the parties, theC. Circuit dismissed the appeal, Ord&zar, No. 16-5202 (May
16, 2018), and the D.C. district court vacated the portion of its ruling in which it provided that
“reimbursements paid to issuers of qualified health plans for theskbastigreductions
mandated by Section 1402 of the Affordable Care Act, Pub. L1481areENJOINED pending
an appropriation for such paymentsfder,Azar, No. 1:14ev-01967-RMC (May 18, 2018).

A separate lawsuit was filed lsgventeen statesd the District of Columbia in the
United States District Court for the Northern District of California (“Californgiritt court”) to
compelthe Trump administration to ninue making the advance cost-sharing reduction
payments to insurersSee generallalifornia v. Trump, No. 3:1¢v-05895VC (N.D. Cal.
filed Oct. 13, 2017). The California district codenied the states’ motion for a preliminary
injunction. California 267 F. Supp. 3d at 1121-22, 114ventually, the states requested a stay
of the proceedings or, alternatiyedismissal of the suit without prejudice, explaining:

[S]taying the proceedings is warranted to avoid disturbing the status aprotges
general success of the practice commonly referred to as “klwging” which

mostly curbed the harm caused by the federal government’s unjustifiedaressat
of cost-sharing reduction (CSR) subsidies mandated by Section 1402 of the
Patient Proteatin and Affordable Care Act (ACA)At the same time, because of
the real threat of the federal government taking action to prohibit-$éilagmg,

the Court should retain jurisdiction, thus allowing the Plaintiff States to
expeditiously seek appropriate remedies from this Court for the protectionrof thei
citizens. Alternatively, if the Court determines that a stay is not appropriate at
this time, the Plaintiff States respectfully request that the Court dismiss the action
without prejudice.

Mot. for Order Staying Proceedings or, e tAlternative, Dismissing Action Without Prejudice
2, California, No. 3:17ev-05895VC (July 16, 2018)cf. HHS Notice of Benefit and Payment
Parameters for 2020, 84 Fed. Reg. at28Be Administration supportslagislative solution
that would appropriate CSR payments and end silver loading. In thecalifeCongressional
action, weseek comment on ways in which HHS might address silver loading, for potential
action in future rulemaking applicable not sooner than plan year’20Zlhe California district
court dismissed the case without prejudice on July 18, 20t@&erDismissing Case Without
Prejudice California No. 3:17ev-05895VC (July 18, 2018).



E. Effect of Cost-Sharing Reduction Payment Termination on Plaintiff

Plaintiff is a nonprofit corporation, organized as a Consumer Operated ance@rient
Plan under section 1332 of the Affordable Care Act, that offers qualified healthgridMaine’s
exchange? It began offering qualified health plans on the exchange in 2014, and continued to
offer such plans in 2015, 2016, 2017, and 2018. As of the end of 2017, pleadtiftie largest
number of exchange-insured individuals in Maine. Plaintiff began receiving modirdpee
cost-sharing reduction payments in January 2014 and, as with every other insureg offerin
gualified health plans on the exchanges, stopped receiving these payment® éXetcber 12,
2017. Had the government not ceased these payments, pkametdgfthat itvould have received
another $5,651,672.49 in 2017. Plaintiff asserts that this deficiency has caused it targgfer
financial losses.

F. Procedural History

Plaintiff filed a complainin this court on December 28, 2017, to recover the ¢@sirg
reduction payments that the government has not made for'20i @sserts two claims for relief
contending thain failing to make the costharing reduction payments to insureéing,
government violatethe statutory and regulatory mandate brehched an implieth-fact
contract. Plaintiff moves for summary judgment and defendant anosges to dismiss the
complaint. The parties completed briefing, and after hearing argumé&ietomary 142019, the
court is prepared to rufe.

10 1t appears that the facts in this subsection, which are derived from theiatisgat
plaintiff's complaint, are undisputed. However, plaintiff has not submitted any dotatoa in
support of its claimed amount of unpaid cost-sharing reduction reimbursements.

11 A number of other insurers have filed suit in this court seeking to recover unpaid cost-
sharing reduction reimbursemengee.e.g, Common Ground Healthcare Coop. v. United
StatesNo. 17-877C (Chief Judge Sweeney); Local Initiative Health Auth. for L.A. Cty. v.

United StatesNo. 17-1542C (Judge Wheeler); Cmty. Health Choice, Inc. v. United States, No.
18-5C (Chief Judge Sweey)eSanford Health Plan v. United States, No. 18-136C (Judge
Kaplan);_ Montana Health Cop v. United States, No. 18-143C (Judge Kaplan); Molina
Healthcare of Cal., Inc. v. United Statél. 18-333C (Judge WheeleHealth Alliance Med.

Plans, Inc. v. Unéd StatesNo. 18-334C (Judge Campb&linith); Blue Cross & Blue Shield of

Vt. v. United States, No. 18-373C (Judge Horn); Guidewell Mut. Holding Corp. v. United States,
No. 18-1791C (Judge Griggsby); Harvard Pilgrim Health Care, Inc. v. United ,tate:8-

1820C (Judge Smith).

12 The court has had the benefit of full briefing and oral argument in three cdsgshar
reduction casesCommon Ground Healthcare Cooperative v. United States, No. 17-877C,
Maine Community Health Options v. United States, No. 17-2057C, and Comrhigailiy
Choice, Inc. v. United States, No. 58- The plaintiffs in all three cases allege that the
government violated the cost-sharing reduction statutes and regulations, andtifés pratwo
of the cases allege a breach ofraplied-in-fact contract. Thus, in ruling on the parties’
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Il. STANDARDS OF REVIEW
A. Motionsfor Summary Judgment

Plaintiff moves for ammary judgment pursuant to Rule 56 of the Rules of the United
States Court of Federal Claims (“RCFCS3ummary judgment is appropriate when there is no
genuine issue of material fact and the mgwparty is entitled to a judgment as a matter of law.
RCFC 56(a)Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). A fact is material if it “might
affect the outcome of the suit under the governing law.” AndersorbertyiLobby, Ing.477
U.S. 242, 248 (1986). An issue is genuine if it “may reasonably be resolved in favor of either
party.” 1d. at 250. Entry of summary judgment is mandated against a party who fails to establish
“an element essential to that partgase, and on which that party will bear the burden of proof at
trial.” Celotex Corp., 477 U.S. at 323tatutory constructioand contract interpretatiomfe
guestions of law amenable to resolution through summary judgm@tathis v. United States
120 Fed. Cl. 552, 561 (201%ccordVarilease Tech. Group, Inc. v. United States, 289 F.3d 795,
798 (Fed. Cir. 2002)'Contract interpretation is a question of law generally amenable to
summary judgment); Anderson v. United State$4 Fed. Cl. 620, 629 (2002) (“The plaintgf’
entitlement . . rests solely upon interpretation of the cited statute and is thus amenable to
resolution by summary judgmeit.aff'd, 70 F. Appk 572 (Fed. Cir. 2003) (unpublished
opinion).

B. Motionsto Dismissfor Failureto State a Claim Upon Which Relief Can Be Granted

Defendant crosmoves to dismiss plaintiffsomplaintfor failure to state a claim upon
which relief can be granted pursuant to RCFC 12(b)(6). To survive such a motion,iff plaint
must include ints complaint “enough facts to state a claim to relief that is plausible on its face.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). In other words, a plaintiff must “plead]]
factualcontent that allows the court to draw the reasonable inference that the defehdllet is
for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (&g&hd\tl. Corp.,

550 U.S. at 556). Indeed, “[t]he issue is not whether a dfawiti ultimately prevail but
whether the claimant is entitled to offer evidence to support the clafdché&uer v. Rhodes, 416
U.S. 232, 236 (1974), overruled on other groundblagow v. Fitzgerald457 U.S. 800, 814-19
(1982).

I11. DISCUSSION

As noted above, in seeking to recover the cost-sharing reduction payments not made by
the government, plaintiff assettgo claims for relief. The court addresses each in turn.

motions in this case, the court has, when applicable, considered the parties’ arguaénts
three cases.
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A. Violation of Statute

Plaintiff first contends that the government’s failure to make the paymesta wa
violation of the cost-sharing reduction provisions of the Affordable Care Act and its
implementing regulations. Plaintiff further contends that Congress’s fadsgecifcally
appropriate funds for cosharing reduction payments does not suspend or terminate the
government’s obligation to make the payments. Defendant disagrees, arguing thes€ongr
expressed its intent that cestaring reduction payments should notisede absent a specific
appropriation for that purpose byt appropriatingunds for cost-sharing reductions in the
Affordable Care Act or thereafter. Consequently, defendant contends, nyateteages—
payable from the Judgment Funare-unavailable frorthis court.

1. The Government IsObligated to Make Cost-Sharing Reduction Paymentsto Plaintiff
Notwithstanding the Absence of a Specific Appropriation for That Purpose

To determine whether Congress intended the government to malshaoat reduction
payments to insurers, the court first turns to the language of the Affordable @a®eslLamie
v. U.S. Tr., 540 U.S. 526, 534 (2004) (“The starting point in discerning congressional intent is
the existing statutory text.”see als@Conn. Nat'| Bank v. Germain, 503 U.S. 249, 253-54 (1992)
(“[C]Jourts must presume that a legislature says in a statute what it means asdnreeatatute
what t says there.”). In addition to evaluating the specific provisidhe Affordable Care Act
establishing the cost-sharing reduction program, the court must read thatgoravithe context
of the Affordable Care Adais a whole SeeKing v. St. Vincent's Hosp., 502 U.S. 215, 221
(1991) (following “the cardinal rule #t a statute is to be read as a whole, since the meaning of
statutory language, plain or not, depends on context” (citation omitted)); Crandoned Unit
States494 U.S. 152, 158 (1990) (“In determining the meaning of the statute, we look not only to
the prticular statutory language, but to the design of the statute as a whole and txttarwdj
policy.”); Kokoszka v. Belford, 417 U.S. 642, 650 (1974) (“When ‘interpreting a statute, the
court will not look merely to a particular clause in which geneatds may be used, but will
take in connection with it the whole statute (or statutes on the same subject) anddtiseaoidje
policy of the law, as indicated by its various provisions, and give to it such a constrgoivdh a
carry into execution the Wiof the Legislature . . . .” (quoting Brown v. Duchesne, 60 U.S. 183,
194 (1856)))see alscChevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843
n.9 (1984) (“If a court, employing traditional tools of statutory constructionrtaste that
Congress had an intention on the precise question at issue, that intention is the lastdre m
given effect.”);Kilpatrick v. Principi, 327 F.3d 1375, 1384 (Fed. Cir. 2003) (“[l]n determining
whether Congress has directly spoken to the point at issue, a court should attemptrio disc
congressional intent either from the plain language of the statute or, if necbysasort to the
applicable tools of statutory construction[.]”). If congressional intent raggttlie obligation to
make cossharing reduction paymentan be ascertained from evaluating the text of the
Affordable Care Act, then the court’s inquiry on this issue is comp&teConn. Nat'| Bank,
503 U.S. at 254.

The statutory provision governing castaring reductionsets forth amunambiguous
mandate: “the Secretary [of HHS] shall make periodic and timely paymentsuiers “equal
to the value of the reductions” made by the insurers. 42 U.S.C. § 18071(c)&xail
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Montana Health Cop v. United States, 139 Fed. Cl. 213, 218 (2818)T] he statutory

language clearly and unambiguously imposes an obligation on the Secre#&t$ ¢d make
payments to health insurers that have implemented cost-sharing reductions avdren plans

as required by thAffordable Care Act]’); see als®&AS Inst., Inc. v. langul38 S. Ct. 1348,

1354 (2018) (“The word ‘shall’ generally imposes a nondiscretionary du@ilfa Indus., Inc.

v. United States, 622 F.3d 1358, 1364 (Fed. Cir. 2010) (“When a statute directs that a certain
consequence ‘shall’ follow from specified contingencies, the provision is mandatblyaaes

no room for discretion.”)¢f. Moda Health Plan, Inc. v. United States, 892 F.3d 1311, 1320
(2018) (concluding that similar language in section 1342 of therddble Care Aet-indicating

that the Secretary of HHS “shall establish” a risk corridors program pursuahich the

Secretary of HHS “shall pay” risk corridors payments—is “unambiguously noagdat

Moreover, the mandatory payment obligation fagitally within the statutory scheme
established by Congres$he costsharing reduction payments were meant to reimburse insurers
for paying an increased share of their insureds’ cost-sharing obligationsS42 U

§ 18071(a)(2), (c)(3)(A), and the reduction of insuredstsharing obligations was meant to
make obtaining health care more affordabé, e.g., id. 8 1807J)(1)(A) (describing how cost
sharing reductions would be achieved by reducing insureds’ quaeadet limits). In short, the
plain language, structure, and purpose of the Affordable Care Act refiactémt of Congress

to require theSecretary of HH$0 make cossharing reduction payments to insurers.

Defendantdoes not dispute this conclusion. Rather, it contends thabsteharing
reduction payment obligation isienforceable because Congress nspecificallyappropriated
funds—either in the Affordable Care Act or thereaftedn make cossharing reduction
payments.

a. TheLack of Specific Appropriating Language in the Affordable Care Act

As defendant observethe Affordable Care Act does not include any language
specifically appropriating funds for cost-sharing reduction paymentsnDait also correctly
observes that th&ct's costsharing reductioprovision lacks any appropriating language, while
its companion provisionthe premium tax credit-included an explicit funding mechanisfh.
CompareAffordable Care Acg 1401(d) (amending the permanent appropriation set forth in 31
U.S.C. § 1324 to allow for the payment of the premium tax credit),id. 8 1402 (containing
no appropriating language). According to defendant, the absence of any funding smdbani
costsharing reduction payments, and Congress’s decision to provide agumeéamanism for
premium tax credipayments and not cost-sharing reduction payments, reflect theohtent
Congresswhen enacting the Affordable Care At precluddiability for costsharing reduction
payments Defendant is mistakdor several reas@n

13 The judge who decidedontana Health Cop—the Honorable Elaine D. Kaplan—
subsequently issued a substantively identical ruling in another 8agS&amford Health Plan v.
United States139 Fed. Cl. 701 (2018).

14 Both provisions appear in subpart A of part | of subtitle E of the Affordable &y
which is titled “Premium Tax Credits and C&taring Reductions.” 124 Stat. at 213-24.
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First, it is well settled thahe government can create a liabilitithout providing for the
means to pay for itSee, e.g.Moda Health Plan892 F.3d at 1321 (“[I]t has long been the law
that the government may incur a debt independent of an@puion to satisfy that debt, at least
in certain circumstances."¢ollins v. United States, 15 Ct. Cl. 22, 35 (1879) (H&]egal
liabilities incurred by the United States underthe laws of Congress. .may be created where
there is no approgtion of money to meet them . .”). Thusthe absence of a specific
appropriation for cost-sharing reduction payments in the Affordable CarmdoAas not, on its
own, extinguish the government’s obligation to make the payments.

Second, that Congress provided a funding mechanism for premium tax credit payments
and not for cost-sharing reduction payments does not reflect congressienatarforeclose
liability for thelatter. Defendant relies on the proposition that when “Congress includes
particular language in one section of a statute but omits it in another sectiorsafibéct, it is
generally presumed that Congress acts intentionally and purposely in thatdispeusion or
exclusion.” Russello v. United States, 464 U.S. 16, 23 (1983) (quoting United States v. Wong
Kim Bo, 472 F.2d 720, 722 (5th Cir. 19723 cordDigital Realty Trust, Inc. v. Somers, 138 S.
Ct. 767, 777 (2018). Here, although Congress may have acted intentipntéating the two
related provisions diérently,®it is difficult to discern what that intent might be. In addition to
the intentinferredby defendant, there acther reasonable explanations for the disparitge O
possible explanation is that it wasimple matter to add the premium tax credit preexisting
permanent appropriation in the Internal Revenue Code for the payment ofdiéx, evhereas no
such permanent appropriation existed that would apptgsesharing reduction payments.
Another possible explanation is that Congress understood that other funds available to HHS
could be used tmake the cossharing reduction payments; indeed, the sbsiring reduction
provision lacks any language, such as “subject to the availability of appropsiateflecting
Congress’s recognition that appropriations were unavailsgé&reenlee Cty., Ariz. v. United
States487 F.3d 871, 878 (Fed. Cir. 2007) (observing thrastime instances the statute creating
the right to compensation . . . may ragtthe government’s liability . . . to trEmount
appropriated by Congress” with language such as “subject to the availabdppropriations”).

A third possible explanation is that Congress intended to defer appropriating fundstfor

sharing reduiion payments until 2014, when insurers began to offer qualified health plans on the
exchanges and incur casttaring reduction liabilitiesBecause it is unclear which of these
explanations—any—is correct, the court declinesascribe any particutantent to Congress

based on Congress’s disparate treatment of the two provisions.

Third, the court is unpersuaded by defendant’s related contention that insuresstabili
increase premiums for their silvlEvel qualified health plans to obtagneater premium tax
credit paymentsand thuoffset any losses from tlgovernment’s nonpayment of cost-sharing
reductionreimbursementss evidence thaCongress did not intend to providstatutory
damages remedy for the government’s failure to ntlaeostsharing reduction payments.

15 Alternatively, it is possible that the disparate treatment does not reflect amyainte
all. As the United States Supreme Qdt®Bupreme Court”yecognizd inKing, “[t]he
Affordable Care Act contains more than a few examples of inartful drafting.” 1G& &t 2492.
Thus, Congress’s failure to include any appropriating language in ther@rstg reduction
provision may simply have been an oversight.
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AccordMontana Health Gop, 139 Fed. Cl. at 221. Defendant does not identify any statutory
provision permitting the government to use premium tax credit payments to cffsestit

sharng reduction payment obligation (even if insurers intentionally increased prartoum
obtain larger premium tax credit payments to make up for lost cost-sharingorgagtments).
Nor does defendant identify any evidence in the Affordable Care Act’s |egestastory
suggesting thaCongress intended to limit its liability to make eskarng reduction payments
by increasing its premium tax credit payments. That insurers and states idida@way to
mitigate the insurers’ losses from the government’s failure to makeslcashgreduction
payments does not mean that Congress intended this result. Moreover, defendantigicance
Congress could not have intended to allow a double recovery of cost-sharing reductientpay
is not well taken.The increased amount of premium tagdit payments that insurers receive
from increasing silvelevel plan premiums are still premium tax credit payments, not cost
sharing reduction payments. Indeedder the statutory scheme as it exists, even if the
government were makintye requireccostsharing reduction payments, insurers could (to the
extent permitted by their state insurance regulators) increase theileigeplan premiums; in
such circumstances, it could not crediblargued that the insurers were obtaining a double
recovey of cost-sharing reduction paymeni#/hile the premium tax credit and cesdtaring
reduction provisions were enacted to reduce an individual's hesiérelated costs (to obtain
insurance and to obtain heatthre, respectively), they are not substitutes for each Hther.

Fourth, it would defy common sense to conclude that Congress obligateectietary of
HHS to reimburse insurers for their mandatory cgstring reductionwithout intending to
actually reimburse the insurerf Congress did not intend tweate such an obligatipit would
not have included any provision for reimbursing cost-sharing reductions in the Act.

In sum, Congress’s failure to include any appropriating language in thelalilerCare
Act does noteflect congressional intent to preclude liability for esisaring reduction
payments.This conclusion, however, does not end the court’s analysis because defendant also
argues that Congress’s subsequent failure to appropriate funds to masieacwgg-eduction
payments through annual appropriations acts or otherwise signals congressioh&d inte
foreclose liability.

16 The California district court’s decision @alifornia v. Trump does not assist
defendant. Although the court described how insurers are coping with the losth@ost
reduction payments by raisisgver-level qualified health plapremiums to obtailarger
premium tax credit payments, nowhere in its decision does the court hold that the gavernme
liability for costsharing reduction payments is lessened or eliminated by the government making
larger premium tax credit payments to insurers. Ingdiwedcourt very clearly emphasized that
the premium tax credit program athe costsharing reduction program were separate and
distind. SeeCalifornia, 267 F. Supp. 3d at 1131. Moreover, the court’s discussion of the
approach taken by insurers to obtain increased premium tax credit payments udeslimgthin
its analysis ofwhether the absence of a preliminary injunction would harm the public and
impede the objectives of health care reforrid” at 1133. In other words, the court’s focus was
on how the increase in premiums would affect the public, and not on the government’s obligation
to make payments to insurers.
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b. TheLack of Specific Appropriating Languagein Subsequent Appropriations Acts

The Appropriations Clause of the United States Constitution provide$rthatMoney
shall be drawn from the Treasury, but in Consequence of Appropriations made [y L.
Const. art. I, 8 9, cl. 7The statute commonly referred to as the Antideficiency Act further
provides that “[a]n officer or employee of the United States Government . . . may natke . m
or authorize an expenditure or obligation exceeding an amount available in an appropriat
fund for the expenditure or obligation[.]” 31 U.S.C. § 1341(#/)L) Thesedirectives are
unambiguous: disbursements from thated State§reasury require an appropriation from
Congress.However, “he mere failure of Congress to appropriate funds, without further words
modifying or repealing, expressly or by clear implication, the substaativedioes not in and of
itself defeat a Government obligation created by stdtdteY. Airways, Inc. v. United States,
369 F.2d 743, 748 (Ct. Cl. 196@)er curiam)cited inModa Health Plan892 F.3d at 1321-22
cf. Moda Health Plan892 F.3d at 1322 (recognizing that the Supreme Court “rejected the notion
thatthe Anti-Deficiency Act’s requirements somehow defes obligations of the
government”).

Defendant does not contend that any appropriations actsndeed, any statutes at-all
enacted after the Affordable Care Act contain language that “expressly or byrgiéeation”
modifiesor repeals the Act’s cosharing reduction payment obligation. Ratlierglies on
Congress’sompletefailure to appropriate funds fepstsharing reduction paymenrds
evidence that Congress intended to suspend the cost-sharing reduction paymeiarobligat
Defendant’s reliance is misplaceNone of the appropriations a&sacted after the Affordable
Care Actexpressly or impliedlyidavowed thggaymentobligation; they were completely silent
on the issue. Thus, this case is distinguishable from those relied upon by defévidanéH-v.
United States109 U.S. 146 (1883), Dickerson v. United States, 310 U.S. 554 (1940), and United
States v. Will 449 U.S. 200 (1980)—that concerned situations in which Congress made
affirmative statements in appropriations acts that reflected an intarggersl the underlying
substantive law.

Here,Congress has had ample opportunity to modify, suspend, or eliminate the statutory
obligation to make cost-sharing reduction payments but has not done so. Congress's inact
stands in stark contrast to its treatmenthef Affordable Care Act’s risk corridors program.
Underthatprogram, which was established in section 1342 oAffedable Gare Act, the
Secretary of HHS was required to make annual payments to insurers pursudatuimey/s
formula. 42 U.S.C. 8§ 1806Rjoda Health Plan892 F.3d at 1320. However, Congrgsduded
riders in two appropriations acts enacted after the Affordable Carda®qgbdrohibited
appropriated funds from being used to make risk corridors paymge&Consolidated
Appropriations Act, 2016, Pub. L. No. 114-113, div. H, tit. ll, 8 225, 129 Stat. 2242, 2624,
Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 113-235, div. G, tit.
Il, § 227, 128 Stat. 2130, 2491. These riders have been interpreted to suspend the government’s
obligation to make risk corridors payments from appropriated fukiidgla Health Plan892
F.3d at 1322-29. Congress has nearactedany such appropriations riders with respect to cost-
sharing reductions payments, even whest-sbaring reduction payments were being made—
during both the Obama and Trump administrations—from the permanent appropriation for tax
credits described in 31 U.S.C. § 1324. Thhsgcongressional inactioim this casenay be
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interpreted, contrary to defendant’s contention, as a decision not to suspend or édireinat
government’s cost-sharing reduction payment obligation.

In short, Congress’s failure to appropriate funds to make cost-sharing oadogyments
through annual appropriations acts or otherwise doeflett acongressional intent to
foreclose either temporarily or permanentthe government’sability to make those payments.

2. Plaintiff Can Recover Unpaid Cost-Sharing Reduction Reimbursementsin the United
States Court of Federal Claims

Plaintiff asserts that because the government has breached its statugatyonoitio make
costsharing reduction payments, recovery is availabtee United States Court of Federal
Claims (“Court of Fedeal Claims”)under the Tucker ActThe Tucker Act, the principal statute
governing the jurisdiction of this court, waives sovereign immunity for clagasst the United
States not sounding in tort, that are founded upon the United States Constitution, a federal
statute or regulation, or an express or implied contract with the United StatesS.28 U
§ 1491(a)(1) (2012)lt is merely a jurisdictional statute and “does not create any substantive
right enforcable against the Utad States for money damageslhited States v. Testan24
U.S. 392, 398 (1976). Instead, the substantive right must appear in another source of law, such
as a “moneymandating constitutional provision, statute or regulation that has been violated, or
an express or implied contract with the United Statésyeladies Harbor, Inc. v. United States,
27 F.3d 1545, 1554 (Fed. Cir. 1994) (en baricis well accepted that a statute “is money
mandating for jurisdi@bnal purposes if it ‘can fairly be interpreted as mandating compensation
for damages sustained as a result of the breach of the duties [it] impose[&hér ¥i United
States402 F.3d 1167, 1173 (Fed. Cir. 2005) (panel portion) (qubtimted States. Mitchell,

463 U.S. 206, 219 (1983)). Under this rule, “[i]t is enough . . . that a statute creating a Tucker
Act right be reasonably amenable to the reading that it mandates a right efrydoacdamages.
While the premise to a Tucker Act claim wilbt be ‘lightly inferred,” a fair inference will do.”
United States v. White Mountain Apache Tribe, 537 U.S. 465, 473 (2003) (citation omitted).

The costsharing reductioprovision of the Affordable Care Act, codified at 42 U.S.C.
8 18071, is a money-amdating statute for Tucker Act purposdéise Secretary of HHS is
required to reimburse insurers for their mandatory cost-sharing reductions, 42 U.S.C
§ 18071(c)(30A), andhisfailure to make such payments igialation of thatduty thatdeprives
the nsurers of money to which they are statutorily entitl@dcord Montana Health Co-op, 139
Fed. Cl. at 217;e2 alsdModa Health Plan892 F.3d at 1320 n.2 (holding that the statute
providing for risk corridors payments “is moneandating for jurisdictioal purposes”).

7 The court recognizes that drawing inferences from congressional inactibe can
highly problematic.SeePension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990)
(“Congressional inaction lackgérsuasive significant®ecauseseveral equally tenable
inferencesmay be drawn from such inaction . . . .” (quotidgited States v. Wis&70 U.S.
405, 411 (1963) Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 306 (1988)is Court
generally is reluctanbtdraw inferences from Congregailure to act.”).
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Consequently, an insurer that establishes that the government failed to make-shacogt
reduction payments to which the insurer was entitled can recover the amount due in thfs cour

Moreover, the lack of a specific appropriation costsharing reduction payments does
not preclude such a recovery. Appropriations merely constrain governmeraigifadility to
obligate or disburse fund§SeeModa Health Plan892 F.3d at 1322 (“The Anbeficiency Act
simply constrains government officials. ... Budget authority ip@oéssaryo create an
obligation of the government; it is a means by which an officer is affordedutiatrity.”);

Ferris v. United Stats 27 Ct. Cl. 542, 546 (1892) (“An appropriatiparsemerely imposes
limitations upon the Government’'s own agents; it is a definite amount of moneyadttast

them for distribution; but its insufficieey does not pay the Governmentfebts, nor cancéb
obligations, nor defeat the rights of other parties.”). Thus, the lack of an appoopistanding
alone, does not constrain the court’s ability to entertain a claim that thengwrdrhas not
discharged the underlying statutory obligation orriteejudgment for the plaintiff on that claim.
SeeSlattery v. United State$35 F.3d 1298, 1321 (Fed. Cir. 2011) (en banc) (“[T]he
jurisdictional foundation of the Tucker Act is not limited by the appropriation statine of
agency’s funds or the source of funds by which any judgment may be pBid. Airways, 369
F.2d at 752“[T] he failure of Congress or an agency to appropriate or make available sufficien
funds does not repudiate the obligation; it merely bars the accounting agents ovénengent
from disbursing funds and forces the carrier to a recovery in the Court ofsCja@ollins, 15

Ct. CI. at 35 (remarking that a legal liabilityturred by the United States under . . . the laws of
Congress,” such as “[tlhe compensation to whichipudificers are legally entitled . . . , exgst
independently of the appropriation, and may be enforced by proceedings in this court”).

18 Defendant appears to contend that for plaintiffs to recover under a money-mandating
statute, they must separately establish that the statute authorizes a demaggdar its
violation. Defendant is incorrect. Although some mom&ndating statutes include a separate
provision authorizing a damages remecke,£.9.41 U.S.C. § 7104(b) (20183llowing
contractors tdoring claims arising under the Contract Disputes Act of 1978 in the Court of
Federal Claims), other money-mandating statutes pursuant to which the Couktial E#aims
can enter judgment do noees e.g.5 U.S.C. § 5942 (2012) (governing federal evgpks’
entitlement to a remote duty allowance); 37 U.S.€04 (2012)governing military service
members’ entitlement to basic pay). Indeed, “[t]o the extent that the @o&est would demand
an explicit provision for money damages to support every claim that might benbroaer the
Tucker Act, it would substitute a plain and explicit statement standard for theelassiding
requirement of fair inference that the law was meant to provide a damagey femmeach of
a duty! White Mountain Apache flbe, 537 U.S. at 477accordFisher 402 F.3d at 1173 (en
banc portion) (“[T]he determination that the source is manapdating shall be determinative
both as to the question of the court’s jurisdiction and thereafter as to the question of ,vamethe
the merits, plaintiff has a monegyandating source on which to base his cause of dgtion.
Montana Health Caop, 139 Fed. Cl. at 217 n.5 (“Plaintiffs have never been required to make
some separate showing that the momayrdating statute that elslishes this cours jurisdiction
over their monetary claims also grants them an express (or implied) causerofac
damages).
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In fact, judgments of this court are payable from the Judgment Bee@i] U.S.C.
8 1304(a)(3)(A), which “is a permanemtdefinite appropriation . . . available to pay many
judicially andadministratively ordered monetagwards against the United States,” 31 C.F.R.
8 256.1 (2016)accordBath Iron Works Corp. v. United States, 20 F.3d 1567, 1583 (Fed. Cir.
1994) (stating that 31 U.S.C. 8 1304 “was intended to establish a central, govenideent-
judgment fund from which judicial tribunals administering or ordering judgmentsdawor
settlements may order payments withouhgeonstrained by concerns of whether adequate
funds existed at the agency level to satisfy the judgimehtdeed,as applicable heré&unds
may be paid out [of the Judgment Fund] only on the basis of a judgment based on a substantive
right to compengan based on the express terms of a specific stat@#ite of Pers. Mgmt. v.
Richmond, 496 U.S. 414, 432 (199aycordModa Health Plan892 F.3d at 1326 (“[A]ccess to
the Judgment Fund presupposes liabilitycf);31 U.S.C 8 1304(a)(1) (indicatinthat the
Judgment Fund is available when “payment is not otherwise provided for”). Becaunsé’plai
claim arises from a statute mandating the payment of money damages in the #gsent of
violation, the Judgment Fund is available to pay a judgment entered by the court onrth&t clai

3. Plaintiff IsEntitled to Recover Unpaid Cost-Sharing Reduction Reimbur sements

Plaintiff seekdo recover theostsharing reduction payments it did not recéme2017.
As noted aboveplaintiff has establishetthat the government is obligated to reimburse it for its
costsharing reductions pursuant to 42 U.S.C. § 18071(&)J3nd that the government stopped

19 Defendant acknowledged this possibility in other litigati®eeDefs.” Mem. Supp.
Mot. Summ. J. 20Burwell, 185 F. Supp. 3d at 165 (No. 1:&¢4+01967RMC) (“The
[Affordable Care] Act requires the government to pay cost-sharing redsidd issuers. The
absence of an appropriation would not prevent the insurers from seeking to enforadutoaty st
right through litigation. Under the Tucker Act, a plaintiff may bring suit ag#mesUnited
States in the Court of Federal Claims to obtain monetary payments based os ttatutepose
certain types of payment obligations on the government. If the plaintiff éessfal, itcan
receive the amount to which it is entitled from the permanent appropriation E€shgemade
in the Judgment Fund. The mere absence of a more specific appropriation is notiheaessa
defense to recovery from that Fund.” (citations omitted)); Defs.” Mem. Opp’nNebtsSumm.
J. 12-13Burwell, 185 F. Supp. 3d at 165 (No. 1:64401967-RMC) (“Indeed, had Congress not
permanently funded the cost-sharing reductions, it would have exposed the government to
litigation by insurers, who could bring damages actions under the Tucker Acspdeom the
government’s failure to make the mandatory abstring reduction payments that the Act
requires.”); Defs.” Reply Mem. Supp. Mot. Summ. JB@rwell, 185 F. Supp. 3d at 165 (No.
1:14cv-01967RMC) (“[T]he House’s interpretation of the [Affordable Care Aetinder which
the Act would require the government to make the cost-sharing payments but provide no
appropriation for doing so directly—would invite potentially costly lawsuits underuloker
Act. The House asserts that insurers could not prevail in sush[allbsent a valid
appropriation.” But courtsdve held that the absence ofappropriation does not necessarily
preclude recovery from the&idgment Fundh a Tucker Act suit.TheHouse does not elgn
how, given this precedent, the government could avoid Tuckditi§etion by insurers in the
wake of a ruling that the ACA did not permanently funddbstsharing reduction payments that
the Act directs the government to mdkegitations omitted).
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making such reimbursements in October 2017. Accordiitgl/entitled torecover the cost
sharing redction payments that the government did not nfak@017.

B. Breach of an Implied-in-Fact Contract

In addition to alleging that the government violated its statutory obligation to make c
sharing reduction payments, plaintiff contends that the government’s failure tcsocdke
payments amounts to a breach of an impirethct contract.“An agreement implied in fact is
‘founded upon a meeting of minds, which, although not embodied in an express contract, is
inferred, as a factfrom conduct of the parties showing, in the light of the surrounding
circumstances, their tacit understandingd&rcules, Inc. v. United States, 516 U.S. 417, 424
(1996) (quoting Balt. & Ohio R. Co. v. United States, 261 U.S. 592, 597 (1923)). To establish
the existence ofraimpliedin-fact contract with the United States plaintiff must demonstrate
“(1) mutuality of intent to contract, (2) consideration, (3) lack of ambiguityfier @nd
acceptance, and (4) authority on the part of the government agent entering rihet.EdBtiess
v. United States, 535 F.3d 1348, 1359 (Fed. Cir. 2@@&prdTrauma Serv. Grp. v. United
States 104 F.3d 1321, 1326 (Fed. Cir. 1997). Here, plaig#fierallyalleges that the promise
of cost-sharing reduction payments set forth in 42 U.S.C. 8§ 1807 149){BYuced it to offer
gualified health plans on the exchange, and that by offering such plans, it accepted the
government'®ffer and entered intanilateralcontract Alternatively, plaintiffcontends that it
entered into bilateral contracts with the government, culminating in thatexeof the QHPI
Agreements, in which the parties agreed that plaintiff was required to offeshareng
reductions to its eligible insured$.In response, defendant argues that plaintiff has not
established the existence of a valid impliedact cortract with the governmerior three
reasons: the Affordable Care Act did not create an imyntiddct contract to make cesharing
reduction payments, HHS lacks the authority to enter into a contract to malshaost
reduction payments, and the QHRJreements preclude the existence of an imglefhct
contract to make costharing reduction payments.

The court first addresses plaintiff’'s contention that 42 U.S.C. § 18071(c)(3)é&)offer
to make cossharing reduction payments to insurers that offered qualified health plans on the
exchanges. ThBupreme Court has provid#tke following guidance:

[A]bsent some clear indicatidhat the legislature intends to bind itself
contractually, the presumption is that “a law is not intended to create private

20 The difference between unilateral and bilateral contracts was explained in the
Restatement (First) of Contracts: “A unilateral contract is one in which no noraceives a
promise as consideration for his promise. A bilateral contract is omeich there are mutual
promises between two parties to the contract; each party being both a proiagrramisee.”
Restatement (First) of Contra@<l2 (Am. Law Inst. 1931). However, that terminology was
removed from the Restatement (Second) of (Gatd. _Se®estatement (Second) of Contracts
8§ 1 cmt. f (Am. Law Inst. 1981) $ection 12 of the original Restatement defined unilateral and
bilateral contractslt has not been carried forward because of doubt as to the utility of the
distinction, oftertreated as fundamental, between the two type&iven the court’s resolution
of plaintiff's claim, the distinction is not relevant in this case.
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contractual or vested rights but merely declares a policy to be pursuedi@ntil t
legislature shall ordain otherwiseThis wellestablished presumption is

grounded in the elementary proposition that the principal function of a legislature
is not to make contracts, but to make laws that establish the policy of the state.
Policies, unlike contracts, are inherently subject to revision and repeal, and to
construe laws as contracts wihtte obligation is not clearly and unequivocally
expressed would be to limit drastically the essential powers of a legislatiye bod
... Thus, the party asserting the creation of a contract must overcome this well-
founded presumption, and we proceed cautiously both in identifying a contract
within the language of a regulatory statute and in defining the contours of any
contractual obligation.

Nat'l R.R. Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470 U.S. 451, 465-66
(1985) (citations omied) (quoting_Dodge v. Bd. of Educ., 302 U.S. 74, 79 (19%63ordModa
Health Plan892 F.3d at 1329; Brooks v. Dunlop Mfg. Inc., 706 F.3d 624, 630-31 (Fed. Cir.
2012).

To determine whethet2 U.S.C. § 18071(c)(3)(A) “gives rise to a contractual obligation,
‘it is of first importance to examine the language of the statutédt’| R.R. Passenger Corp.,
470 U.S. at 466 (quoting Dodge, 302 U.S. at @8¢ordBrooks, 706 F.3d at 63 Plaintiff does
not, and cannot, contend that the statute alone comagigisage manifesting an intent to
contract. Rather, it asserts that the combination of the statute, the implemegtiladions, and
the government’s conduct in making cost-sharing reduction paymeiit®atober 2017 reflects
the parties’ intent to contract. In support of its position, plaintiff relies piiynan Radium
Mines, Inc. v. United States, 153 F. Supp. 403 (Ct. Cl. 1957).atrctse, th&nited States
Atomic Energy Commission issued a regulation titled “Ten Year Guaranteed Nmni#riae’
which provided:

To stimulate domestic production of uranium and in the interest of the common
defense and security the United States Atomic Energy Commission hereby
establishes the guaranteed minimpinces specified in paragraph (b) of this
section, for the delivery to the Commission, in accordance with the terms of this
section during the ten calendar years following its effective.dateof domestic
refined uranium, high-grade uraniumearing ores and mechanical concentrates,
in not less than the quantity and grade specified in paragraph (e) of this section.

Id. at 404 (quoting 10 C.F.R.69.1(a) (1949)) The court rejected the defendant’s contention
that the regulation was “a mere invitatimnthe industry to make offers to the Government” and
instead agreed with the plaintiff that the regulati@as an offer, which ripened into a contract
when it was accepted by the plaintiff's putting itself in a position to supply &éerdhe refined
uranium described in it.’Id. at 405.

The argument raised by plainttiereis similar tothe one advanced by the plaintiff in
Moda Health Planvith respect to the risk corridors program. The risk corridors program was
one of three prograsrestablishedn the Affordable Care Act to mitigate the risk faced by
insurers “and discourage insurémem setting higher premiums to offset that riskldda Health
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Plan 892 F.3d at 1314, pursuant to whible Secretary of HHS was required to make annual
payments to insureis accordance with statutory formulagd. at 1320; 42 U.S.C. § 1806Zhe
United States Court of Applsafor the Federal Circutoncluded irModa Health Plathat “the
overall scheme of the risk corridors program lacks the trappings of a coak@tangement
that drove the result in Radium Min&explaining:

[In Radium Mines], the government made a “guarantee,” it invited uranium
dealers to make an “offer,” and it promised to “offer a form of contract” setting
forth “terms” of acceptance. Not so here.

The risk corridors program is an incentive program designed to encourage
the provision of affordable health care to third parties without a risk premium to
account for the unreliability of data relating to participation of the exasng
not the traditional quid pro quo contemplated in Radium Mitedeed, an
insurer that included that risk premium, but nevertheless suffered losses for a
benefit year as calculated by the statutory and regulatory formuldd stdube
entitled to seek risk corridors payments.

892 F.3d at 133 (citations omitted). HKurther observed that the dispute in Radium Miwvas
distinguishable:

[T]he parties irRadium Minesone of which was the government, never disputed
that the government intended to form some contractugioakhip at some time
throughout the exchange. The only question there was whether the regulations
themselves constituted an offer, or merely an invitation to make offers. Radium
Minesis only precedent for what it decided.

Id. Accordingly, it concludd that ho statement by the government evinced an intention to form
a contract” to make risk corridors payments, and thaté[gatute, its regulations, and HHS’
conduct all simply worked towards crafting an incentive progdraloh.

The risk corridos program differsrom the cost-sharing reduction program in one
significant manner in the risk coridors program, insurers receigayments as an incentive to
lower their premiums, while in the cestharing reduction program, insurers are reimbursed by
the government for cost-sharing reductions that thegtatatorilyrequired to make. In other
words, the cost-sharing reduction program is less of an incentive progranoendfra quid pro
quo. Accordingly, that aspect bfoda Health Plan’s analysis inapplicable in this casé.

In fact, althought2 U.S.C. § 18071(c)(3)(A) and its implementing regulation (45 C.F.R.
8 156.430) do not include language traditionally associated with contracting, sucteas “off
“acceptance,”consideration,” or “contract,” the parties’ intent to enter iatocontractual

21 Nevertheless, Moda Health Plprecludes the court from relying &adium Mines
because, unlike iRadium Minesthe parties in this case dispute whether the government
intended to form a contractual relationship for the reimbursement of insurersheostg
reductions.
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relationship can be implied from the quid pro quo nature ofdlsesharing reduction program,
plaintiff's offering of qualified health plans on the exchange with the mandastgharing
reductions, and the government’s reimbursement of plaintiff's cost-shadangtrons from

January 2014, when the payments first became due, until October 26datd Aycock-

Lindsey Corp. v. United States, 171 F.2d 518, 521 (5th Cir. 1948) (holding that when the head of
the pertinent agencytiblished bulletins and promulgated rules providing for the payment of
subsidies to those . . . who accepted the offer by voluntarily coming under, and compilging wi
the [relevant] Act, there was revedlthe traditional essentials of a contract, namely, an offer and
an acceptance, to the extent that we should hesitate to hold that there was not aingdisidan
contract to pay subsidies,” and further holding that “[ijn view of the numerous reguissfor
the[plaintiff] to put himself in position to receive the payments, we regard the subsidies not as
gratuities but as compensatory in natyreited inArmy & Air Force Exch. Serv. v. Sheehan,

456 U.S. 728, 740 n.11 (1982) (identifyiAgcock-Lindseyas a decision in which a contract

was “inferred from regulations promising payment”). In other words, the govatrofiered to
reimburse insurers for themmandatedostsharing reductions, plaintiff accepted that offer by
offeringthe qualified healthplanswith reduced cossharing obligationsandconsideration was
exchanged (plaintiff supplied qualified health plans that helped the governmerd tieeuc

number 21; uninsured individuals, and the government made cost-sharing reduction payments to
plaintiff).

Moreover, contrary to defendant’s contention, the Secretary ofatidBis delegate, the
Administrator of CMS, possessed the authority to enter into a contract with sngureake
costsharing reduction paymentimplied-in-fact contracts with the United States can only be
made by “an authorized agent of the governmeitaduma Serv. Grp104 F.3cat 1326 accord
Kania v. United State$50 F.2d 264, 268 (Ct. Cl. 1981 )he claimant for money damages for
breachof an express or implied in fact contract must show that the officer who supposedly m
the contract had authority to obligate appropriated fundSpecifically, “he Government
representativevhose conduct is relied upon must have actual authority to bind the government
in contract” City of El Centro v. United States, 922 F.2d 816, 820 (Fed. Cir. 1990) (quoting
Juda v. United States, 6 CI. Ct. 441, 452 (1R8Agrtual authority may be express or implied.
SeeSalles v. United State$56 F.3d 1383, 1384 (Fed. Cir. 1998) Landau & Co. v. United
States 886 F.2d 322, 324 (Fed. Cir. 1989). “Authority to bind the [glovernment is generally
implied when such authority is considered to be an integral part of the duties @ssigne
[g]Jovernment emplgee.” H. Landau & Cqg.886 F.2dat 324 (quoting Joh&ibinic, Jr.& Ralph
C. Nash Jr, Formation of Government Contracts 43 (19&a)teration in original)see also
United States v. Winstar Corp., 518 U.S. 839, 890 n.36 (1996¢ @uthority of the executive
to use contracts in carrying out authorized programs.igenerally assumed in the absence of
express statutory prohibitions or limitatipf% (quoting 1 Ralph CNash Jr.& JohnCibinic, Jr,
Federal Procurement Labv(3d ed. 1977))).

There can be no doubt that making cost-sharing reduction payments is an integfal pa
the duties assigned to the Secretary of HHS because the Secretary of HHBad teqnake
such payments pursuant to 42 U.S.@8871(c)(3)(A). Defendant contendbpwever, that in
accordance with the Antideficiency Atihe Secretary of HHS laclextual authority to contract

22 pefendant does not contend that there was a lack of consideration.

-23-



for the reimbursement for cesharing reductions. The court is not persuadéduk
AntideficiencyAct provides that a government “officer @mployee . . may not . . . involve
[the] government in a contract or obligation for the payment of money before an &upops
made unless authorized by law[.]” 31 U.S.A.3&1(a)(1)(B). The reimbursement of cest
sharing reductiosis authorizedy law—42 U.S.C 8§ 18071(c)(3)(A). Thus, the Antideficiency
Act’s prohibition is inapplicable in this cas@ccordN.Y. Airways, 369 F.2d at 752 (“Since it
has been found that the [agency’s] action created a ‘contract or obligation (vshacitharized
by law’, obviously the statute [prohibiting contract obligations in excess of appgsapfiands]
has no application to the present situation . . . .”). In sti@tSecretary of HHBossesseat
least the implied actual authority to contractually kimel government to make cost-sharing
reduction payments.

Defendant further contends that the QHPI Agreements executed by ptadti€MS
preclude the existence of an imphedfact contract to make cesharing reduction payments.
As defendant notegt]he existence of an express contract precludes the existence of an implied
contract dealing with the same subject, unless the implied contract is emireligted to the
expressontract.” Atlas Corp. v. United States, 895 F.2d 745, 754-55 (Fed. Cir. 1886),in
Schism v. United State816 F.3d 1259, 1278 (Fed. Cir. 20020 banc)see alsdlebe v.

United States263 U.S. 188, 192 (1928)A contract implied in fact is one inferred from the
circumstances or acts of the parties; but an expegsact speaks for itself andhlees no place
for implications?). However, the QHPI Agreements only address the reconciliation of cost-
sharing reduction payments, and do not create any duties or obligations to make ocust-shar
reduction payments in tHist instance?® The relevant provision set forth under the “CMS
Obligations” heading—*“As part of a monthly payments and collections reconail@cess,
CMS will recoup or net payments due to [plaintiff] against amounts owed to CMS bitiffila

in relation to offering of [Qualified Health Plans] . . . including . . . advance paymej@iostf
Sharing Reductions],” Agreements-8nerelyrequires CMS, as part of a monthly reconciliation
process, to make payments to insurers that underestimated their cost-shayatgpobland
collect payments from insurers who overestimated theirsteming obligationsSeeNw. Title
Agency, Inc. v. United States, 855 F.3d 1344, 1347 (Fed. Cir. Z0A/Men the contracs
language is unambiguous it must be giwsrplain and ordinarymeaning. . . .” (quotingCoast
Fed. Bank, FSB v. United States, 323 F.3d 1035, 1040 (Fed. Cir. 2003) (€)). bkmieed,

CMS could not “recoup or net payments” to an insurer unless the government had ralaeady
an advance costharing reduction payment to the insurer.

Moreover, the relevant provision in the QHPI Agreements’ recitdift—s anticipated
that periodic . . . advance payments of [Cost-Sharing Reductionsjll be due between CMS
and plaintiff],” Agreementd— is not a promise to make advanced sbsating reduction
payments but is merely an expression that such payments were expeshiat’ |By-Prod.,
Inc. v. United States, 405 F.2d 1256, 1263 (Ct. Cl. 19@¥fore a representation can be
contractually binding, it must be in the form of a promise or undertakingnd. not a mere

23 Defendanultimately concedes this point in its reply brigeeDef.’s Reply 10 (“The
Government agrees with plaintiff that the QHP[I] Agreements do not establistiract for the
payment of [cost-sharing reductions].”).
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statement of intention, opinion, or predicti)n.In fact, it forms the factual predicate for the
provision describing CMS’s reconciliation obligations.

Furthemorg the QHPI Agreementmostly addresghe privacy and security obligations
set forth in 45 C.F.R. § 155.260. Accordingly, the QHPI Agreements concern a subject entirel
unrelated to the purported impligaHact contract, and therefore do not preclude the finding of
an impliedin-fact contract.

In sum, plaintiff has established the existence of an imjuiddct contract to make cost
sharing reduction payments. Thus, the calsbmust determingvhether plaintiff has
established that the government has breached the implfadt contract.“To recover for
breach of contract, a party must allege and establish: (1) a valid contract bigtsvparties, (2)
an obligation or duty arising out of the contract, (3) a breach of that duty, and (4) damages
caused by the breach3an Carlos Irrigatio& Drainage Dist. v. United State877 F.2d 957,
959 (Fed. Cir. 1989gccordTrauma Serv. Grp., 104 F.atl1325 (“To prevail, [plaintiff] must
allege facts showing both the formation of an express contract and its bre&thrijiff has
establishedhe existence of a valid contract, a government obligation to maksttarstg
reduction payments, and the government’s failure to make such payments, leavitng asgue
of damages

“The general rule in common law breach of contract cases is to award damages that wi
place the injured party in as good a position as he or she would have been [in] had thedreachi
party fully performed.” Estate of Berg v. United State&87 F.2d 377, 379 (Ct. Cl. 1982). Thus,
the injured party “must show that but for the breach, the damages alleged would not have been
suffered.” San Carlos Irrigation & Drainage Disf.11 F.3d at 1563ccordBoyajian v. United
States423 F.2d 1231, 1235 (Ct. Cl. 1970) (per curiam) (“Recy of damages for a breach of
contract is not allowed unless acceptable evidence demonstrates that the daamagds cl
resulted from and were caused by the breach.”). “One way the law makes-treacmnng
party whole is to givéaim the benefits he expected to receive had the breach not occurred.”
Glendale Fed. Bank, FSB v. United States, 239 F.3d 1374, 1380 (Fed. Cir. 2001). These
expected benefitsexpectancy damages'are recoverable provided they are actually foreseen
or reasonably foreseeable, are caused by the breach of the promisor, and are gnoved wi
reasonable certainty.Bluebonnet Sav. Bank, F.S.B. v. United States, 266 F.3d 1348, 1355 (Fed.
Cir. 2001);accad Fifth Third Bank v. United States, 518 F.3d 1368, 1374-75 (Fed. Cir. 2008).

The injured party has the burden of proving damages caused by the breach df. contrac
SeeNorthrop Grumman Computing Sys., Inc. v. United States, 823 F.3d 1364, 1368 (Fed. Ci
2016) accordBluebonnet Sav. Bank FSB v. United States, 67 Fed. Cl. 231, 238 (2005)
(explaining that a plaintiff has the burden to prove expectancy damages by datimansatnat
would have happened but for defendant’s breach of contadiod), 466 F.3d 1349 (Fed. Cir.
2006). The burden then shifts to the breaching party to establish “that pkuddiffiages claims
should be reduced or deniedDuke Energy Progress, Inc. v. United States, 135 Fed. Cl. 279,
287 (2017).Here, plaintiffhas shown that but for the governmerireachit would have
receved the full amount of the cost-sharing reduction payments to which gntidled; there is
no dispute that plaintiff’'s damages were foreseen, caused by the govésrimesath, andan
be determined with reasonable certainDefendant has not attempted to rebut plaintiff's claim
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of breachof-contract damages, either through argument or evidénéecordingly, plaintiff
has established its entitlement to breaticontract damages the amount of the unpaid cost-
sharing reductiomeimbursements

V. CONCLUSION

For the reasons set forth above, the court concludes that the governmemégdamhake
costsharing reduction payments to plaintiff violates 42 U.S.C. § 18071 and constitutes a breach
of an impliedin-fact contract. Therefore, @GRANT S plaintiff's motion for summary judgment
andDENIES defendant’s motion to dismiss. By later than Thursday, February 28, 2019,
the parties shall file a joint status refmdicating the amount due to plaintiff for the cek@aring
payments it did not receive for 20%%.In addition, if plaintiff intends to pursue a claim for
unpaid cost-sharing reduction reimbursements for 2018, the parties shall indicaiié avtya
further proceedings may be required. If the parties represent that ptéoesfnot intend to
pursue a claim for 2018 in these proceedings, then the court will direct the enitgmignt
based on the amount due for 2017.

ITISSO ORDERED.
s/ Margaret M. Sweeney

MARGARET M. SWEENEY
ChiefJudge

24 In arguing that the government dict molate42 U.S.C. § 18071(c)(3)(A), defendant
assertghat insurers’ ability to increase premiums for their stheeel qualified health plans to
obtain greater premium tax credit payments, and thus offset any tesaésgfrom the
nonpayment of cost-sharing reduction reimbursements, is evidence that Congressnd&hdot i
to provide a statutory damages remedy for the government’s failure to makstisdaring
reduction payments. However, defendant did not advasaailarargument in responding to
plaintiff's breachof-contract claim

25 Plaintiff alleges in its complaint (and asserts in the its motion for summary judgment)

that it is owed $5,651,672.49 for 2017. However, plaintiff did not supply any evidence in
support of that amount.
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