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ORDER AND OPINION

Hodges,Senior Judge.

Plaintiff Ute Indian Tribe of the Utah and Ouray Indian Reservation filed this
complaint alleging that the United States: (1) breached its trust and fiduciary duties; (2)
violated several congressionatta (3) took its property in violation of the Fifth
Amendment;and(4) failedto acount for allland andfor all revenue derived frortand
andresources on its reservation. Defendant moved to digimessomplaint for lack of
jurisdiction and failure to state a claim upon whichiefelcan be granted. In the
alternative,it sought summaryudgment on the legal issue of whether the Tribe waived
its claims insettlement agreements with the Government.

Months after the parties had briefed the Governimenbtion the Tribe filed a

motion for leave to file a surreply, contenditigat the Govetiment’s reply had raised
four new legal arguments. The Government oppalsedribe’s motion. The Tribe does
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not oppose the court consideritige allegedly newarguments, and it does not object to a
surreply by the Government; it urges, howethetwe decidetheseissues on the merits.

We grant the Tribs motion to file a surreply. The Governmanimotion to
dismissis granted in part and denied irarh as the question of title to the Tribe
reservatiormustbe settled firsto resolveall issuegaisedin thebriefs.

BACKGROUND

The Ute Tribe is a federally recognized Indtabe that comprises th&intah,the
Whiteriver, and the Uncompaghre bands of Ute people, occupying the Uintah and Ouray
Indian Reservation inUtah It alleges mismanagment, wrongful appropriation of
revenue, antbking of the Tibe’s surplus property within the Uncompahéresenation.
Plaintiff claims th& the Government violatedactsof Congress thatreatedfederal trust
ownership of the lands on the UncompahgreeR@gion for the Tribés benefit.

| Historical Background
1. Allotment Period

Therelationship béweenthe Ute people and the United States can be traced back
to the early 1860%5According to plaintiff, theUnited States entered into a treaty in 1868
that creakd the current Ute Tribe. Under the 186&al, the Tibe ceded portions of
their aborginal lands to the United States ilghreserving approximately 15.7 million
acres Compl. 1 13. Thareservation was wholly within the boundaries ofatvivould
become th State ofColorado, and was reservedfor the Bands’ “undisturbed use and
occupation.” Id. (quoting Treaty with the Ute, Mar. 2, 1868, 15 Stat. 619, Il Kapp.990

Pursuant to a congressionat &n 1880, howeverthe Uncompahgre Bandgreel
to cedetherr 1868resenation to the Unted Statesld. 11 15-17 (citing Act of June 15,
1880, ch. 223, 21 Stat. 199, 200he 1880 Act provided fdftheir settlement upon lasd
in severalty; with provisions for“[a]llotments in severalty of said lands21 Stat. at
199-200. The Bindwould be réocaed to agricultural lands in Colorado if a sufficient
guantity of landwere found. Otherwise, unoccupied agricultural lands in Utah would be
provided.

The Tribe states that in 1861 President Abraham Lincoln reserved around 2 million acres
of land to whichthe Tribe held “aboriginal title” as an Indian reservation. It also states
that the Uncompahgre Band entered into a treaty with the United States in 1863, whereby
it reserved certain lands within Colorado, Utaig &lew Mexico. Compl. 1 $12.
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Thecommission tasked with carrying out tb@ngressional adetermined that the
lands near Colorado lacked sufficient agriculturalland so it identified land in Utah for
the purpose of relocation. Consistent with Congrds880 Act, President Chester Arthur
issuel an order in 1882 that set apart 1.9 million acres as a reservation for the
Uncompahgre Band in the area of northeastern Utah.

The Tribe assets that the Uncompahgre Bandcapied and usedthe
Uncompaghre Reservatidar more than a deck, and that the Governmetnéated the
reservation like all othereservationslt asserts, however, that the Government continued
to press its nowiscredited policy of allotment ahe Uncompaghre Reservation.

The trm “allotment” refers to Congress’ past practice of dividing or allotting
communal Indian lands into individual parcels for private ownership by tribal members.
See Solem v. Bartlett, 465 U.S. 463, 4656 (1984). “Unallotted lands” are those
contained witin the original 1882 Uncompahgre Reservation area that were not assigned
or associated with any particular Indian claimant. These lands were left open for non-
Indian settlement.

The Tribe maintains that to overcomee tHJncampahge Band’s resistance to
allotment, Congress passed two additional acts attempting to force allotment on the Tribe
and extendirg the deadline for allotert.” Compl. § 27. Under the 1894 Act, Congress
auhorized the allotment ahe Uncompahgre &evation.

Following the approval of allotments by the Secretary of the Interioallatied
lands on the reservation widube “restoed to the public domaiand made subject to
entry [under the homestead andheral laws of the Unitedtates]” Act of Aug. 15,
1894, ch. 29088 20-21, 28 Stat. 337. Due to tHe&ibe’s oppodion, however, these
allotments were not applied.

The Tribe cotends that pressire to open the Uncompahgre Reservation to non-
Indian settlement continueslp Congress passlandherad in 1897.Underthe 1897 Act
Congress authorized allotmenttbé reservation and provided that allettedlands, after
April 1898, would be“open for location and entry under all the land laws of the United
Staes?” Act of June 7, 1897, ch. 30%ta. 62, 87. The Tribe statésatthe commission
did not make allotments to the Tribe by the April 1898 deadline. Compl. § 31. By
sepaate legslaton, however, Congress confirmed eightyetr allotments to
Uncompaghre Band mabers, ptaling appoximatdy 12,500 acres in the Uncompahgre
ReservationCompl. I 3citing Act of Mar. 1, 1899, ch. 324, 30 $t824, 94641).

The Tribestates that despite the allotment provisions of the 1880, 1894, and 1897
acts which wee intendedto be read together, the United States did not pay the
Uncompahgre Band for the un-allotted surplus land of the Uncompaghre Reservation that
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were disposed of after the 1898 deadlme,did it deposit the proceddom the land into
an accountfor the Trike. Compl. Y 3335 (stating that pursuant to the 1880 Atk
remaining proceeds fromhe land sales “shall be deposited in the Treasury as now
provided by law fothe benefit of the said Indiangquoting 1880 Act, 21 Stat. at 204)

2. PostAllotmentPeiod

Initially, little non-Indian activity occurred with the Uncompaghre Reservation
However, by the late 1920s, operations by non-Indian settlers begarneatethtle
Tribe’s growing livestock industry. To conse the grazing range while Congses
devised a permanent solution, the Secretary of the Interior took steps in 1933 to withdraw
tenporarily the vaant lands covexd by the 1882 order from further digimn as a
grazing reserve.

The Tribe emphasizabat thel933withdrawal wasin aid of kegslation to make
thewithdrawal permanent, based upon thaited States’ continued recognition that the
land was still an Indian ReservativrCompl. { 37-38 (stating that tle withdrawal order
expressly cited authority dgjated in section 4 of the Aof Mar. 3, 197, ch. 299, 44
Stat. 1347). Section 4 providdtht “changes in the boundaries of reservations created by
Executive order . . . for the use and occupation of Indians shall not be made except by
Act of Congress: Provided, That this shall not apply to temporary withdrawals by the
Secretary of the Interior . . . .” Act of Mar. 3, 1927, ch. 299, § 4, 44 Stat. 1.347

The 1927 Act, entitled“An Act To authorize oil and gas mining leases upon
unallottedlands within Executive Order Indiaaservation$ providedthat

the proceeds from rentals, royalties, or bonuses of oil and gas
lenses upon landsithin Executive order Indian reservations

or withdrawals shall be deposited the Treasury of the
United States to the credit of the tribe of Indians for wehos
benefit the reservation or withdrawal was created or who are
using and occupying the landnd shdl draw interest at the
rate of 4 per annum per annum and be available for
appropriation by Congres®r expenses in connection with
the supervision of the development and operation of the oil
and gas industrgnd for the use and benefit@ichindians

Act of Mar. 3, 1927, ch. 29% 2, 44 Stat. 1347.

Pusuart to an agreement between agendiegshe Department of Interior, the
Uncompaghre Reservatidandswere placed undehe joint management regime of two
agenciesin 1935. Compl. § 42 (ciing Letter from John Collier, Comm’r of Indian
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Affairs, and John Beds, Division of Grazing Control, to the Sec’y of the Interior (July
19, 1935) {1935Agreement)).

The 1935 Agreement placethe Uncompahgre grazing reserve undie
administration of the Taylor Grazing Attor the next year and a half or until Congress
passed a bill creating anew Uncompahgre Reservation and subject to provisions
recognizhg the Uncompahgre Band’s ongoing beneficial inerest in thewithdravn
lands.” Compl.  43. The agreement provided that non-Indians were required to pay
grazing feesaandthat they would receive onl§temporary grazingidenses which do not
create in the licensees vested rights of any kirehd to these landsind tha“theright,
title and interest of the Indians in and to the ¢atled] ceded Uncompahgrentds shall in
no way be jeopardizedCompl.{ 44 (quoting 1935 Agreement at 2

Congress passed an act in 194@&xend the boundaries of the Uintah and Ouray
Resrvaton. Act of Mar. 11, 1948ch. 108,62 Stat. 72. The Tribe contentsatit added
270,820 acres within the boundary of the Uncompahgre Reseraaiitvastoredhemto
trust status. The act also directbé Secretary of the Ietior to revoke the 1933 gramy
withdrawalorder The Bureau of Land Management (BLM) took over management of the
remaining lads of the Uncompagre Reservation, which the Govement efers to as t@
Public Domain LandsVlot. Dismiss at 5.The Tribe states that BLWhas managed thes
lands sige 1948, leasing the[m] for grazing and oil and gas purpoSesapl.q 55.

The Tribe contends that the Uncompaghre Reservation is Indian Country and that

the Tenth Circuit Court of Appeals has repeatedly affirmatr&ither the 1897 Act nor
subsegent acts have dsestablshed or diminished the reservatidgte Indian Tribe v.
State of Utah773 F.2d 1087, 1099092 (10th Cir. 1985) (en banc)(te 11I”) (finding
that the 1897Act “merely opened lands to public entry aradled to extinguishthe
Reservation”). The Tribe sitesthatit has neverecaved any payments from éiJnited
Statesfor the BLM’s leasing and utilization of these lands from 1933 to the present.

The Goermment states that its use of the term “Public Domain Lands” is consistent with
the Deputy Secretary of the Interior’s classification of those lands in his 2018 letter
denying the Tribe’s request for restoration of an area of public domain lands that was
withheld from sale pursuant to the 1882 executive order. Mot. Dismiss at 5 n.5 (adding
that “Public Domain Lands” are currently administered for multiple-use and sustained
yield by the BLM).
For instance, the Tribe statesttimDecember 201the BLM corducted an oil and gas
lease saléor land withn theUncompahgre Reservation. Compl. § 55.
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Il RelevantProcedural Background

The legal basis for thé&overnments motion to dismiss, including various
setiement agreementsd court documents, are summzad below:

Defendantstatesthat in 1934and 1938 the Tribe petitioned the Department of
Interior seeking restoration of the PublDoman Lands to tibal ownership in accordance
with section 3 of the Indian Regainization Act of 1934, 48 Stat. 98Mot. Dismiss at 6
7 (stating that petitiong/ere deniedon the grounds that the Public Domain Lamase
“not recognized as by of theclass intended foredoration to tribal ownership under
section 3 of th¢Indian Reorganizadn Act]”) (quoting Mot. Disnss Ex. 2 at 1)).

The Tribe filed a petition with the Indian Claims Commission in 19%laed
speifically to the 1882 Uncomguhre Reservabn area with allegations similar to those
in this complaint.ld. at 7 (cithg Ute Indian Tribe of the Uintah and Ouray Reservation v.
United States, No. 349 (I.C.C. Aug. 11, 1951) (hereinaft#®51 Petitiofi)). The
Government explains intalia that

The 1951 Petition included allegations that the United States
(1) owed the Tribea high degree of fiduciary aghtion; (2)
violated the 1880 Act by disposing O¢fa]t least, to wit,
400,000 acres of the Uncompahgre Reservation area . . .
under the pulst land laws, for school purposes, and for
public reservations . . . . without just compensatiand (3
failed to ‘maintain[] the Uncompahgre Reservation in Utah as
areservation for said Uncompahgreéeld’ [1951 Petition] 11

5, 10-12. According to the Tribe’s 1951 Petition, as a result

of the alleged breach ofits fiduciary obligations, the
Uncompahgre Band wasendered homelessand ‘lost the
income and produce of the said land$951 Petition] 1 11,

13. As compensation, thEribe sough among ¢her things,

‘the value of the [1,900,000 acres set aside under the 1882
Order], taken from th[e Tribe] by the §27 Act] . . . ,
togeher with the value of the use or income of the said
lands: [1951 Petitionjat8 (prayer fo relief).

Mot. Dismiss at 78 (paraphrasing and quoting 1951 Petition). The Tribe settles

claims by means of a settlement agreatwith the United States 1965. According to

this settlement agreement, the Tribe agreed ttthg entry of a final order . . . shall
finally dispose of all claims or demands which the petitioner has asserted or could have
asserted against thefdadant . .. and petitioner shall be barred from asserting all such



claims or demands in any furthestian. Id. at 8 (quoting Ute Inidn Tribe of the Uintah
and Ouray Reenation v. Urited States, No. 349 (I.C.C. Feb. 18, 194p4, (2).*

The Government states, moreovitiat in 1986, it filed two amicus briefis Ute
[ll, wherein arguingagainst certiaari review, it stated that the public lands within the
original Uncampaltgre Resrvation were not held for the benefit of theibe andthat the
Tribe had no clainto receive any revenue frotheleasng d these landsMot. Dismiss
at 7-8 (citing Br. & Suppl. Mem. for the United States as Amicus Curiae, Utah v. Ute
Indian Tribe, 479J.S. 994 (1986) (No. 85-1821L)

The Governmenialso points out that the Tribeléid a claim before this court in
2006, seeking monetary daages related to the alleged mismanagement of trust funds
andnon-monetary assetl.statesthat the“complaint in that case was not limitedthe
Public Domain Lands specifically, but instead geily alleged mismanagement and
failure to account for albf the Tribe’s trust assets and funds?” Mot. Dismiss at 9.Ute
Indian Tribe of the Uintah and Ouray Reserwatv. United States, No. 06-866 L (Fed.

Cl.) (Dec. 19, 2006)The lawsuit was resolvedhen the parties reached a settlemant
2012. The 2012 Settlement Agreement provided for payments to the Tribe in the amount
of $125 million, and th Tribe

waive[d], release[d], and covenant[ed] not to sue in any
administrative or judicial forum on argndall claims, causes

of action, ohlgations,and/or liabilities of any kind or nature
whatsoever, known or unknown, regardless of legal theory,
for any damages or any equitable or specific relief, that are
based on harms or violations occurring before the dateeof th
execuion of this Settlement Agreement by both Parties and
that relate to the United Stat management or acowunting d

[the Tribe]’s trust funds or [the Tribe]’s non-monetary trust
assets or resources.

Mot. Dismiss at 10 (quoting Ex. 9 (2012 Settlement Agreeméfiit)2, 4. The 2012
Settlement Agreemerstatesthat the claim$eng setted, include, but are notrhited to
the United State$ alleged (a) obligation to provide a historical accounting of the Tribe
trust funds and non-monetary trust assets souees;(b) mismanagement of the Trilse

See Final Judgment, Ute Indian Tribe of the Uintah and Ouray Reservation v. United
States, No. 349 (I.C.C. Feb. 18, 1965).
The Government contentlsa if “the Public Domain Lands are or were held in trast,
the Tribe clains in its complaint filed in this action, its 200&mplaint would have
encompassed those laritslot. Dismiss at 9 n. 9.
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non-monetaryrug assets oresourcesfc) mismanagement dhe Tribe’s trust funds; and
(d) failure to perform ceain trustduties. 2012 Settlement Agreemedt 2-5.

According to the 2012 Stiement Agreement, defendant states tthest Tribe
acceptedas accurate thébalances of all of [the Trill& trust fund accounts, athose
balances are stated in the most recent periodic Statements of Performance issued by the
Office of Special Trustee for American Indians . . . and dated January 217 B 1
7-8. Moreover, before filing suit on claimslaged to the Governmeig management of
its trustassetsthe Tribe would first submit those claims in writing to the Department of
the Interor and give that agency an opportunity to address the claims

The Tribe filedthreerequests to the Seday of the Interior in 2017, seeking
restorationof the Public Domain Lands to tribal ownership pursuant to section 3 of the
Indian Reorganization Acill threerequess were denied on March 2, 2018. The Tribe
filed this complaint on March 7, 2018. The next diyfjled an ation in the District
Courtfor the Dstrict of Colunbia challenginghe Department of the Interior’s decision
not to restore the Public Domain Lands asekkinga declaratory judgment that the
Public Domain Lands should be held in trusttfe Tribe’s benefit. Mot. Dismiss at 12

The Tibe claims that the court has subjeatater jurisdiction under 28 U.S.C. §
1491(a)(1)and 28 U.S.C. § 1505. In addition, this action allegedly arises according to
(1) the Treaty of October 7, 1863, 1&atS673; (2) The Treaty of March 2, 1868, H&at.

619; (3 Act of April 29, 1874, 18 ft. 36; (4 Act of June 15, 1880, 21 Stat. 199) (5
Exec. Order of Jan. 5, 1882, | Kapp. 901 (2d ed. 1904A¢60f Mar. 3, 1887, 24 Stat.
548; (7 Act of Aug. 14, 1894, 28 Stat. 286, 337-338; A8t of June 7, 1897, 30 Stat. 62,
87; (9 Indian Reoganizaion Act of 1934, Pub. L. 73-3838 Stat. 984; (1010 Fed.
Reg. 12,409 (1945); ar(d1) Hill Creek Extension Act, 62 Stat. 72 (Mar. 11, 1948).

The Tribe seeks $500 million in monetary damagesiagt the Governmentn
Court 1, the Tribe contends that the Government repeatedly breached its trust and
fiduciary obligations to the Tribe by: failing to deposit proceeds from the sale of the
surplus lands that were opened for ‘cash entry’ following allotment pursuant to the 1880,
1894 and 1897 Acts in a tribal trust account; failure to deposit compensation fandny
exchanged, or sold within the boundaries of the Uncompahgre Reservation in a tribal
trust account; and failing to deposit proceeds from grazing and mineral leases or mineral
royalties into a tribal trust account.” Compl. q 70. Further, it contends, “[a]dditionally or
in the alternative, under the 1927 Act and 1933 withdrawal, all money received by the
United States from sale or leasing of land or natural resources from the land on the
Uncompahgre Reservation were to be deposited in trust for theribee”Td. I 68. The
Tribe maintains that these continuous acts and omissions were inherently unknowable
and never apparent from any decree or tradtyff 72-76.



In Count 2, the Tribe repeats similaiegationsas Count 1.However, Coun® is
framed & a violation of the 1880, 1894, 1897, 1927 acts and the 1933 withdrawal order.

In Count 3, the Tribe maintains that Congress has not approved the taking of its
land, natural resources, and/or proceeds from those lands and resources. It seeks
monetary damages for a taking of its property without compensation. In Counts 4 and 5,
plaintiff contends that it is entitled to “a proper and complete accounting, reconciliation,
and certification of the land sales, transfers, or exchanges following the operilvg of
Uncompahgre Reservation pursuant to the 1880, 1894 and 1897 Acts to aid the Court and
the Tribe in a final determination of the damages . . . . In addition, the Defendant should
be ordered to preserve all records relating to the opening of the Uncompahgr
Reservation pursuant to the 1880, 1894 and 1897 Acts.” Id. { 88.

Defendant moved to dismiss the Trdeomplaint for lack of jurisdiction and
failure to stateaclaim. In the alternative, it sought summary judgment on the ground that
the Tribe hawaived and released its clagim the relevantetiement agreements.

LEGAL STANDARDS

In deciding a Rule 12(b)(1)mation to dismiss for lack of subject matter
jurisdiction, the court must accept as true the undisputed factual allegations in the
comphint and must construe reasonable inferences in favortte@ plaintiff. Trusted
Integration, Inc. v. United States, 659 F.3d 1159, 1163 (Fed. Cir. 2011). The plaintiff
bears the burden dadstablishingsubject mattejurisdiction by a peponderance of the
eviderce Id. The court may look to evidence outside of the pleasliagd inquire into
jurisdictional facts to determine the existence of subject matter jurisdiction. Reynolds v.

The Tribe also sa@iht leave to file a surreply. A party “may not raise new arguments in a
reply brief.” Clinicomp Int'l, Inc. v. United States, 135 Fed. Cl. 477, 482 (2017). The
“standard for granting a leave to file a surreply is whether the party making the motion
would ke unable to contest matters presentedeanthrt for the first time in the opposing
party's reply.” Lewis v. Rumsfeld, 154 F. Supp. 2d 56, 61 (D.D.C. 2001) (denying the
petitioner’s motion to file a surreply because it did not involve a new matter but rather an
alleged mischaracterization). The d#en to grant or deny leave to file a surreply is
committed to the sound discretion of the court, and in making its decision, the court
considers whether the surreply is helpful to the adjudication of the maitid whether

the defendant will be unduly prejudiced if the court grants leBligkett v. Dep’t of
Justie@, 249 F. Supp. 3d 73, 74 n.2 (D.D.C. 2017) (citation and quotations omitted).
Given that the Tribe’s surreply and the Government’s response in opposition provide

very helpful clarificationsto this complex case, we grant the Tribe’s motion to file a
surreply, which is deemed filed. The Government will not be unduly prejudiced.
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Army & Air Force Exch. Serv., 846 F.2d 746, 747 (Fed. Cir. 19B@nover Ins Co. v.
United States, 116 Fed. Cl. 303, 306 (20kégalso Cedars-Sindiled. Ctr. v. Watkins
11 F.3d 1573, 1583 (Fed. Cir. 1993) (stating that if thie RA(b)(1) motion denies or
controverts thepleader's allegations regardingrisdiction, however,the movant is
deemed to be challenging the factual basis for the court's subject matter jurisdiction

Pursuant to the Tuckekct, the court has jurisdiction “to render judgment upon
any claim against the United States founded either upon the Constitution, or any Act of
Congress or any regulation of an executive department, or upon any express or implied
contract withthe United States, or fdrquidated or unliquidated damages in case$ no
sounding in ta.” 28 U.S.C.§ 1491(a)1). The Indian Tucker A¢t28 U.S.C. § 1505,
confers dike waiver of sovereign immunity for tribal claims thaitherwise would be
cognizable in theCourt of Federal Claims if the claimant were not an Indian tribe.
United Statey. White Mountain Apache Tribe, 537 U.S. 465, 472 (206N § 1505.

An Indian tribe must clear two hurdles before invoking jurisdiction under the
Indian Tucker Act.United States v. Navajo Nation‘Navajo I1”), 556 U.S. 287, 290
(2009). First, a tribe mustdentify a substantive source of law thattablishes specific
fiduciary or other duties, and allege that the Government has failed faithfully to perform
those dutie.” Id. (quoting United States v. Majo Nation (“Navajo 1), 537 U.S. 488,
506 (2003)). Secondthe court must “determine whether theelevant source of
substantive law ‘can fairly be interpreted as mandating compensation for damages
sustained as a resutif a breach of the dutieghe governing law] impae$s].”” 1d.
(quoting same) (alteration in original).t Ahe secand stage, the Couexpained that
“principles of trust law might be relevanin drawing the inference that Congress
intended darages to remedy a bia’” 1d. (quotingWhite Mountain, 537 U.Sat477).

To avoid dismissal for fiture to state a claim, under Rule 12(h)(6 “complaint
must allege facts ‘plausibly suggesig (not merely consistent with)’ a showing of
ertittement to relef.” Acceptane Ins. Cos. v. United States, 583 F.3d 849, 853 (Fed. Cir.
2009) (quotingBell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007)). The court must
accept as true all factual allegations in the complaint and “indulge all reasonalde
inferencea in favor of the nomnovant.” Sommers Oil Co. v. United States, 241 F.3d
1375, 1378 (Fed. Cir. 200I)he court, howeveris “’not bound to awept as true a legal
conclusion couched as a factual allegatioid. (quoting Twombly, 550 U.Sat555). The
court may also consg settlement agreements where the parties do not dispeire
authenticity See Collier v. CSX Transpnc., 673 F. App'x 192, 197 (3d Cir. 2016).

Summary judgment is appropriate under Rule 56(agratinere is“no genuine
dispue as to any materidact and the movant is &ited to judgment as a matter lafv.”
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DISCUSSION

The Government raiseskveral arguments to dismissaeh of the Tribés claims
including that pursuant to 28 U.S.C. § 1500, tbwurt“shall not have jurisdiction of any
claim for or in respect to which the plaintiff has pending in any atbert. . .against the
United States: In addressindhe issues raised in the nimn to dismisswe are mindful
that title and reservation status are not congruent concepts. Ute Ill, 773 F.2d at 1097
(Seymour, J., concurring). €lribe contendghat its case is based on the premise that
the 1880 Act created itseaognized tite” to the lands in the Uncompahgre Reservation.’

While the courts accephis contestd premise as true for purposes of this mofidn,

But seeCompl. 5 (“Defendant, the United States, holdgal title to the Trbe’s lands

and natural resourcegjcluding much of the land and resources within the exterior
boundaries of the Uncompahgre Reservation, and manages such lands and resources
through the Deartment of thdnterior.” (emplasis added)

The Trib€s asselibn that it has‘recognized tle” wasdiscussedn dictain Ute Ill. The
court in Ute Ill consdered inter alia the status of the reservation; i.e. thbethe
reservéion had been diesablished by Congssthrough the 1894 and 1897 actdn
writing the majority opinionwhich held thatthe Uncompaghre Reservation had not been
disestablishedJudge Dole first wrote, “As to the questions whether the acealehg
with . . . the Uncompahgre Rervdion mean that the Indians lost title to these lands, th
view of this writer is contrary tthe view of the trial court. 773 F.2dat 1088.In contrast,
whenconsidering the status of thlncompagine Resavation, the four concurringidges,
opinedthat:

[O]n January 5, 1882, President Arthur established the
Uncompahgre Reserttan by an ExecutivéOrde. (LD 12).
Nothing in the 1880 Act required him to do spin fact, the
Secretary and the Commissioner had been empowered to
designateappopriate land for allotment. He may have felt
obligated to create the reservation simply because no land
was ‘found or ‘available’ to the Uncompahgres in Colorado.
Instead, tk Tribe was forced to settle in a barren regibn o
Utah no one els yet wanted, where there were, at most,
10,000 acres of arable land out of the nearly two million acre
reservation. Althoughthe 1880 Act spoke onlyn terms of

title to land, the subsequent Executive Order indisputably
created jurisditonal rights for the Uncompahgres. It is well
setted that a reservation created by executive order has the
identical legal stais as one creadl by Congress. €& [Mattz

v. Arnétt, 412 U.S. 481, 4984 (1973)]. Moreover, since

title and resevation status are not congruentconcepts,

11



raisesthe complex corollary issue of whethtre Tribe’s “recognizedtitle” has been
extinguishedand, if not, whether the statute of limitations tre Tribe’s 1965 and 2012
settlement agreements might still preclitdeom asserting any claims this court.

1. Pending Claim# the District Court for the Didact of Columbia

The Government contends that, pursuant to 28 U.S.C. §,1k@0court lack
jurisdiction to considethis casebecause th&ribe has the same claim pending before the
District Court for the District of ColumbidJnder § 1500, “[tjwo suits are for or in
respet to the same claim, prieling jurisdiction in the CFC, if they are based on
substantially the same operative facegardless of the rief sought in each suit.” United
States v. Tohono O'Odham Nation, 563 U.S. 307, 317 [20blasseswhethersection
1500 appliesthe court must answer two fundamahtjuestions“(i) whether the district
court action waspending at the time jurisdiction under section 1500 is measured; and

the 1882 Executive Order in no way interfered with
Congress' intent that the Uncompahgres hold notitle to
the land. It merely provided aasevation within which, until
the allotment process was complete, thecddnpahgres had
temporay occupancy of the whole . . The end result was
an Indian reservation where the Indians held title to their
allotted parcels and theremainder of the land was opened
to the public.

Id. at 1097 (8ymour,J.,concurring)(emphais added. The concurringjudgesin Ute IlI
went on to statéhat

The fact that the Uncompahgres did not own the land
within their reservation explains why members of
Congress andothers considered the Uncompahgres to be
in a different position than the Uintahs, who did holdtitle

to the land within their re servation. It also explains why
the United States did not have to pay the Uncompahgse
for the land subsequently opened to thepublic. That the
Uncompahgres only had temporary occupancy rights nvithi
the reservation beforethey receied their allotments,
however, does not undermine their claim that the
jurisdictioral boundaries were never extinguished, given the
distinction between title and jurisdiction.

Utelll, 773F. 2d at 1097 n.7 (Seymour, J., concurringhdasisadded.
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(i) if so, whether the claims presented to the disti@irt were the same as those in the
instant cae” Skokomish Indian Tribe v. United States, 115 Fed. CI. 116, 123 (2014).

The Federal Circuit has explainedtthe 8 1500 bar operate®nly when the suit
shall have been commenced in the other coudré¢he claim was filed in [the I@&ims
Court].”” Res. Invs., Inc. v.United States, 785 F.3d 660, 669 (Fed. Cir. 2015) (quoting
TeconEng'rs, Inc. v. United Stag 343 F.2d 943, 949Ct. Cl. 1965). The Supreme
Court in Tohono acknowledged that the pressegdn our circuit left section 180
“without meaningful forcé. 563 U.S. at 314The Cout indicatedthat theholding in
Tecon was not presented in its casayéwer 1d. at 315 &ddingthat “[s]till, the Court of
Appeals was wrong to allow its precetéo suppess the state's aims. Courts should
not render statutes nugatory through construction. In fact the statute's purpose is clear
from its origins with the cotton claimantdhe need to save the Government from
burdens of redundant litigatienand trat purpo® is no lessignificant today).

While a mechanical applideon of 8 1500, heremay not be constentwith its
purpose, we are bound by circuit preeetRes. Invs., Inc., 785 F.3d at 670We are
bound by Tecon, whictremains the law of thisrcuit.” (Quoting Brandt v. United States
710 F.3d 1369, 1379 n.7 (Fe@ir. 2013)). The Tibe filed its claim in our court on
March 7, one day before filing a claim in the district ¢oBased on these facts, Tecon
prevents the court from scrutinizinghether the claims are the same, and potentially
saving the Government from the burden of redundant litigation. Whike have
reservationsere regardinghe propriety of a mechanicalpplicaton of 8§ 1500, as set out
in Teconand affirmed in ouriccuit, the Governments 8 150Qclaim must be denied.

2. Breach of Trust and Vitation of Congressional Acts Claims (Count& P)

The Government averghat the Tribés breach of trust and violation of
congressional actdaimsshauld be dismissed becaug#) they fail to identify a money-
mandatingstatuory or regulatory trust duty; th (B) claims are barred by theatute of
limitations and (C) the claims are limited to post-2012 Settlement Agreement conduct.

A. MoneyMandating StatutoryroRegulatory Duty
I.  ArgumentsSubmitted by Parties
The Governmentcontend that none of th&8ribe’s eleven alleged sources of

fiduciary obligations includes an obligation to deposit monies in a tribal acdbsttes
that:
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The Trealy of October 7, 188, makes no reference to
monies from land sales or exchanges origgaar mineral
leasing.See 13 Stat. 673.

The Treaty of March 2, 1868, though setting aside a sum of
money to be held in trust, makes no reference to land sales
or exchanges or grazing or mineral leasing, letha where

any proceeds from thosetionsshould be held. See 15 Stat.
619.

The Act of April 29, 1874, ratifies an earlier agreement
between the Tribe and the United States whereby the Tribe
agreed to transfer lds in Colorado to the United States in
exchange for the United Statesltiog in trust a sum of
money in exchange for that stuSee 18 Stat. 36, Art. | &

lll. It says nothing, however, about subsequent land sales or
exchanges or grazing anineral kasing.

The Act of June 15, 1880, though providing a payment to
the Tribe forcorserting to the underlying agreement, makes
no reference to land sales within the original 1882
Uncampahgre Reservation area or land exchanges, grazing,
or mineral leasing, let alone where any pemteof those
actions should be held. See 21 Stat. at 201, 704. Act
itself authorized the &retary to allot lands tandividual
Indians and provided all land not allotted would become
public lands open to entry. Id. at 203. Predgfrom those
sales were to be used teimburse the United States, then
appliedto payments for lands outside thesrvation ceded

to the Indians by the United States, and then (if any
remaned) to be deposited in Treasury for the benefit ef th
Indians Id. at 203-4. Neithethe Treaty nor the Act say
anything about futureahdssaks or exchanges or gragn
and mineal leasing.

The Executive Order or January 5, 1882, established the
original 1882 Uncompahgre Reservation, but says nothing
abou land exhargesor sales or g@ng or mineral leasing.
See 1 Kapp. 901 (2d ed. 1994).

14



= The Act of March 3, 1887, addressed railroad rights of way;
it does not address land exchanges or sales or grazing or
mineral leasing. See 24 Stat. 548.

» The Act of August 14, 1894authorized a commissior t
allot grazing and agricultural lands tandividual
Uncompahgre Indians (not the Tribe), and opened any
unallotted lands to entry under the homesteading and
mineral laws. See 28 Stat. 286, 338. The Act says
nothing about momis from subsequent landsdes or
exchanges or grazing or mineraldewg.

= The Act of June 7, 1897, directed the allotment of
agriaultural lands to the Uncompahgre Ute Indians and
directed that all unallotted lands would be openldoation
and entry undrthe United Stateé land law. See 30 Stat. 62,
87. The Act says nothing about subsequent lands eale
exchanges®r grazing or nmeral leasing.

» The Indian Reorganization Act of 1934, Pub. L. No. 73-
383, 48 Stat. 984 (1934), is not mormagndating. See
Wopsock v. Natcheest54 F.3d 1327, 13333 (Fed. Cir.
2006).

= 10 Fed. Reg. 12,409 (Oct. 2, 1945), is a Secretarial
decision, not atatuteor regulation as would be required to
create anynoney-mandting trust obligations.

= The Hill Creek Extension Act,ub. L. No. 440, 62 Stat. 72
(Mar. 11, 1948), added lands the Uintah and Ouray
Resevation, but says nothing about land sales or
exchanges; references grazing only to reserve a stock
wateing right of way; and references minerals only to
reerve certairrights for theUnited Staes.See 62 Stat. 72,

77.

Mot. Dismiss at 1921 (arguingthat allegationsignore the Supreme Cotstruing that
“not every claim invoking the Constitution, a fedd statue, or a regulation is cognizable
.....7 (quotingUnited Staes v.Mitchell (“Mitchell 11”), 463 U.S. 206, 2161983)).

The Government assertha afiduciary obligation cannot be pm@ised on control
aloneover these landsd. at 21 (citing Navajo I, 556 U.S. at 301 It refersto Mitchell
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[I, where the Supreme Court concluded that a money-mandating duty exasedoh
the“pervasve” role the Department of Interior played in redulg virtually every aspect
of forest managementd. (citing Mitchell Il, 463 U.S. at 2120). It exdains that the
SupremeCout in Mitchell Il found that:“The regulatory scheme was designed to assure
that the Indians receive the benefit of whatever profit [the forestpibkeof yielding.”

Id. (quoting Mitchell 1l, 463 U.S. at 221-22 (citation and intera quotations omitted)).
The Goermment maintains that the TribeaBpresented nothing close Mitchell 11.

The Government contends, moreover,tthamerous events demstrae that
Public Domain Lands are not and have not been held in trust or treated as trust assets
including:

the 1897 Actwhich opened up the Publicdinain Lands to
non-indian Settlement);

» the Tibe’s 1934 and 1938 petitions foreastoration asking
that the Public Domain Lands be restored to tribal
ownershipand the deial of both petitions;

» the 1948 Act whereby the RidbDomain Lands were agai
opened to non-Indian interests and resulted in BLM control
andmanagement of those lands thereafter;

= the 1951 Btition before the Indian Claims Commissio
wherein he Tribe specifically allegdthat the United States
had‘disposed of at least somefahe Public Domain Lands,
had not provided the Tribe with a reservation, and that the
Tribe was not receiving proceeds from those laadd

» the 1965 Settlement Agreement whereby the Tribe received
just compensation for the United Stdtalleged taking of
the original 1882 Uncompahgre Reservation area (including
resoures).

Mot. Dismiss at 13see alsdef.’s Reply at 12 (arguinghatbased on the Governmést
interpreation of the 1897 Actit “has not cosideedthe Tribe to be a beneficial intetes
holder in the Public Domain Landsor treated those lands as trussés—for decade’).
The Governmentontendghat to

the extent theTribe’s legal theory iscorrect—that the Tribe
holds a bendétial interest in the Publi©omain Lands thia
the UnitedStates has noecognizel—its argumentsupport a
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claim for an improper takingb@sed on the United States’
assertio of full title) rather than for breach of a fiduciary
duty based on a failur® pay revenues derived from those
nontrustlands (the actdaluty alleged in the complaint).

Def.’s Reply at 12 (reiterating that the 188t Amakes no reference to land salesthin
the original 1882 Uncompahgre Reservation area or land exchangesg,goaanineral
leasing, let aloe whee any proceeds of thosetionsshould be held. The Government
maintains,moreovey thatit expressly repudiated any trustitigs with respect to the
Public Domain Lands in its amicus sulsaons before the Supme Cout in 1986.°

In its opposition, the Tribe maintaitisatits claims are based on the premise that
the 1880 At created the Tribs “recanized ttle” to the lands in the Uncompalegr
Rervaton. PI’s Opp'n at 1 &sseting that if the court agreeka the 1880 Act created
recognized titlethen the money the United States received from theisahd Tribe’s).1°
The Tribe gsagreewith the Governments assertion that the Trilserelevan association
with the land dateback to 1880. Id. at 5 n.3. Ine&d it explains that under the 1868
Treaty, the Uncompahgre Band ceded land to the United States in exchange for the
United States, through Congress, recognizingservéion for the Bandn Colorado.ld.
at5 (staing thatthe 1868 Treaty states that the lands reserved by the Governmdme for
Ute homelandwvere “set aj@rt for thdir] absolute and undisturbed use and occupdtion

The Triberepeatghat pursuant to the 1880 Adfongress directed the Executive
Branchto create a replacement reservation in Colorado or Uthhat 5 n.3 ¢tatirg that
the Executive Banch carried outhis directive, took the Bnd’s Colorado reservation,
and createdthe replacementresenation in Uah). It states that the Uncompateg
Resrvation was a statutoryeservaion not an executive order reservatidrhe Tribe
contend that because trust owsleip was created bgn act of Congress, it can only be

The Government also assetttst the Tribés recent actions demonstrdkatit is aware
that thePuldic Domain Lands are not held trust. It points to the Tibe’s: (1) requess
for the Departnent of Interior taestoe the Public Domairiands to tribaownership that
were denied in 2018; and (&s action before theDistrict Court for theDistrict of
Columbia, wherein it beges that theGovernmentdoes not currently hold the Pl
Domain Lands in trust, but thatshould. Mot. Dismiss at 14 (emphasdded)(arguing
that “[i]t is well established . . . that [a pleading] from one proceeding is indeed
admisgble and cogniable as amdmission in aother.” (quoting Enquip, Inc. v. Smith-
McDorald Corp., 655 F.2d 115, 118 (Ar. 1981))).
The Govanment observethat the Tribe often conéitestheissues raised in the motion to
dismiss with the ultimate emits of thelegal claims. Def.s Reply at 42 (contendhg that
the issueat hand is nothe actud meaning of these acts, but whether the Tribe has
assertedvalid and timely causes of @a@n over which this court has subj@atisdiction).
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altere by an act of Congres#d. at 8 (citing, e.g., Neb. v. Parker, 138Ct. 1072
(2016)). It mainainsthata federal statute is valid until superseded by a constatte
and that tribes do not lose their lands by adverse possession or violatgiatute#shy
the Executive Branch.

The Tribe notes that &ftthe Executive Branch hadaried out its duty to create a
replacemenstatuory resevation, Congress authorized the Presidenact as the Thie’s
broker for sale of land on the reservation. 1897 Abie Tribe contends that it is ro
challerging the Preident’s authority to &ll portions of the Tribe’s land as its broler. It
contends however, that much of the land on tleservationwvas never sold or subject to
other acts of Congress altering its ownership. It maintains that the Government still owns
thatlandand has the dutly provide the proceeds of sales from tlaatd to he Tribe.

ii. CourtsAnalysisand Findings

As an initial matter,we note that each of the fibe’s eleven alleged sources of
fiduciay duty referencean its complaint werechallenged by the Goverrent. Despte
having the burden oéstablishng jurisdiction, theTribe did not addres®ad of these
objections. Besides nlgting to respond to sexat arguments challenging the
jurisdictional basis of itxlaims, the Tibe has notshownthat the 1880 Act, readi
conjunction with the 1868 Treaty, the 1884t, andthe 1897 Act, establislesa specific
fiduciary duty (Count 1)The actsreferenced above, likewise, are not money rating
stautes, violaibns of whichwould require compensation by the Government (Count 2).

To establishthat the United States has accepted a particular fiduciaty, dan
Indian tribe must identify statutes or regulations that both impose a specific obligation on
the United Stateand bear the hallmarks of a conventional fiduciary reteghp.” Hopi
Tribe v. United States, 782 F.3d 662, 667 (Fed. Cir. 20dtgtion and quotation marks
omitted). Here, the Tibe argwes that 1868 Treaty, which provides that lands were
reserved forthe Tribe’s undisturbed use and occupation, read in conjunction with the
1880Act and other actgreated a fidciary duty. The 1880 Actrpvides inrelevant part,

That the Secretaryf the Interior be, and he is hereby
authorized to cause to be surveyed, under the direction of said
commissioners, a suffieit quanity of land inthe vicinities
named in said agreement, to securestitifement in severalty

of said Indians as therein provided. And upon the completion
of said survey and enumeration hereevuired, the said
commissioners shall cause allotments of lands to be made to
eat and all of the said Indians, in quantity andreld@r as
setforth in the agreement above mentioned, and whenever the
reportand proeeding of sad commissioners, as reiged by
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this act, are approved by the President of thated Sates he
shall cawse patents to issue to each and everyta#ddor the
lands so allotted, with the same conditiorestictions and
limitations mentioned therein as are provided in said
agreement; and all the lands not so allotted, thettithhich

is, by the said agreementtbie confederated dods of theUte
Indians and this acceptance by the United States,esse

and convegdto the United States, shall be held and desgm
to be public lands of the United States and subject to disposal
under the aws providing for the disposal of the plub lands

at the same price and on the same terms as other lalikks of
characer, except as providdd this act: Provided, That none

of said hnds,whether mineral or otherwise, shall be liable to
enry and settlement underdlprovisions of the homestead
law, but shall be subjetb casherntry only in accordance with
existing law and when sold the proceeds of ssdie, shall be
first sacredly apj¢d to reimbursing the United States falt
sums pal out or set apart under this act by the government
for the benefit of said Indns, and then to be applied in
paymentfor the lands at one dollar and twenty-five cents pe
acrewhich may be ceded to them by the United States outside
of their reservationjn pursuance of this agreement. And the
remainder, if any, shall be deposited in the Treasury as now
provided by law for the benéfof said Indians, in the
proportion hereinbefore stated, and the irdetieereonshall

be distributed annually to them the same manner as the
funds povidedfor in this act.

1880 Act, 21 Stat. at 20684. The Tibe, however, fails to develop howistprovision of
the 1880 At—read together with the 186Breaty, the 1894 Act, anthe 1897 Act—
beas the hallmark of &rustrelatonshipin line with the Syoreme Cours understanding.

The Tribe has not met its burden of demonstgathat the Government h&sull
responsility to managé the lands resources, or proceeds for their benefitchell 11,
463 U.S. at 224. This isespecially reevant, gven that a trust obligation cannot be
premised on control alone, and th&litchell Il distinguished between bare trusts and
statutes giving the Government fulsponsibility to manage land aresourcedor their
benefit.ld. at225 (findingthat breach othelatter is enforceale with a damagaward).

As the Government aptly observetie Tribe has presenteditning close to the
stautory schemen Mitchell II. The Courtin Mitchell Il foundtha a money-mandating
duty existad based upon thgpervasive” role theDepartment ofthe Interior playel in
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virtually every aspect of forest magement including the s&

of sales, contract procedures, advertisements and methods o
billing, deposis andbonding requirements, adnsiraive fee
deductions, proedures for sales by minors, allable heights

of stunps, tree marking and scaling rules, base and top
diameters of trees for cutting, and the percentage of trees to
be left asa seed source.

Mot. Dismiss at 21 (quoting Mitchell, 463 U.S. at 2120). The Syreme Court noted

inter alia that there were regulation®tdiing the scope of fedal supervision. See
Mitchell 11, 463 U.S. at 223“For example, an applicant for a right-of-way must deposit
with the Secretary an amount not less than the fair magkteé \of therights granted,

plus an amount to cover @otial damages associated withti@ity on the right-of-way.

The Secretary must determine the adequacy of the compensation, and the amounts
deposited must be held in a special account for distributoimdian landaners”).

Unlike Mitchell 1l, the Tribe does not eablish nor define the contours ofhe
Governmerits full fiduciary responsibility to manage thants resources, or proceeds.

The Government asserts, moreovétat it has nottreated thePublic Domain
Lands as trust assets for deesdor considered the Tribe to be a beneficial interest
holder in them. Mot. Dismiss at 2%; Def.’s Reply at 12 (arguing that the Tribe’s
“arguments support a claim for an improper taking (based on the United’ Sssertion
of full title) rather than for breach of a fiduciary duty based on a failure to pay revenues
derived from those non-trust lands (the actual duty alleged in the coriiplding Tribe
retoits that the Government’s misinterpretation of anad should not stand because only
Congress can take a Teib right to compensation from land to which Congress gave the
Tribetitle. P1.’s Sur-Surreply at 34 (arguing that the Government has an ongoing duty to
comply with congressional acts and that only Congress may ditrdst af its title.

The Tribés argumentaisesthe non-negligille question ofwhether theExecutive
Branchis misinterpretation of congressional act can operate as a takittte on the
Indian law context It is more appropately addressed under takinggeories however,
giventhe Tribe’s clim that it hasrecanized titlé’ to the lands in theeservation.

The Tribes reliance on theRA and the 1945 Restoration Order ikelvise
undeveloped and without meriin support of dismisd, the Government referreth
Wopsock, where the Federalr€lit held that the IRA‘cannot fairly be interpreted as
mandating compensation by the federalvgrnment for the injuryclaimed by the
plaintiffs.” 454 F.3d at 1332. The Tribe correctlystihguishes Wopsock, when it states
thatthe allegedinjury therewasa violation of a provision requiring the Secretary tth ca
and ovesee elections adopting amending a tribal constitign. Pl’s Opp'n at 10.
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The Tribe neglects, however, to carry its burden of showing that statbns of
the IRA mandate monaty compensation. In support of its claim fgurisdiction, the
Tribe simply states thatmany of the sections of the IRA require the United States to
protect tribal real property and extend federal trust ownership over real profprty.
Opp'n at 10 (assertinthattribes“definitely do have the right to bring cases in this Court
for monetary dmages from federal takings of tribal moriefyeferring tolRA, 88 1.-7)).
The Tribeoffers nostautory analysis, but simply its concliemns The Tribe has not met
its burden ofidentifying a specificrights crating duy that mandascompensation.

Regardhg the 1945 Retoraion Order, the Tribe insists that tffeedoration of
land to tribal trustwould impose upon the United States the well-establistest r
property trust dués which are created by statute$ld.’s Opp'n at 1611 (emphas
added)lt is not clear what we should make of thé®rs conclusory assertion. The 1945
Regoration Order provides that

| hereby find that restoration to tribal ownership oflafids
which are now or may hereafter be classified as undisposed-
of opened lands of the Uintah and Ouray Reservation will be
in the public interest, and the said lands are hereby restored to
tribal ownership for the use and benefit of the Ute Indian
Tribe of the Uintah and Ouray Reservation in Utah, and are
added to and made a part of the existing reservation, subject
to any valid existing rights.

10 Fed. Reg. 12,409. The Tribe appears to be advancing a normative claim, though so far
it has not developed the claim. The language of the 1945 Restoration Order is indicative
of a bare trust insufficient to establish jurisdictiddee Mitchell I, 445 U.S. at 542
(finding that statute providing that United Stateasined title to lands in trust for theole

use and benefit of Indiatnibe had created a limited trust). It is the Trib&urdento
demonstrate that jurisdion exists, however; its undeveloped position does not satisfy
this burden.

The Government has not expressed a firm desire that the Tribe shouldhretain
benefits derived from the land, resources mceeds White MountainApacheTribe v.
Bracker, 448 U.S. 136, 149 (1980)). See Counts 1 and 2.

Neither party has expressly addressed the Tgiakernativeclaimsthat “under
1927 Act and 1933 withdrawal]lanoney received by the United &= from sale or
leasing of land onatural resources from the land on the Uncompahgre Reservation were

21



to be deposited in trust . .”.Compl. § 68While it is urclearhow the Tribés alternative
arguments should be appiated as discussed further belowge need not grapple with
thisissue as the Governmeéstrepudiation of any trust duties disposethefTribes trust
claims, including its alterriave trust claim.

B. Satuteof Limitations

The Government contendthat the Tribe’s trug claims aretime barred by 28
U.S.C. §8 2501, which requs that claims befiled within six years after thefirst
accrued. Thetrust claims are based on defendsuatleged failte to depodiproceeds into
the tribés trust accouts. Defendant disputes the Tribe’s claims that this alleged failure
constitutes “continuous acts and omissions” that toll the statutes of limitations, and the
Tribe’s reliance on the Indian Trust Accounting Statute, Pub. L. 113-76, § 1, Div. G, Title
[, 128 Sta 5, 305-306 (2014).

I. ContinuingClaims Doctrine

The Government asseftttsat the continuing claims doctrine is unavailingcagse
thealleged missing deposits are not continuadts but cumulative effectsom a single
governmental action outke of the limitations period. Mot. Dismiss at 30. More
specifically, it argues that this simply meansttthe effects of defendaris earlier
decisions not to hold the Public Domain Lands in trdstrough the 1897 Act, the 1948
Act, or (at the latest) the Unitedds¢s’ 1986 repudiation-arecontinuing.ld. at 30-31.

The “proper focus for statute of limitations purposes is upon the time of the
[defendant's] acts, not upon the time at which the consequences of the acts-became most
painful” Goodrich v. United Sttes, 434 F.3d 1329, 13331 (Fed. Cir. 2006) (quoting
Fallini v. United States, 56 F.3d 1378, 1383 (F&ir. 1995)). The continuing claims
doctrine applies to clais that are“inherently susceptible to beingdken down into a
selies of independent and distinct events or wrongs, each having its own associated
damaes.” Tamerlane, Ltd. v. United States, 550 F.3d 1135, 1145 (Fed. Cir. 2008)
(quoting Brown Park Estatesairfield Dev. Co. v. United States, 127 F.3d 1449, 1456
(Fed.Cir. 1997)).This cout hasrecognized that the doctrine appliescaseswhere

(a) Congress had not entrusted an administrative officer or
tribunal with the deéermination of the claimant's eligibility fo

the particular pay he sought; (b) the cases turned on pure
issues of law or on specific issues of fact which the coast w

to decide for itself (i.e., Congress had not established any

administratiwe tribunal to decide either thedtud or the legal
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guestions); and (c) in general the cases called upon the court
to resolve sharp and narrow factual issues not demanding
judicial evaluation of broad compts such as ‘disability’
(concepts which involvethe weighing of numerousattors

and considerations as well as the exercise of expenide a
discretion). For such casesn which no administrative
agency has been set up to decide claim, and the court
passes de novo on all issues of law and-fdlse ‘continuing
claim’ doctrine is wholly appropriate.... And where the
payments are to be made periodically, each successive failure
to make proper payment gives rise to a new claim upon which
suit can be brought.

Caraballo v. UnitedStates, 124 Fed. Cl. 741, 748 (2016 (quoting Friedman v.
United Staés 310 F.2d 381, 381 (1962)). The courtGaraballo explained moreover,
that tre coninuing claims doctrine applies where recurring payments acpiired.ld. It
IS notso ckar trat the 1880 Act requires recurring payments.

We notethat theTribe does not apde with the apparent caequences of the
1897 Act on the obligation to depbproceedsnto an account. The Tribe does little to
dispel the interpretation of the 1897 Act proffered by the Government, which is that the
1897 Act took, or supersedétiwhatever right to proceedismight have had. The Tribe

This claim appeas to align with the Department ofinterior’'s conclusion in 2018
regardingthe operation of the 1897 Act. The parties did discuss this argument in the
briefings, however. In its 2018 memorandum denying tlileesrestoration requestt)e
Department of Interiorfirst explainedthat “allotments to the Uncompahgres shoué b
made under the acts of 1880, 1894 and 1897, giving clmdrdbrce to the lateact
where there is any difference in their provisidridot. DismissEx. 1 & 52 (citing Indian
LandsAllotment-Uncompahgre @g 25 L.D. 97, 103 (Aug. 5, 1897)). The Department
determinedthat whereas the 1880 Act provided for pagmis, the 1897 Act did nb
provide for payments or specific benefits to the Trik@ven the diferences, the
Departmentonduded that e 1897 Actvascontrollingand stated that

Whatever controlling effect the 1880 agreement may have

had over the general future disposition of lands, it was

necessarilysyersededy the express Congressional intent

affecing the Uncompaghre Reservation in the 189 A .

. In addition,and most importantly, the Department must

give efiect to the later statutes disposing of the
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offers instead an indirect rebuttal, based on differences betxeeuntive and legislative

acs. However, see Entines v. United States, 39 Fed. Cl. 6768842997) (rejecting a
claim that relied on the continuing claims doctrine). The court held that dheiffls
entitlement claims for veteran benefits were for compensation for property taken by the
passage of a statutenot a failure to make payments required by law. Ayee 12

The continuing claims doctrine does not toll the statutory periddisrcase.The
Tribe’s reliance on the continuing @as doctrine is ak to the unsuccessful claim in
Ariadne Fin. Servs. Pty. Ltde. United States, 133 F.3d 874, 879 (Fed. Cir. 1998). In
Ariadne the plaintiff sought compensation for the governrisafpudiation of a contract
that promised continued performance into the futdde.at 879 (staing that the
government made clear its intent to reject the terms of the coltrHutsFederal Circuit
hed that the Governmerns subsequent denial or refusal to perfoflowed from its
original repudiation and therefore the doctrine did preservethe claim. Id. Here, the
Government repudiated any trusttida it might have had in its amicus briefs to the
Supreme Court in 1986if not earlier The Tribe was on noticethat the Governmens
subsequentailure to d@osits fundsarosefrom its repudiation, as iAriadne.

The Tribe emphasizes that tHaiptiff in Ariadnewasseekng compensation for a
repudiationof a contract promisg continued performancePl.’s Surreply at 4 (emphas
added). Plaintiff contendsthat while “a party can repudiate its obligations set in a
contract, a party cannot similarly repudiate its obligation to comply with federdl lldw.
(contending that the Executiver&ich’s dispositive error in its motion is that the Tribe
recognized title to the UncompahdReservabn stems from a congressional act, and that
only Congess may divest an Indian tribe of itscognizd title to Indian land.

While the Tribe raisesn interesting argment regarding Ariadne, the Federal
Circuit’s holding in Jones v. United States, 801 F.2d 1334 (Fed. Cir. 1986) confirms that

Uncompaghre Reseation, in particular the 1897 Act.
Nothing in the 1894 and 1897 Acts provided monetary
benefit to the Tibe from the sale of lands within the
Uncompaghre Reservation. Withoutethpecific inclusion
that proceeds would be held for the benefit of the Tribe, the
1897 Act pesuned that un-allotted land in the public
domain remained the absolute property of theadittates

Id.
12-We do not address the issuewdfether the 1897 Act effectuated a taking. Rather, to the
extent that the Tribe’s theory raises a claim, it supports a taking claim.
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this argument is without merit. lhores,the Federal Circit held thathe United $ate as
trustee may repudiate an expresuist by words or by actions inconsistent with
obligations under the trust. Id. at 1336. The trusigalibns at issue had their sourcea
congressinal at, the General Allotment Act, ch. 119, 24 Stat. 3@B87), as amated,

25 U.S.C. 8 348 (1982). korcluding that the plaintiff beneficiatyclaim was barredyb

the statute of limitationthe court also stated thafTo the extent tht [plaintiff] statel a
claim against the United States for taking of property, the alleged taking occurred more
than six years prior to the commencement of thise¢dd. at 13352 Thus the fact that

the source ofthe alleged obligations found in a congressionakt(as opposed to a
contract) canot permit the Tribe to rely on the continuing claims docttmavoid the
limitations period. If the Tribe holds title, its arguments may support a claim for a taking.
The continuing claims dodtre does not operate to preseitgdrust claims, however.

ii. Indian Trust Accounting Statutel(AS)

The Tribe’s reliance on théTAS to suspend the statutes of limitations is also
without merit, according to the Government. The ITAS, whiels lbeen included in
approprigionsacs since 1990, provides in rebaut part that:

[N]otwithstanding any other provision of law, the statute o
limitations shall not commence to run on any claim, including
any claim in litigation pendingnthedate ofthe enactment of
this Act, concerning losses to or mismanagement of trust
funds, until the affected Indian tribe or individual Indian has
beenfurnishedwith an accounting of such funds from which
the beneficiary can determine whether thesebe@ a loss.

Pub. L. 113-76, § 1, 128 Stat 5, 33856 (2014). Wherthe ITAS applies, the‘Tucker
Act's statute of limitations does not begin to run, nasdoclam accrue for breach of
fiduciary duty regarding a trust fund, until the complaining Indréve or individual has
received an accounting, thereby learning of thestee'srepudiation”” Rosales v. United
States, 89 Fed. Cl. 565, 580 (2008iti0g Shahore Indian Tribe of the Wind River
Reservation v. United State364 F.3d 1339, 13448 (FedCir. 2004).

The Government maintainisa the ITAS does not save the Tribdrust claimgor
threereasonsFirst, the ITAS was last enacted in 2044 that notolling provisionis in

In rejecting the plaitiff’s claim, the Federal Circuit in Joneserenced the Supreme
Court's decision in United States v. Mottaz, 476 U.S. @386) which found that the
statuteof limitations applied to a breach of fiduciary duty under@uiet Title Ac).
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place upon which the Tribe can rely. 8ed, it maintains that an accounting is not
necessary to put the Tribe on noticeeg the Governmens expressepudiation in 198

of theTribe’s rights or ownership of the PuldlDomain Lands. Mot. Dismiss at 32 (citing
Wolfchild v. United States, 731 F.3d 1280, 1291 (Fed. Cir. 20i8ich foundthe ITAS
inapplicable and heldthat where “a claim cocernsan open repudiation of aalleged
trustduty, a final accounting is unnesay to put the claimants on notice of the accrual
of their claim” (internal quotation marks and citation omifed

Third, even f an accountindnad to be provield before the Tibe’s claim accruel,
the Tribe was sent an accounting of its trust fund accouritEebruary 22, 2012-more
than six years before thiding of this lawsuit—in the form of Statements of Performance,
dated January 31, 2012d. (stating that theTribe expressly agreed that those statements
constituted‘accurate, full, true, and aect statements of all of [theribe]’s trust fund
acourts as of the date of the Statements [January 31, 2D12]

The Tribe maintains #t the Govenments claims should beettied, as they are
undevelopedand leawe the court to guess at the arguments’sPOpp'n at 29 (citing
SmithKline Beecham Corp. v. Apotexorp, 439 F.3d 1312, 1320 (Fed. Cir. 2006)). The
Tribe cortends nonetheless, that whether alitad provisionis currently in place in the
ITAS is immaterial. Because the ITAS was in place a#tlas late as 2014, the issise i
wheherthe six-year statute adimitations has gpiredsince then.

The Tribe then maintains that the Governmen¢pudiaton claim is based on a
misreading of Wolfchildand distinguishable in three ways. First, unlit@e motion at
hand, the claims in Waidhild were not dismissed on a preliminary motiort hddressed
following a tial. Second, te Tribe explans that Wolchild involved a challenge to a 1980
federalstatute providing that Congress was claimitigat all right, title, and interests of
the United Stasin landacquiredunderthe 1898-1890 apprafations acts would be held
in trust forindian tribes. The Indian tribe in Wolfchild argued that théusteeffectuated
a taking of their landWhereasin Wolfchild the United &tes was complying witla
staute related to tribdbndsand plaintiff had not timely challenged thatsite the Tribe
argueghat here the United States is violating the statutés Blppgn at 31 Third, it avers
that the court concludetiatbecause the Wolfchild plaintiffs were asserting that the 1980
Act effected a taking, their alleged damages accrued from that congressional act. Id.
(contendingthat the Trib&s claims include damages that aterently accruing because
of the Unted States’ ongoing refusal to comply with treppliablead of Congras)

Regarding defndants claim that an accounting was provided, the Tribe argues
that the Government itself does nddim that those accounts should hold the money at
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issue inthis case Therdore, the Tribe contends that the 2012 accounting would not bar
theTribe’s daims kelated to th&Governments taking of tribal funds.

The Tribe rightly points out thahe ITAS’ staute of limitation is to run six years
from 2014, but it does not distinguish thaling in Wolfchild. Whether the issue in
Wolfchild was resdved through a preliminary motion or after trialiiselevant as this
issue is purely one of laviMoreover, the Tribé&s attempt to distinguish Wolfchild ats
substancés without meit.

The Tribe does notontend sufficiently with the fact thathe Government
expresslyrepudiated aw trust duties as late as 198bhe court in Wolfchild explained
that theclaims that are protected by the ITA&e those for which an accounting matters
in allowing a claimant to identify and prowiee harm-causing act at isstieZ31 F.3d at
1291. Where notice is given, as in thasethroughrepudidion, “[applying the ITAS
would give claimants the right to wait for an accounting that tieeyot need.” Id. Given
the Governmeris repudiabn, a final accounting waunnecessary to put the Tribe on
notice. The Tribe’s breach of trust claimare time barred. As such, it is unnecessary to
resolve whether the 20&ettlement Agreement precludés Tribe’s trust claims.

3. TakingClaim (Count 3)

The Tribe maintains that it is entitled to monetary damages resulting frem th
Govenments unconstitutional taking of its land, natural resources, and proceeds. |
claimsthatif the court ageesthat the 1880 Actreated recognized titi¢hen the money
the Government received from the land is the T8b®Il.’s Opp’'n at 1 (‘While theTribe
lost its recognized title to lands disposed of under the public land laws, some of it has
never ben compensated for any lands disposed of after 1946. Further, the United States
never sold the vast majority of the land. It continues to own that land. It continues to sell
minerals from those land$. However, the Governant contends tat the Tribe’s taking
claim is barred by thesix-year limitation periods set forth in § 2501 and the Indian
Claims Commission Act of 1946, Pub. L. No. 79-726, 8§ 2, 60 Stat. 1049. Also, the taking
claimis barred by the 196&ndthe 2012 sttlement agreements, according to defendant.

The Governmens arguments to dismiss thEribe’s taking claim hinges on the
view that the 1986 repudiation or openingtloé lands to the public under the 1897 and
1948 acts effectuated a taking. The mere fact of opening lands to the public may not
necessaly results in a taking in any event. itaad States v. Pueblo of Sdlidefonso, 206
Ct. Cl. 649, 660 (1975)‘[E]venif the aboriginal title areas of these pueblos were open to
entry, it does not automatically follow that Indian title was destroyed prior to actual
entries upon the various traadf land. We know that the process of surveying lands and
performing other deeds in anticipation of future white settlement does not itself affect
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Indian title?” (citing Plamondon v. United State499 Ct. Cl. 523, 5289 (1972)).
However, “[m]aking lands available for white settlement could, of course, in an
appropriate factual context, constitute terminationbafrainal ownership.ld. The court
explainedthat the “task of setting a date for the extinguishment of Indian title must be
approached with ct&in fundamental principles in mind. The threshold rule, of course, is
that termination of Indian title is exclusively the province of the United Staligsat
655.

Moreover unike the Tribe’s breach of trust claims, where the Government
submitted athorities that supported its clairthat trust obligations could be precluded
through repudation, it is not clear that suclauthorties lend equal support to eh
extinguisiment of an Indian tribé&s title. Congress intertion to extnguish an Indan
tribe’s title must be unambiguous and plain. See United States v. Santa Fe Pac. R. Co.,
314 U.S. 339, 346354 (1941) (“[A]n extinguishment cannot be lightly implied in view
of the avowed solicitude of the Federal Governmenttfe welfare of its Indian wardy.

Assuming the Tribe hasecognzed title to theUncampaghre Reservatiena
matter that remains unsettled since at least-1386n the Tribe might havelagtimate
claim to benefits from the lands that fall outside the scope of the settieameiwithin
the statubry period. With this in mindyve examine the scope and effect of these acts and
the settlement agreemts to assess whether they preclude the Tyilaking claim.

A 1965 and 2012 Settlement Agreensen

i. 1965 Settlement Agreement

The Government maiainsthat the Tribe waived its taking claims in the 1965 and
2012 settlement agreementsfiist points to the Trib® 1951 Pdition filed pursuant to
the ICCA that resulted in the 1965 Settlement Agreemidntil the ICCA was enatedin
1946, Indian tribes could not liggeclaims against the United States unless they obtained
specific permission from Congressmaintains that the ICA wasenacted té'dispose of
the Indian claim probem with finality” and to “transfer from Congress to thedian
Claims Commission theespamsibility for determining the merits of native American
claims.” Mot. Dismiss at 28 (quoting United $s v. Dann470 U.S. 39, 451935)).

The Government tates that the Indian Claims Commission had exclusive
authorityfor

(1) claims in law or equity arising under the Constitution,
laws, teaties of the United States, and Executive orders of the
President; (2) all other claim& law or equity, including
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those sounding in tort, with respetd which the claimant
would have ben entitled to sue in a court of the United States
if the United States was subject to suit . . . .

Id. at 28 (quting ICCA 8§ 2, 60 Stat. 1049, 1050peealso ICCA 8§ 12, 60 Statat 1052
(statng that no claim existingrpr to August 13, 1946, but not esentd within five
years, may thereaftée submitted to any court entertained by Congress)

The Government maintairibatthe Tribés 1951 Petition referred to the 1897 Act
and dlegedthatthe United Sates“opened to location and entry under the public land
laws all lands in in the Uncompahgre Reservation . . . except lands actually allotted to
Indians, andexcept that [the Government] retained title to certain minerals witiyn a
land so disposed of.” Mot. Dismiss Ex. 4 at 56. It contends the fTbe sought to recover
no less than the value of the original 1882 Uncompahgre Reservation area taken by the
1897 Act, consising of at least 400,00@cres.Mot. Dismiss at 24 gtaing that Tribe
argued hat the Governmerd taking left them without a promised reservation

Defendant explains that the parties reaclaedettlement agreement in 1965,
following years of litigation. The settlementgvidedthat entry of the final ordein the
casewill “finally dispose of all claims or demands wihithe [Tribe] has asserted or
could have asserted agaitis [Government] in that case and [the Tribe] shall be barred
from asserting all such claims or demands in any further actibot. Dismiss Ex. 4 at 4.
The Government points out thaeth951 Petitionsoughtinter alia compensation based
on allegatiors that the United Staté&slisposed of all lands in the Utadservatiorfor the
Uncompahgre Utes as set forth inggnaphs 9 and 10 hereof without jesimpensatich
and failel provide a reservatioief.’s Reply at 10 (quoting 1951 Petitiofj 11).

The Government point out that the Tribe snawarethat it had lost benefiail
interest in the Public @main Lands.ld. To supportthis claim, the Government refed
to the Secretary of Ieriors 1935 letter to the Chairmaof the Indian Business
Committee, Uintah and Ouray Indian Aggnwhich gated that:

As to the lands which originally comprised the former
Uncampahgre Reservation, set apart by Executive Order of
January 5, 1882, after allotments had been made to aemumb
of individual members of this band, the remainder of the
reservatio was restored to the public domain under the Act
of June 7, 1897 (30 Stat. 87). The lands so restored are not
recoquized as being of the clagstenda for restoration to
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tribal ownersip under section 3 of the Act of June 18, 1934,
mentioned above.

Mot. Dismiss Ex. 2 a2.

The Tribe acknowledges that the 1965 Settlement Agreement settled claims
regarding the small portioof surplus eservation lands the United States disposed-of to
non-indians between 1897 and 1946:., 400,000 acres out of the approximately
1,900,000 acres within the Uncompahgre ResematPlaintiff maintains, however, that
the Agreement expressly excluded claimedaied to those lands precisely becaiise
recaved compensation for theni[The] Indian Claims Commission did notqvide
compensation for the larger part of the Uncompahgre that the United States had not taken
and could not take without congressional appk&\Rl.’s Surreply at 6-7 (stating that
claims “regarding payment for surplus lands disposed of after 1946 were not settled by
the 1965 Settleent Agreement).

The Tribe devas much ofits brief to arguing thathe 1951P¢dition waslimited
to the 400,000 acres and thia¢ Governmenseeksto interpet a taking claim out othe
petition’'s non-takings claims(i.e., the Government failed to provide an adequate
reservabn or maintain theaservation).PlL.’s Surreply at 6-7 (“[T]he Tribe’s claim that
the United States failed to maintain the Uncompahgre Reservasoa reservation for
said Uncompahgre Utesjs also not an oblique way of stating a takings claim for the
other 1,500,000 acres. It is at most addrsfise fact that the United States opened the
Reservation, allowing notndians to enter ansettle orland within thereservatiori’).'4

On the issue of whether the 1965 Settlement Agreement exbviee entire
reservatioror part of it,the Government ates that

Indeed, pursuarib the 1965 Settlement Agreement, the Tribe
has already been compensated floose portions of the
original 1882 Uncompahgre Reservation aregincluding
resourcesgpllegedly taken by the United States following the
opening of the Public Domain Lands in 1897 to non-Indian
sdtlers.

4 The 1965 Settlement Agreement statest in its substance, the Trilseclaim is that
defendant failed torpvide the Uncompahgre Band with a reservation in Colorado or in
Utah. Mot.Dismiss Ex. 5 at 1.
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Mot. Dismiss at 25 (emphasis added). Defendastatement reveals that it understood
that the 1965 Settlement Agreement simply covered a portion of the original reservation,
not the entirereservation Thelanguage oftie 1965 Settlement, whereby the Tribe was
waiving all claims it hadasseted or “could have asstd” corfirms it waived any pre-

1946 claim it might have had. remains to bestablishedhowever, whether and to what
extent if any, the 194&\ct effectuated a takind.o the extent that the Tribe raises claims
based on lands disposed of after 1946, those claims were not waived étitraet.

ii. 2012 Settlement Agreement

The Govaenmentalso contendthat the Tribewaived itstaking claims in the 2012
Settlement AgreeménPusuant to the 2012 Settlement Agreement, the Tribiweda
inter alia all claims, remydless of legal theory, that related to the Governisent
management of thérust funds or non-monetary trusssts or resources. Mot. Dismiss
Ex. 9 at 3.It enphasizes thathe 2012 Settlement Agreement coverddims that it
“improperly or inappropriately transferred, sold, encumbered, allotted, managed, or used
[the Tribe]’s non-monetary trust assets ewources.” Ex. 9 at 31t argues that the alleged
harm from tle Tribe’s taking claim fall within this broad waier. The claims occurrenh
1897, when the United States opened the Public Domain Lands to non-Indian settlement
or 1948, when the United States decided to maintain the public statuselativs.

Defendant argueshat the Settlementwaived claims (a based on violations
occurring before its exetion (March 8, 2012 and (b) that relate to the Governmésit
management or accounting of trust funds or non-monetary trust assets or resources:

The Tribe maintains that neither the 1897 nor the 1948 act®ddo take the
surplus reservation lands from the Tribe. Théd&rpointsto Ute Ill, where the Tenth
Circuit Court of Appeals found that the 1894 and 188#% aontained “no explicit
language of cesson, termination, or any other referenae ‘the present and total
surrener of all tribal interests” to the Uncompahgr8and’s reservation landsPl.’s
Opp'n at 16 (quoting Ute lll, 773 F.2d at 1092) (citation omitted). The Tailgeies
instead that the 1897cAservedto transformthe unallottedreservation lands to surplus
lands, a type of Indian lands that the Unigdtes holds while it disposes of the land for
the economic benefit of albe.|d. (citing Solem v. Bartlett, 465 U.S. 463, 4GE084)).

The Tribe contends that the 1948 Act did not create a talkiegplains that under
the Act, Congress ordered the revocation of the 1933 order temporarily withdrawing the
surplusreservation lands for a grazing reserve managed by the United States Grazing
Service and Indian Affes. Part of the land that had been within this reserve was placed
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into Tribal trust status. ThBureau of Land Management (previously the U.S. Grazing
Servicg, thentook over sole management of the remaining lands. It argues tisat th
marageria transfer of land did noand could not constute a taking of thesurplus
reservation lands?l.’s Opp'n at 17 (Nothing in this intradepartmental transfer severed
the Tribe’s remaining interest in th&urplus lands. NotablyDefendant does not prioke
any support for how such a transéeuld”).

The Tribe contendghat regardless of how the status of the land is chenaed
its suit is about money. #cknowledgeshat, pursuant to the 2012 Settlement Agreement
the United States paid the Teillor some past violations. It argues, howewugsgt the
United Staes has an ongoing duty to comply with federal law. It contends that this duty
requires it to pay theTribe for sales of minerals and other receipts for use of the land to
which the Tribe had compensable title remains ongoing until the fee for that Isold is
or until the Tribe’s compenabletitle is bought out by the United Statekl. at 17-18.1°

The language of the Settlement is framed broadly; however, its waiver rétates
the Governmens management of th&ust funds or non-monetarytrust assets or
resource$.Ex. 9 at 3 (emphasis added). Although the Tribe has framed part of its claims
in terms of trust assets or non-monetary trust assets, it argued that the claims also are
premised on recognized title. These claims would be separate and independent of trust
status. Because thecope of the 2012 Settlement is confined to trust funds or non-

15 The Tribeas®rts moreover that:

The United States, in its current motion, has not asserted and
has not provided any basis upon which this Court could
conclude, thatfithe Tribe’s claims in this case are true, the
money the United States has been pocketing should have been
placed in any of those specific accounts that were at issue in
the prior suit. For example, the United States has been
receiving money from sales ofl from the disputed land, and
apparently has been pocketing that money. But the United
States does not claim in its current motion that any of the
accounts at issue in the prior suit wethe accounts into
which the United States would deposit funds from the sale of
land andresources within the Uncompahgre Reservation.

Pl’s Oppn at 19 (contending that the settlement was related to mismanagement of
specific federal accounts held in trust for Wrée, which were listed with specificity in
attachmentsto that settlement).
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monetary trust assets, the Tripeclaim that a taking of non-trust property has occurred
arguaby is outside the scope of the 2012 Settlement. We find that the 2012 Settlement
does not bar the Tribe claimed taking.

B. Statute of Limitations§ 2501 and the ICCA

The Government contends that tiebe’s taking clans are barred under § 2501
andthe ICCA because thetlikely accrued in 1897 or 1948, aweértainly no later than
19867 Mot. Dismiss at 26. Defendant maintains that Thibe’s taking claimwas not
brought within six years from the date it learned the Public Domain Lands were not being
held for its benefitMoreover, sincehe 1897 Act, wherthe original 1882 Uncompaghre
Reservationwas first openedseveral eventshowthatthe Tribe was or should have been
aware of the alleged takintd. at 2728 (‘More than that, the Tribe has manifested its
knowledge that the Public Domain Lands are not hetcust through its own affirmative
actions (i.e. the Tribe’s 1934 and 1938 petitions forrestoration, the 1951 Petition, and the
1965 Settlement Agreemeri).

Section 2501 states that a claimust ke filed within six years after such claim first
accrues.A plaintiff’s claimsaccrue“when all the events which fix the gawment’s
alleged liabity have occurred and the plaintiff was or should have been aware of their
exisence.” San Carlos Apacheribe v. United States, 639 F.3d 1346, 1350 (Fed. Cir.
2011) (citation omted). Similarly, under the ICCA, pre-1946 claims against the United
States not brought before the Indian Claimsn@uossionby 1951 were barred. Sioux
Tribe v. United States, 500 F.2d 458, 489 (Ct. Cl. 1974) (citing ICCA, 60a514152).

Based on the historical background and arguments filed by the parties, it is unclear
thatthe 1897 and the 194&:tseffectuated a takingsiven this uncertainty, we cannot
confirm whenthe alleged taking accrued and thereferkether 1 is barred by 8§ 2501.
Indeed the Tribealleged that the Government conducted an oil and gas lease sale in
2017. If the 1897 Act did not result aitaking, those are not claims thhe Tribe could
have assertednder the ICCA. Se®uebloof San lldefonso, 206 Ct. Clt 856 (stating
thatthe date of a takingdepends upon the particular facts, circumstances and history of
each casg. We must rule that the Governmangtatuteof limitations claims be ehied
at present.

CONCLUSION

The Governmens motion to dimissis GRANTED IN PART andDENIED IN
PART. The ruling denying the motion to dismiss reststimmcontested premise that the
Tribe holds“recognized title to the Uncompaghre Reservatidine Governmertias not
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yet expressly challenged this premise, howé¥%eAn opportunity to rule on the
sowndness ofhis premisewould facilitate resolution of this case.

The Governmens motion to dismis the Tribés trust claim Count 1) and
violation of the 1880, 1894, and 189Gtsclaim (Count 2Js GRANTED. Its summary
judgment motion to dismiss Count 1 and Count 2, pursuant to the 2012 Settlement
Agreement is therefol@ENIED as moot.

The Governmeng motion to dismiss the Tribetaking claim (Count 3), pwguant
to 8 2501 and the ICCA, BENIED, as it is unclear when the alleged taking occurred.
Its summary judgment motion to dismiss the Tigoaking claim, pursuant to the 1965
and 2012 stilement agreements, BENIED. Judgnenton plaintiffs accounting claims
(Count 4& 5) is RESERVED.Y!

IT IS SO ORDERED.

Robert H. Fodges. e

Robert H. Hodges, Jr.
Senior Judge

Inthe Tribe’s District of Columbia proceedingthe Tribe*“seekso quet title © the lands
within the exterior boundaries of the Uncompahgre Reservation that the United States
currently holds title to but does not recognize as land held in trust for the benefit of the
Tribe.” Mot. Dismiss Ex. 1 at 28, 29 (contending thttere is noapplicable statute of
limitations or the Tribe’s claim is brought within the applicable statute of limitations dor
quiet title clain¥).
This court lacks jurisdiction to provide declaratory and injunctigkef, but we may
order an accouirtg in aid of judgment if the Tribe establishes a taking (Coun&&g
James v. Caldera, 159 F.3d 573, 580 (Fed. Cir. 1998) (explaimat¢fthe Court of
Federal Claims has no power to grant affirmative non-monetary relief unless it is tied and
subordinate to a mongydgment” (internal quotation marks omitted)).
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