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MEMORANDUM OPINION AND ORDER

TAPP, Judge.t

In this Contracts Dispute Acts (CDA) case, Plainffyon Utilities, LLC (“Doyon”),
constructed two landfill natural gas (“LFG”) facilities in order to supplyebdant, the United
States, with electricity atoint Base Elmendorf-RichardsodBER')—a jaint air force and army
basein Anchorage, AlaskaSeeCompl. § 1, ECF No. 1). Undarpasghrough agreement
between the United States and Doyon, Doyon was to purchase LFG from the Municipality of
Anchorage (“MoA”), who owned and operated a landfill generating LFG, and resellR@GatioL
the United States at coggeeCompl. at 2—-3)However,because of the United States’ delay in
payment, Doyon was forced to obtain a loasustainits operations anthe United States
refused to reimburse Doyon for the interest it incurred on that llwhat @-7). Thus, Doyon
filed this suitseelng areimbursement of $178,096r interest accruebletween June 28, 2013
(whenDoyon made its initialoan payment) and January 9, 20tHkénDoyonreceived
payment fronthe United States (Id. at 8-10).

Before the Court ithe United States’ Motion to Dismiss. (D&fMot., ECF No. 14)The
United Stateseeks dismissal on tveeparatgrounds (1) lack of subject matter jurisdiction

1 The case was originally assigned3enior Judge Charles F. Lettand transferred to Judge David A. Tapp on
December 3, 210. (SeeECF No0.22).
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pursuant to RCFC 12(b)(1); and (2) failure to state a claim under RCFC 12(ta)(6} 1. On
October 11, 2019, Doyon filed its Response.gfesp., ECF No. 17). On January 24, 2020, the
United States filed its ReplyD€f.'s Reply,ECF No.25). This matter is now fully briefed and

ripe for decision. For the reasons set forth below, the GRANT S the United StatesMotion

to Dismiss

Background

Doyon is a regulated utility provider and owmselve facilitieslocated athree Uhited
StatesArmy baseswithin Alaska. (Complat 1). On September 28, 2007, Doyon entered into a
contract (“the initial contract”) witlthe Defense Logistics Agency Energy (“DLA Energytt)
provide electric, natural gas, water, and wastewater utility servidesnatBase ElImendorf-
Richardson (JBER)—a joint air force and army base in Anchoradd. &t 2;Ex. A.). Under
the terms of the initial contract, Doyon was obligated to oparademaintain these utility
systems, replace and upgrade the infrastructume extend service to new connections as
requested by thenited StategPl.’s Resp, at 3. The United States sought to develop a means
for capturing and converting into electriclandfill natural gas (“LFG”)generated & nearby
landfill operated by the MoA. (Compt 2. The initial contract did not initiallprovide forthe
supply of energy; even so, Doywok steps to fulfill that rolén constructing and operatirag
LFG processing facility for the benefit of thimited States(ld.).

A. Landfill Gas Powerplant

In 2010,theMoA awarded Doyon a competitive procurement for construction and
operation of an LFG processing facility at MoA’s landfill in Anchorage, Aladkia). After the
MoA accepted its proposal, Doyon, the MoA, andiimgted Statebegan working together to
developan LFG power projectld.). On March21, 2011, Doyon submitted a proposal to the
United Stategor the construction and operation of an LFG processing facility at the MoA
landfill (the “Techno-Economic Proposal”}d( at 3. The facility would collect and process
LFG for delivery toa power plant at JBERId.).

In responséo theTechneEconomic Proposal, the DLA Contracting Offiggve Doyon
a Notice to Proceed with development of a 35% design of an LFG processing facilityilon Apr
12, 2011. Id. at 3-4). TheTechneEconomic lPoposal delineatethat the project would require
the purchase of the LFG from the MoA, that Doyon would operate the facility and deliver the
LFG to a powerplant in JBER, and that theited States, as a beneficiary of the resulting utility
services, would be ultimately responsible for the funding of the project through a paggithr
agreemenivherdoy Doyon would be reimbursed for the LiGurchased(ld. at 3.

On May 24, 2011 e MoA approved construction and operation of the LFG processing
facility in accadance withthe TechneEconomic Proposalld. at 4. On July 18 and August 2,
2011, Doyon and DLA Energy executed two supplemental agreements authorizing Doyon to

2DLA Energy, formerly known as the Defense Energy Support Center, is a subordimatarcd of the Defense
Logistics Agency, a combat support agency of the United States Department of D&enggl.at 2).

3 Doyon uses the terms “pagwough” and “flowthrough” interchangeably to describe this agnent.



proceed with 65% of the design and purchase “leag-items” for construction of the LFG
processing facility(ld. at 3-4). On September 12, 2011, Doyon entered into a separate contract
with theMoA to purchase LFG for the JBER power plaid. &t 4. This was dVaster
Implementation Agreement (“MIA”) in which the MoA agreed to sell LFG to Doylah).(The

MIA established a pricing mechanism for the sale of LFG to Deyaording tahe weighted
average of the price of natural gas reflected in a Cost of Power AdjustmentA"Cidéd by an
Alaska utility with the Regulatory Commission of Alaskeferred to athe “COPA System.”

(Id. at 4.

In August of 2012, Doyon commissioned the new LFG processing facility and power
plant for delivering LFG for power generatiorid(). In late 2012, Doyon and tlénited States
negotiated a padghrough mechanism by which Doyon would pass the cost of LFG to the United
Statesat an identical ratesanegotiated between Doyon and the MdA.)( The pasghrough
agreement referenced in the Tecltmnomic Proposatateghat: “Doyon Utilities . . . with the
visibility and support of the government, entered into a Master Implementation Agrdement
purchase landfill gas from the Municipality of Anchorage in August of 2011(ld., Ex. 1at
2).* That agreement further provides that, “[Doyon Utilities] will provide to the Gowent an
invoice for landfill gas which is based upon the same volume and base price used to compute
payment for landfill gas to the Municipality.Id;, Ex. 1at 3).° Thus, theCOPA System utilized
in Doyon’sMIA with the MoA would govern the price paid by thmited Stategor the LFG.

(Id.). On January 17, 2013, the contracting officer for DLA notified DoyonDbh# had

received the funds necessary for purchase of the LFG and a contract modificestiming
drafted toestablish contract line items (CLINsgcessaryo fund the purchas&(Compl.at 4).
Despitethoseassurances, a modification was not exectaedeveral monthsid. at 5.

Pursuant to its underlying contract, Doyon began paying the MoA for LFG on May 29, 2013.

(1d.).

During the process of finalizing the modificatisth the United Statesind because of
its obligation to payhe MoA, Doyon obtained a loan through Toronto Dominion Bank in order
to keep the LFG operations fundeld. @t 6. The United Stateprovided Doyordraft
modification language on June 20, 2018. &t4-5. The proposed modification providéuat,
prior to passing through costs to tbeited StatesDoyon would compare the price paid pursuant
to the MIA “COPA System” with “pevailing gas prices in Southcentral Alaskaridthen
summarize the findings in a written report to the United Stdtksat 5. Doyon did not agree to
the new requirementhus,the modification was not effectuatgt. at 6. On June 28, 2013,

4The pasghrough agreement states that the MIA between Doyon and the MoA occurred in August of 2011.
However, Doyon’'somplaint states that the MIA was effective in September of 2011. (Cadpl.It is unclear
from the record whether this discrepancy references two agreements aeificefeo one of those dates is in error.
Because it is not relevant to the motioibat, the Court declines to address it further.

5 Per that agreement, the LFG collected from the landfill via the Gas Coll&tgtam would be received by the
Gas Processing System located at the same property and process the rdwgdartdfiiuel gade specifications.
(Compl.Ex. 1at2). Once processed, the LFG would pass through a meter and analyzer, then througteaipe
the Doyonroperated LFG Facility.ld.). At that point, the LFG would be burned to produce electricity for use by
JBER. (d.).

81t is unclear from the briefing why CLINs were not established after accepthtimeTiechneEconomic Proposal
or in the prior supplemental agreements.



approximately thirty days after Doyoritstial payment to the MoA, Toronto Dominion Bank
made thdirst withdrawal from Doyon’s account for the above-mentioned Iddna( §. This
withdrawval presumablyncluded the first interestaymentin August 2013, Doyon notified

DLA's contracting officer that Doyon waslianton borrowed funds because the pass-through
modification had not yet been implementdd. &t 5, Ex. 6). On September 30, 2013, the United
Statesexecuted Modification PO009@ Contract No. SP06607-C-8262, whiclestablislkeda

CLIN for reimbursement for LFG consumed between November 27, 2012 to September 30,
2013, but not for future LFG usdd(at 6. Despite the modificatigrthe United States

prohibited Doyon ifom submittinginvoicesfor the LFG because the price assessmpentision

was not yet integratedld.). At thatpoint, Doyon had been paying the invoices from the MoA
for eight months. On July 30, 2014, tHeited Stategxecuted Modification PO0105 @ontract
No. SP0600-07-C-826%hich establiseda CLIN to reimburse Doyon for LFG consumed
between October 1, 2013 to June 30, 2@FAwell aseimbursement for the estimated LFG to be
consumedor theupcomingtwo-monthperiod betweeduly 1, 2014 and September 30, 2014.
(Id. at 7. Again, theUnited Stateprohibited Doyon from invoicing the federal governmient
LFG use pending finalization of the “market assessment” langulaige. (

On November 3, 2014, Doyon informéue DLA contracting officethat“[Doyon] has a
huge amount invested in LFG purchasege&sworth, and has not received payment for any of
the gas.” [d.; Compl., Ex. 7). On December 29, 2014, Doyon andUthieed State$inally
executed a supplemental agreement permitting Doyon to pass-through its monthly LRG costs
theUnited States(Compl.at 78). The finalizedmodification included the same “COPA
System” for pricing LFGas encompassed the MIA, thereby passing-throughetbosts as
originally agreed to by the partidsl(). The modification also contained “market assessment”
language nearly identical to the language proposed in June of R01.3. (

B. Financing and Equitable Adjustment Request

On December 31, 2014, Doyon submitted a $3,718,736 invoice for LFG purchased
between November 27, 2012 and September 30, 21@il4t 8). TheUnited Statepaid that
invoice nine days later on January 9, 201&).(As previously noted, in order fmance its
purchase of LFG, Doyonbtained a loahrough Toronto Dominion BanK his loan carried an
interest rate of 5.03%ld. at 6, 8). Thus, Doyoaccruedb178,096.00n interest(the “Interest
Balance”)on the loan usetb finance thgurchase of LFG from the MoASged. at 8.

On April 23, 2015, Doyon submitted to the contracting officer a $178,09écqQ@st for
equitable adjustmeifior thelnterestBalanceincurred between June 28, 2013 and January 9,
2015. (d.). The contractingfficer deniedDoyon’s request for equitable adjustment on April 6,
2017. (d.). On October 9, 2017, Doyon submitte@extified Claimfor $178,096.00, pursuant to
the Contract Disputes Act, 41 U.S.C. § 7HdBeq, which the contracting officer denied on
February 7, 2018Id. at 9,Ex. B). This suit was brought approximately one year later.

Standard of Review

The burden of establishing subject matter jurisdiction rests with the plaivitiéf must
do so by a preponderance of the evidehog@n v. Defenders of Wildlif&04 U.S. 555, 561
(1992) Reynolds v. Army & Air Force Exch. Se®46 F.2d 746, 748 (Fed. Cir. 1988his
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Court’s jurisdiction to entertain claims and grant relief depends on the extent totivaidnited
States has waived sovereign immunidyited States v. Testa#24 U.S. 392, 399 (1976&uch a
waiver is found irthe Tucker Actwhich grantghe Court of Federal Claims jurisdictitm hear
claims,inter alia, based omnexpress or implied contract with the United States. 28 U.S.C. §
1491(a)(1). However, for jurisdiction to exist, “there must be privity of contracteestiwhe
plaintiff and the United StatesCienega Gardens v. United Staté94 F.3d 1231, 1239 (Fed.
Cir. 1998).

Whenfaced with a motion to dismiss for lack of subject matter jurisdiction pursuant to
the RCFC Rule 12(b)(1), a court must assume that all undisputed facts alleged in the complaint
are true and draw all reasonable inferences in the plaintiff's f&&cieuerv. Rhodes416 U.S.
232, 236 (1974)see also Henke v. United Staté8 F.3d 795, 797 (Fed. Cir. 1995). The
movant, however, may challenge the truth of any facts upon which jurisdiction depeads.
Raymark Indus. v. United Statd$ CI. Ct. 334, 338 (CI. Ct. 1988}t does, the plaintiff must
come forward wittprima facieshowing of jurisdictionld. The plaintiff cannot rely only on its
allegationsSee Hornback v. United Staté2 Fed. Cl. 374, 377 (Fed. Cl. 2002). Moreover, the
Court may look to evidence outside of the pleadings in order to ascertain the propriety of its
exercise of jurisdiction over a cag®covich v. United State833 F.2d 991, 994 (Fed. Cir.
1991),aff'd in relevant partMartinez v. United State281 F.3d 1376 (Fed. Cir. 200¥)the
Court determines at any time that subject matter jurisdiction is lacking, it must dismiss the
complaint.SeeRCFC 12(h)(3).

Under RCFC Rule 8, a pleading must contain a “short and plain statement of the claim
showing that the pleader is eldd to relief.”Pursuant to RCFC Rule 12(b)(6), the Court will
granta cefendant’s motion to dismiss if it finds tplintiff has failed to state a claim upon
which relief may be granted. In considering a motion to dismiss for failure to stiaienathe
Court “must accept as true all of the allegations in the complaint” and “must indulge all
reasonable inferences in favor of the non-mova8binmers Oil Co. v. United Stat@41 F.3d
1375, 1378 (Fed. Cir. 2001).

In order for a claim to be properfated, the complaint “must contain sufficient factual
matter, accepted as true, to state a claim for relief that is plausible on itsAfsioeroft v. Igbal
556 U.S. 662, 678 (2009). “[O]nly a complaint that states a plausible claim for relief swavive
motion to dismiss.1d. “A claim is plausible on its face when ‘the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendaneifoliabé
misconduct alleged.’Id. This plausibility standard requires that a complaint contain “more than
an unadorned, the-defendant-unlawfuiigrmedme accusation.ld. (citing Bell Atl. Corp. v.
Twombly 550 U.S. 544, 556 (2007)). Neither allegations “that are ‘merely consistent with’ a
defendant’s liability,” nor “threadbare recitals of the elements of a causéiai,ssupported by
mere conclusory statements,” are sufficiétht A complaint should be dismissed under RCFC
12(b)(6) “when the facts asserted by the claimant do not entitle him to adegady.”Lindsay
v. United State295 F.3d 1252, 1257 (Fed. Cir. 2002).

Discussion

In its Complaint, Doyon advances three arguments in support of its claim for rélief: (1
under the Contract Changes clause, FAR 52.243-1, Alt |, “the Contracting Offigprtsval of
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[Doyon’s] proposal to construct an LFG processing facility was a ‘change to the geogralof

the contract,” that resulted in an increase in the cost of performance to Doyaltef@atively,

under the Contract Changes clause, FAR 52.243-1, Alt |, “timr&uing Officer’s approval in

the fourth quarter of 2012 of a ‘pass-through’ of the LFG, using the same pricing mechanism as
the one agreed to by [Doyon] and the MoA, was a ‘change in the general scope of the contract,”
that resulted in an increase in the cost of performance to Doyon; and (3) alterndtevely, t
Contracting Officer constructively changed the Contract requirements. (Cdr@pl. a

In its motion to dsmiss, the United States argues fhayon has failed to state a claim
for which relief can be granted because “interest on borrowings in an unallowable cost under the
Federal Acquisition Regulation (FAR) and the Defense Federal Acquisigégul&ion
Supplement (DFARS).” (Def.’s Mot. at 4—6). The United States also argues thatt soaiter
jurisdiction is lacking because Doyon’s claim for interest on borrowings is barrex/ésegn
immunity. (d. at 6-13). The United States further maintains that Doyon has failed to state a
claim based on an actual change because “the contract’'s changes clause applies itatlyréd un
change orders, not supplemental agreements.a{ 13-15). With regard to Doyon’s
constructive change theory, the United States argues that: (1) the Courtlgeks matter
jurisdiction over this claim becauS®yon failed tasubmit this claim to the Contracting Officer
as required by the CDA; and (2) Doyon failed to state a claim upon which relief gaared
because Doyon was not required to perform work beyond the contract requirements but rather
made usef the debt financing unilaterallyid{ at 15-17).

In response, Doyon argues: (1) it has stated a cognizable claim under the changes theor
because “the services ordered by [the United States] were intended to Bagitlar utility tariff
and are therefe allowable according to both the express terms of the agreement and the trade
practices of the industry”; (2) subject matter jurisdiction exists for Doydrasges theory
because it filed a Certified Claim “following the contracting officer’s unildterodification to
the scope of the agreement”; (3) Doyon'’s claim is not barred by sovereign immunityebecaus
“where, as here, such costs are both demonstrably connected to additional work ordered by [the
United States] and incurred pursuant to the Changes clause of the contract, saveneigtyi
is waived”; (4) Doyon has stated a claim under its constructive change theohassntet the
minimum requirement of facts necessary to assert a claim with both a recitagotsadrid
attachment of exhibitt the Complaint”; (5) Doyon presented “the basic allegation of
constructive claim . . . or, at the very least, the minimum necessary operasviefathg the
basis for the allegation were present in the claim” that Doyon submitted to thacTiogtr
Officer. (Pl.’s Resp. at42). In addition, Doyon objects to Exhibit A of the United States’
motion as an improper exhibiSéePl.’s Resp. at 9-10).

As explained below, the Court concludes that Doyon has sufficiently stated a cause of
action so as to avoidismissal for failure to state a claim but agrees with the United States that
Doyon’s claim for reimbursement of interest is barred by sovereign immunity. Consgqthentl
United States’ other theories of dismissal are moot.

A. Consideration of United States’ Exhibit

At the outset, Doyon objects to the Court’s consideration of Exhibit A to the United
States’ motiorsub judice which it refers to as the “28 September 2007 Contract referenced at
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Paragraph 6 of Doyon’s Complaint.” (BIResp. at 910). Doyon sbmitsthat “Exhibit A is not
the Contract. It appears to be a draft agreement that was never executed byetheapdrts in a
redline or track changédormat.” (Id.). Doyon’s response attaches the original, unmodified
contract of September 28, 200%e€P|.’s Resp. Ex. 1). The United States indicates that the
objected exhibit was a “conformed version of the contract submitted for the coroeeafahe
Court and the parties, and reflects the relevant supplemental agreemetitafeeal contract
modifications) that are now part of the contract ” (Def.’s Replyat 2. Though Doyon objects
to the consideration of such document, it does not challenge the authenticity of what the
document purports to be. After comparing that document to tleabftfontract, this Court finds
that the Complaint substantially relied on the changes made and relevant supplementa
agreementsT herefore the document will not be excluded from consideration.

B. “No-Interest Rule

Doyon principallyseeks to recover thieterest it incurred on the loan it received from
Toronto Dominion Bank. fileUnited Stategontends that Doyon’s claim forterest fails to state
a claim becauseccording to the United States, “interest on borrowings is an unallowable cost
under the Federal Acquisition Regulation (FAR) and the Defense Federal Aoguisgtyulation
Supplement (DFARS).” (De& Mot. at4—6). The Court disagrees.

Doyon’s complaint is predicated on the recoverability of interest pursuant to the changes
clause incorporateahio the contract, which provides:

(a) The Contracting Officer may at any time, by written order, and without
notice to the sureties, if any, make changes within the general scope of this
contract in any one or more of the following:

(1) Description of seiiges to be performed.

(2) Time of performance (i.e., hours of the day, days of the week,
etc.).

(3) Place of performance of the services.

(b) If any such change causes an increase or decrease in the cost of, or the
time required for, performance of angrpof the work under this contract,
whether or not changed by the order, the Contracting Officer shall make an
equitable adjustment in the contract price, the delivery schedule, or both, and
shall modify the contract.

(c) The Contractor must assert itghi to an adjustment under this clause
within 30 days from the date of receipt of the written order. However, if the
Contracting Officer decides that the facts justify it, the Contracting Officer
may receive and act upon a proposal submitted before final payment of the
contract.

(Def.’s Mot. at 13 €iting FAR § 52.243-1)).



The interest and other financial costs sectibthe FARprovides that, in contracts with
commercial organizations, “[ijnterest on borrowings (however represebiaat) discounts,
[and] costs of financing and refinancing capital . . . are unallowable” costs. FAR § 31.205-20, 48
C.F.R. § 31.205-20. “By its terms,” this provision “applies to interest on borrowings. A
borrowing is generally defined as a loabhdckheed Corp. v. Widnall13 F.3d 1225, 1227 (Fed.
Cir. 1997) (internal quotation marks omitt€dfhe FAR’s contract cost principles and
procedures providtnat this“no-interest provision applies to “[tlhe pricing of contracts,
subcontracts, and modifications to contracts and subcontracts whenever cost snalysis
performed” and to “[tlhe determination, negotiation, or allowance of costs whenee:duia
contract clausé FAR 8 31.000. The DFARS’ pricing of contract modifications clause provides
that “[w]hen costs are a factor in any price adjustment under this contract, trectoast
principles and procedures in FAR part 31 . .. apWARS §252.243-7001; 48 C.F.R. 8
252.243-7001.

Under 28 U.S.C. 8§ 2516(d[i]nterest on a claim against the United States shall be
allowed in a judgment of the United States Court of Federal Claims only under a conkatt
of Congress expressly providing for payment thereof.” 28 U.S.C. § 2516(a). Much ink has been
spilled on the long-standirigo-interest rule” as it applies to government contracts. Through the
years, countless contractors have argoedeimbursement aéxtraneous costs incurred as a
result from a government change to the contract or some other actiothatbstfinanced either
through borrowings, through use of equity capital, or a combination of the two.

In early decisions, courts ruled that interest paid to third parties to finance changed work
was a proper congment of equitable adjustmeng&eeBell v. United State104 F.2d 975 (Ct.
Cl. 1968) see alsoEngland v. Contel Advanced Sys., 1884 F.3d 1372, 1379 (Fed. Cir. 2004)
(discussingBell); J.D. Hedin Constr. Co. v. United Statd$6 F.2d 1315, 133t. Cl.1972)
(same)lIn Bell, following several‘Change Orders” from the government unilaterally modifying
the contractor's obligation, the contractor soughétoverinterest costsindertaken in order to
meet the changed requiremensll, 404 F.2d at 975. This court's predecessor held that those
costs were recoverablesasoninghat the subject clause contemplated the award of interest costs
to compensate a contractor for changes to the contract, thereby constituting governne@nt cons
to the award binterest.ld. at 984. Further, theourtheld that DOD's policy of allowing interest
as a cost under an equitable adjustment was not in conflict with 28 U.S.C. § 2&B(@ge “the
statute and its policy apply to demands in ‘breach’ claims againsinited States where the
plaintiff seeks compensation for delay in paymeldt.’at 983—84. The court determined ttied
plaintiff's demand was “not based upon ‘breach’ but upon a change compensable under the
‘Changes’ article which recoventitles the contractor to reimbursement for the resulting
‘increase ... in the cost of performance of this contratd.”at 984.

SinceBell, the Federal Circuihasallowed forrecovery of financingelated costs “as part
of an equitable adjustment under a fiy@tte contract if the contractor has actually paid interest
because of the government's delay in payment,” but caution€thtieagst on equity capital is

7 Widnall, supra andServidone Constructigimfra, considered section 425.17 of thdormer Defense
Acquisition Regulation (DAR), which “was superseded” by the FAR in 198dnall, 113 F.3d at 1226 n.3.
However, “[tlhe corresponding. . provision[],” DAR § 15207.15, iddentical toFAR § 31.20520, “in all relevant
aspects.’Ingalls Shipbilding, Inc. v. Dalton 119 F.3d 972, 975 (Fed. Cir. 1997).



not recoverale.” Wickham Contracting Co. v. Fischar2 F.3d 1574, 1582—-83 (Fed. Cir. 1994).
In WickhamContracting the construction company contracted with@eneral Services
Administration (GSA) for restoratioof a post office and courthouse? F.3d 1574Due D
GSA-imposed delays, the work was not completétiin the timeframalictated by the contract
Id. at 1575. Based on tbedelays, the contractor sougtgimbursement foadditional overhead
costs and the cost of both equity capital and borrowed funds during theldetay\1 577 While
thecourt rejected the contracterclaim for interest on equity capitél noted that “[a]lthough
interest on equity capital is not recoverable, a contractor may recovesiraeteally paid on
funds borrowed because of the government’s delay in payments and used on the delayed
contract.”ld. at 1582 (citingsevyn Constr. Co. v. United Stat827 F.2d 752, 754 (Fed. Cir.
1987)). InGevyn the court held, “[28 U.S.C. 8] 2516(a) does not bar an interest awpaait ad
an equitable adjustment under a fiaike contract if the contractor has actually paid interest
because of the government’s delay in paymeaevyn 827 F.2d at 754. Nevertheleggickham
Contractingaffirmed the denial of the plaintiff's claibecauset “did not show that the amount
sought based on the borrowed funds was incurred in connectiorthivatprpjeck . ..” Wickham
Contracting 12 F.3d at 1583.

In 2004, he Federal Circuit directly addressed the -interest rule” in the context of a
contract case where the recovery of “interest [that a contractor] paid on the enéyg iinvas
forced to borrow as a result of tHérfited Stateg’delay” wasultimately denied.SeeContel
Advanced384 F.3d at 1379. Iengland v. Contel Advanceithe plaintiff (CASI) sought to
recover interest on money borrowed to finance its performance of a contract t@aimeint
telecommunication system for the Naly. at 1374. The implementation phase of the contract
was awarded to CASI on a lease to ownershipstasd incorpatedan interest component to
compensate for payment over a 60-maphn Id. at 1375 At the time of acceptance, the
number of units installed wasgnificantlylessthanwhat was originall}contemplated, but the
Navy did not adjust the contract pricetiimanyyears laterld. To compensattr that delay
CASI obtained a loan from its parent compagginst which it assigned the Navy's installment
paymentsld. Becausef the United Statesdelay in readjusting the contract price, CASI
incurred a financing charge greater than wdddeotherwiseld. at 1376. The court held that
the “nointerest” ruleapplied to costs incurred to borrow money where there is a “delay in
payment,” reasoning thdt]he [no-interest] rule .. . [bars] interest costs incurred on money
borrowed as a result of the [GJovernmeritreach.’ld. at 1379. The CourguotingJ. D. Hedin
Construction 456 F.2dat 1330,statedthat “[ijnterest paid on bank loans made because of
financial strngency resulting from a breach by teited Statesf a contract between it and the
borrower is not recoverable.” 384 F.3d at 1379 (internal citations omitiohately, the
Contel Advance@ourt concluded thdtecause there was no waiyéreno-interest rule barred
CASI from recovering the excess interest costs that occurred as a reBalj@férnment’s
delay. 384 F.3ct 1380.

TheUnited Statesirgues thaBell is no longer binding precedent becaiiss based on
Department of Defense limaction No. 4105.11 dated November 23, 1954 (DODI 4105.11),
which has since beaupersededDef.’s Mot. at 11 ¢iting Easter v. United State575 F.3d
1332, 1337 (Fed. Cir. 2009f. Wichita Eng’'g 1955 WL 8899)). The Court, however, is not
persuadedn Energy Northwesthe United Statepartially breached its standard contract to
dispose of spent nuclear fuBnergy Northwest v. United Statégll F.3d 1300 (Fed. Cir.
2011). In order to mitigate its damages, Energy Northwest borrowed funds to finance the



construction of a storage unit where the spent nuclear fuel could be stored irgefaite
1304. In doing so, it incurred approximigt&6 million in interesexpensedd. at 1303. Energy
Northwest’s claim was largelyrounded on the holding Wickham Contractingd. at 1311.In
defense, th&nited Statesrguedthatsovereign immunity shielded the governmagainst
liability for the entirety of interest claied by the plaintiff, relying ohibrary of Congress v.
Shaw 478 U.S. 310 (1986)d. The Federal Circuit agreeldoldingthat there was no waiver of
sovereign immunity without ehanges clauséd at 1312. Of particular note herbgtFederal
Circuit explained

Energy Northwest is reading too much imtickham Contracting . [T]hat
casés pronouncement that “a contractor may recover interest actually paid
on funds borrowed” was limited to the context of an “equitable adjustment.”
The term “equitable adjustment” had specific meaning in government
contracting cases denoting the presence of a “Changes” clause. Although
Wickham Contractingloes not expressly describe such a clause, the core
issue in that case was the application of aguftable adjustment” for
numerous delays unilaterally imposed by the General Services
Administration (“GSA”). The opinion repeatedly refers to “the Eichleay
formula—a formula used in computing equitable adjustments under a
“Changes” clauseAnd the Boardpinion underlyingWickham Contracting
notes the GSA's many “change orders.”

Based on this we conclude thatickham Contractingcontrary to Energy
Northwest's contention, was in fact a “Changes” clause case governed by
Bell. Because the “Changes” clause amounted to a waiver of the
governmens immunity against recovery of interegfjckham Contracting
cannot stand for the proposition Energy Northwest puts forward (i.e., that
interest may be recovered without a waiver if the interest is traceable to the
breach).

Id. (internal citations omitted).

Energy Northwestlistinguishedell and its progeny by explainirtgat the plaintiffs in
those cases sought an equitable adjustment, and “the underlying reason for the irdedest aw
was theUnited Statestonsent to liability for interest, indicated by the inclusion of the ‘Changes
clause.”ld. at 1311. Accordinglyinterest is recoverabfer anequitable adjustment ihe
changes clause appliaad the contract does not expressly provide otherwise.

Here,Doyon seeks an equitable adjustment to recover interest it indased orthe
government’s delayed payment. This request is predicatdte@xistence of the changes
clause because the Contracting Officer’s approval of Doyon’s proposal to construct an LFG
processing facility was a “change to the general scope of the contract, hgegukin “increase .
.. in the cost of performance.” (Compt.9. Energy Northwestnakes cleathatBell remains
binding precedenthere are situations where interisstecoverable against thénited States
Whether interest is recoverable againstnged Statesn this casas entirely dependent on
whether the changes clause waitres Government’s sovereign immunity. Thus, thamerest
rule does not, by itself, preclude Doyon’s claims.
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C. Sovereign Immunity

The United States, in the alternative, argues that Doyon’s claims are barmackimign
immunity. In support of that argument, it states et would not permit Doyon to recover in
this case because the relevant clause expressly excludes the recovery ofandeststtion in
theBell contract. Because of thatausion, the United Statetaims that the existence of a
changes clause does not explicitly waive sovereign immunity.

In regardto sovereign immunity, Doyon argues thia¢ costsit incurredare
demonstrably connected to additional work ordered by Defendant and incurred pursuant to the
changes clause of the contrasiich that sovereign immunity is waived. @Resp. at 2). Doyon
further argues that 28 U.S.C. § 2516(a) bars the recovery of compoumeéisgton a claimbut
does not bar interest actually paid on funds borrowed because of the goverdelegt$d. at
17-18). Finally, Doyon maintains that, contrary to the argument dfnited States, FAR’s
disallowance of interest claims on the United States does not apply to a camttdidities
where tariffs were approved by regulatory agencies and are exempt pursuant to 48 C.F.R
9903.2011(b)(5). (Pl.'sRespat 12). This argument goes to whether the incorporation of the
FAR 8§ 31.205-20 and DFARS § 252.243-7001 apply to this contract.

Accordingly, it must be determined whether sovereign immunity has been effectively
waived by the changes clauBmyon does not allege that it is entitled to recover interest
pursuant to a statutory waiver of sovereign immunityamparentlysuggestshatthemere
existence of the relevant clause acts as a wahgepreviously noted28 U.S.C §
2516(a)provides that, “[ijnterest on a claim against the United States shall be alloaed in
judgment of the United States Court of Federal Claims only under a contract or Act oé€3ongr
expressly providing for payment thereof.”aftlstatutecodifiesthe rule tlat sovereign immunity
bars claims fomterestagainst the United States in the absence of a contract provision or statute
providing for payment of interest. 28 U.S.C. § 251&4ag alsdGetty Oil Co. v. United States
767 F.2d 886 (Fed. Cir. 1985). Consistent with other waivers of sovereign imnwenigys of
immunity for the payment of interest has been constnagtbwly. SeeShaw 478 U.Sat 321
(“[The] character or nature of ‘interest’ cannot be changed by calling itddasy ‘loss,’

‘earned incement,’ ‘just compensation,’ ‘discount,’ ‘offset,” or ‘penalty,” or any other term,
because it is still interest and the-interest rule applies to i).{alteration in original))see also
Sandstrom v. Principi358 F.3d at 1380 (Fed. Cir. 2004) (“Under the long-standingnieoest
rule,” sovereign immunity shields the U.S. government from interest charges féor itwviould

otherwise be liable, unless it explicitly waives that immunity[.]").

Apart from the specific statutory authorizationase lawfinding the United Statesable
for interest involvesontractshatencompassedwaiver of theUnited Statesmmunity. The
seminalcase Bell v. United Sates found a contractual waiver of the no-interest rule by virtue of
the contract changes clause, which called for an equitable adjustment to thetqoide 404
F.2d 975Bell specifically dealt witran Army procurement contract that included a changes
clauseauthorizingjudicial adjustment of the contract terms to account for unilateeaiges the
government might make to the contractor’s obligatidnat 976. After the government
unilaterally issued change orders modifying the contractor’s obligations, the cons@aght to
recover certain interest costs undertaken in order to meet the changed reqgsaitdmigmt
changes clause Bell provided:
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The Contracting Officer may at any time, by a written order, and without
notice to the sureties make changes of any one or more of the following types:

If such changes cause mtrease or decrease in the amount of work under
this contract or in the cost of performance of this contract or in the time
required for its performance an equitable adjustment shall be made.

Id. at 976—77. This Court's predecessor held that swgth a®@re recoverable, reasoning that the
subject clausaecessarilgontemplated the award of interest costs to compensate a contractor
for changes to the contract; this constituted government consent to the award of idtexest
984.

In WickhamContracting, theplaintiff sought recovery dhterest paymentscurredin
order to finance performance under a government contkackham Contractingl2 F.3dat
1574.There isnoexplicit referenceo achanges clause Wickham Contractingpinion.The
courtultimately denied plaintifé claim for lack of proof, but noted that, although interest on
equity capital is not recoverable, a contractor may recover interestyag@idl on funds
borrowed because of the government’s delay in payments and used on the delayedIdoatract.
1582-83 (citingsevynConstr. Corpy. United States827 F.2d 752, 754~d.Cir. 1987) (“[28
U.S.C. 8] 2516(a) does not bar an interest award as part of an equitable adjustment xeder a fi
price contract if the contractor has actually paid interest because of the gentsm®lay in
payment.”)).

On this point, case law scarce as to what the changes clause must incorporate in order
to effectively waive the shield of sovereign immunity Skervidone Construction Corp. v. United
Statesthe Claims Court found the Government liable for contragtocreased costhie to
differing site conditions but rejected contractor’s request for recovery of intardsirrowings it
made to cover additional performance costs. 19 Cl. Ct. 346 (1990). Specifically, with regard to
the recovery of interest, the court found:

General Provision 19 of the contract controls the pricing of change orders. In
turn, it incorporates section 15 of the Defense Acquisition Regulations
(“DAR"). The applicable DAR is found at 32 C.F.R. § -P®R5.17
(1982).That section provides that “[ijnterest on borrowed funds (however
represented) [is] unallowable.” The applicability of such a provision in the
present case conclusively precludes recovery of interest.

Id. at 386.0n appeal, the Federal Circhield that: (1theaward of damages under modified
total cost method was not clear error, andii2contractor was not entitled tecover as
damages interest it paid on sums borrowed to cover excessSmrsidone Const. Corp. v.
United States931 F.2d 860 (Fed. Cir. 1991 its affirmation of the trial Court decision, the
Court of Appeals found that Servidoae&ontract specifically barreécovery of this intereskd.
at 863 (citing language quoted above).
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Here, the subject changes clause stataglevant part

(a) The Contracting Officer may at any time, by written order, and without
notice to the sureties, if any, make changes within the general scope of this
contract. . .

(b) If any such change causes an increase or decrease in the cost of, or the
time requied for, performance of any part of the work under this contract,
whether or not changed by the order, the Contracting Officer shall make an
equitable adjustment in the contract price, the delivery schedule, or both, and
shall modify the contract . . . .

(Def.’s Mot. at 13-14 (citing FAR § 52.243-1)). Though its language is identithhhtonBell,
Doyon’s contract with th&nited Statespecificallyincorporates the DFARS’ pricing of contract
modifications clausemportantly, hat clause states, “when costs are a factor in any price
adjustment under this contrattie contract cost principles and procedures in FAR part .31
apply.” (SeeDef.’s Mot., Ex. A at 54) (emphasis added). Based on the that provighdhpart

31's interest and other financial cogovision applies to the pricing of modifications and
adjustments under its contractd the changes claugkl.). The incorporation of the provision
effectively barring interest means that the changes clause does not apply andrsawenanity

is not waived. Thus, as argued by the United States, Doyon’s claims are goveSeditdgne
rather than byell and its progeny. Because Doyon’s contract withithéed States contains a
specific provision exceptinigterest from the changes clauB®yon is precluded from
recovering interest on borrowings through an equitable adjust®esfAR § 31.205-20
(“[lInterest on borrowings . . . are unallowable” costs.); DFARS § 252.243-7001. The Court
finds that the changes clause does not amount to a waiver of sovereign immunity, as/grg rec
of interest is explicitly barred by incorporation of DFARS § 252.243-7001.

Doyon asserts that thénited Statessovereign immunity against liability for recovery of
interest orborrowing, as it is codified in 28 U.S.C. § 2516(a), bars intereatclaim and noas
a claim.(Pl.’s Resp. at )7 The Court is noswayedby this argument. fle Gurt in Energy
Northwestrejected arargument identical tBoyon’s. 641 F.3d. 130@s to whether sovereign
immunity applies to interest “as” a clainhet Federal Circuit explaingtiat the courtnayonly
award interest as an equitable adjustment pursuant to changes requested by the government
under a banges clause&hen the banges clauseamounfs] to a waiver of the governmeast’
immunity against recovery of interest.” 641 F.3d at 1310-1d&fe, because there has been no
waiver of immunity, recovery of the Interest Balance as a claim is not allowable.

As to whether the nomterest recoery provision of the FAR applies to this contract,
Doyon maintains that interest on borrowings is an allowable cost because the CostiAgcount
Standards (CAS) under FAR part 30 and chapter 99 of the FAR Appendix do not apply to its
contract. (Pl.’'s Resp. at 12). According to Doyon:

Doyon incurred financing costs purchasing LFG for the purpose of generating
electricity, with plans to include all utility costs in tariff rates. Doyon incurred
financing costs in anticipation that they would be exempt ffibhra Cost
Accounting Standards (“CAS”@nd therefore allowable. The Government
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cannot avail itself of the DFARS provision to “reverse” Doyon’s reasonable
expectations.

(Pl.’s Resp. at 20). FAR part 31 sets forth the Cost Principles that govern whetkersa ¢
allowable—i.e., “whether a particular cost can be recovered from the governnBaritig N.

Am., Inc. v. Roch&98 F.3d 1274, 1280 (Fed. Cir. 2002). In contrast, the CAS in FAR part 30
and the FAR Appendix govern whether a costlliscable which is “an accounting concept
involving the relationship between incurred costs and the activities or cost \vgeetg,

contracts) to which those costs are chargked Thus, by stating it “FAR Part 31 is ‘Cost
Accounting Standards’ (‘CAS’),” Doyomeldsconcepts of cost allowability under the Cost
Principles of FAR part 3&ndcost allocability under FAR part 30 and the FAR Appendeg(
Pl.’s Resp. at 12). “Although a cost may be allocable to a contract, the cost is not necessarily
allowable.”"Roche 298 F.3d at 1280. As such, Doyon’s argument in this regard is meritless.

In further support of its position, Doyon contends tita Preamble of the Contract
states: ‘Doyon is exempt from Cost Accounting Standards’ and ‘FAR Part 31 does nobapply t
this cantract.” (Pl.’'s Respat 12-13).However, he language cited by Doyevas expressly
“deleted in its entirety” by Modification No. POO00&eeDef.’s Mot., Ex. C at 13)The
modificationlanguage unambiguously states:

Item number two of the Preamble is hereby deleted in its entirety and replaced
with the following: 2. As a result of the above and subject to the conditions
set forth in the CAS Waiver, September 2, 2004, and FAR Part 3atbay
August 13, 2007, granted with respect to utilities privatization, the
Contracting Officer has determined that the Tariff Rate component of the
Fixed Monthly Charge identified in Section B.4 of this Contract is exempt
from Cost Accounting Standards (CAS) in accordance with 48 CFR
9903.2011(b)(5) and the requirements of FAR Part 31. Should RCA
withhold its approval of Doyon’s application for regulated status and the
contract type is modified to FPPPR, the Contracting Officer will modify this
determiration accordingly.

(Id.). In its place, the updated contract provides merely that Tariff Rate component of the

Fixed Monthly Charge. . is exempt from Cost Accounting Standards (CA®é€f.’s Mot., Ex.

C at 13 Ex. A at 6). Modification No. PO000&xplicitly stateghat the “[llanguage in the

contract preamble is [being] modified to clarify the limitations of the CAS exemptibn a
applicability of FAR Part 31" to the contra¢Def.’s Mot., Ex. C at 2 Thus, even if the Court

was compelled by Doydmreasonable expectation argument, the face of the contract makes clear
that the Cost Principles in FAR part 31, including the provision making interest on borrowings
costs unallowable, apply to all but the Tariff Rate component of the contract.

Under the reasoning fBervidone FAR part 31’s cost principles and procedurersder
Doyon’s costs of “interest on borrowings” unallowable, impeding its claim for int&est
Servidone19 CI. Ct.at383. Though the Court sympathizes with Doyon’s plighte law makes
it clear that the aim of the “Aimiterest rule” is tdpermit the Government to occupy an
apparently favored position by protecting it from claims for interest that would prgedilsa
private parties.’'SeeShaw 478 U.S. at 315-16 (internal citations and quotations omitted).
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Therefore, the Court concludisat subject matter jurisdiction is lackibgcausé¢he
United States is shielded by sovereign immunity. Consequently, the United States’ other
arguments in favor of dismissal are moot and will not be addressed.

Conclusion

TheCourt findsthat the United States shielded by sovereign immunityhereforethe
CourtGRANT S the United StatesMotion to Dsmisspursuant to RCFC 12(b)(1).

The Clerk is directed to enter judgment accordingly.
IT1SSO ORDERED.

s/ David A. Tapp
DAVID A. TAPP, Judge
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