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MEMORANDUM OPINION

HERTLING, Judge

The plaintiff, James K. Baer, challenges the impmsiof a late-filing penalty for his
2011 individual income-tax return filed on August 20,12, after the April 15, 2012 deadline for
filing individual income-tax returns. The plaintiffgexts that his failure to file a timely return
resuledfrom a miscommunication with his certified publicaantant (CPA”). The plaintiff
believed his CPA had submitted the plaintiff’s behalf a timely request for an extension of the
filing deadline; the CPA, however, had not done se tuhis alleged misunderstanding of the
tax law.

The defendant, the United States, acting through the Internal Revenue Service (“IRS”),
moves to dismiss this action pursuant to Rule 12(b)(6)eRules of the Court of Federal
Claims (“RCFC”) for failure to state a claim upon which relief cargo@nted. The defendant
argwesthat the requirement to file a tax return by the steijudeadline imposes a nadegable
duty on the filer.Even if Mr. Baer’s CPA had provided him with mistaken tax law advice on the
means of filing for a deadline extension and faiteéile for the extension, the defendant argues,
such a mistake was unreasonable and doesegate the plaintiff’s own responsibility to meet
the unambiguous deadline.

Because (1) the plaintiff had a non-delegable duteetthfile his tax return or request a

deadline extension by the statutory deadlineh{2PA’s purported mistake of law was
unreasonable; and (3) the plaintiff has not otherwiseoshstrated special circumstances or
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reasonable cause for the failure to file either a imetiurn or a timly request for an extension
of the deadlinethe Court grants the defendant’s motion and dismisses the plaintiff’s complaint.

l. BACKGROUND
A. L egal Framework

Since the date was first fixed in 1955, individaediayers have become well acquainted
with a recurring, unavoidable deadline: the April 1® diate by which those with incomes above
a certain level for the prior calendar year must fil@areturn with the IRS and pay any income
taxes owed. 26 U.S.C. 88§ 6072(a), 6151(a) (referenceda@d of the United States Code are
cited hereafter &4.R.C.").

Though April 15 is a statutorily fixed yearly deadlitiee IRS provides taxpayers with a
mechanism by which to obtain an extension of thealtiiee to file their tax return. 26 C.F.R.
§ 1.6081-4. Rather than filing a tax return on April 46 individual may request an automatic
six-month extension of the filing due date by subngtiRS Form 4868 Application for
Automatic Extension of TimedlFile U.S. Individual Income Tax Return (“Extension Form
4868”), to the IRS by April 15.1d. Proper submission of Extension Form 4868 autométical
extends the time to file a tax return to October 1thefyear following the relevant tax year.

There are four requirements a taxpayer must meet to s&ltension Form 4868 and
receive an automatic six-month filirceadline extension. An individual must:

(1) Submit a complete application on Form 4868, “Application for
Automatic Extension of Time To File U.S. Individdatome Tax
Return,” or in any other manner prescribed by the Commissioner;

(2) File the application on or before the laterof
(i) The date prescribed for filing the return; or

(i) The expiration of any extension of time to fileagted
pursuantto § 1.608%;

(3) File the application with the Internal Revenue Seraéfice
designated in the applicatiminstructions; and

(4) Show the fullamount properly estimated as taxHertaxable
year.

Id. Treasury Regulation § 1.6081 does not specify any additional requirements fonstiing
Extension Form 4868.

Extension Form 4868 provides a taxpayer with an aglgitisix months to file a tax
return, but the six-month extension does not applgeqpayment deadline. Id. The taxpayer
must still submit by April 15 a payment of the tastimated to be due, or the IRS will subject a
taxpayer to a penalty for late payment. I.R.C. § 6651 aN2vertheless, no paymentis
necessary to obtain an automatic six-month exteroditime filing deadline; instead, taxpayers
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are merely required to “show the full amount properly estimated as tax for the taxable year” on
Extension Form 4868, 26 C.F.R. § 1.6081-4, and mayeragkayment of the estimated balance
“if [they] wish?” (Compl. Ex. B, C) While submission of a payment in conjunction witk

filing of Extension Form 4868 may be advisable & thxpayer is to avoid a late-payment
penalty,it is not required to secure the extension.

As just noted, an individual who fails to file anely tax return is subject to a late-filing
penalty. 1.R.C. 8 6651(a)(1). The Internal Revenue Codegethiat in case of failure “to file
any return required . . . on the date prescribed theref@r(dmed with regard to any extension
of time for filing),” there shall be “added to the amount required to be shown as tax on such
return 5 percent of the amount of such tax if the faikfer not more than 1 month, with an
additional 5 percent for each additional month or faacthereof during which such failure
continues, not exceeding 25 percent in the aggregate.” 1d.

An exception to I.R.C. 8§ 6651(a)(1) provides that a tagpiayot subject to a late-filing
penalty if “it is shown that such failure is due to reasonable cause and not due to willful neglect.”
Id. Treasury regulations further clarify thatasonable cauSeneans that “if the taxpayer
exercised ordinary business care and prudence and washetess unable to file the return
within the prescribed time, then the delay is du@rtasonable cause.” 26 C.F.R. 8§ 301.6651-
1(c). The Supreme Court has interpreted‘th#lful neglect” standard of I.R.C. 8 6651(a)(1) to
mean “a conscious, intentional failure or reckless indifferehdénited States v. Boyle, 469 U.S.
241, 245-46 (1985) (citations omitted).

B. Facts

The plaintiff is a lawyer who represents clientsamporate law and business litigation
matters. (ECF 1, Compl. 16.) In preparation for filinggersonal income-tax returns for tax
years 2009, 2010, and 2011, the plaintiff engagedd#nvices of a CPA. (Id. 11 15, 17-18, 20-
21.) Foreach year in question, the plaintiff worketthwis CPA to prepare his tax return and to
obtain an automatic six-month extension of the deadd file his taxes. For each tax year, the
plaintiff’s CPA completed Extension Form 4868 onthe plaintiff’s behalf and sent him a copy of
the completed form(ld. § 24.)

The plaintiff hired his CPA to prepare his return for 2009 tax year on behalf of him
and his then-spouse, Cheryl Baer. (Id.  15.) The CRikethor e-filed a timely Extension
Form 4868, which extended the time to file th&intiff’s 2009 tax return from April 15, 2010, to
October 15, 2010. (Id.) The 2009 extension festimated the Baers’ tax liability at $173,873,
reflected total payments of $141,873, and estimatsalance due of $32,000. (ECF 1-2, Compl.
Ex. A.) The plaintiff filed his personal income-tae¢urn on June 21, 2010, with the additional
balance owing of $32,000, that the plaintiff did pay in full at that time. (Compl. { 16.)
While originally assessed with a penalty for failwdite a timely return for tax year 2009, the
IRS later abatedhe plaintiff’s penalty after determining that Extension Form 4868 had in fact
been filed by thelaintiff’s CPA. (Id. 1 26-27.)

For the 2010 tax year, the plaintiff again relied onGRA to file a timely Extension
Form 4868. The filing of Extension Form 4868 on twauld have permitted the plaintiff to file
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his return on or before October 15, 2011. On or abotit 32011, theplaintiff’s CPA
prepared Extension Form 4868 and provided a copy t@a&r (Mrs. Baer was not included due
to the Baers’ 2010divorce). (Id. 11 724; Compl. Ex. B.) The draft Extension Fo#868
reflected an estimated federal tax liability of $1®,0@0 prior payments, and an estimated
balance due of $10,000. (Compl. Ex. B.) For reasonsxpdéined in the complaint, the
plaintiff’s CPA neither maéd Extension Form 4868 for tax year 2010 to the IRS naleé-it,
even though the plaintiff was under the impressiohhigaCPA had done so. (Compl. 1 17-
18.) The plaintiff filed his individual income-taxteen for tax year 2010 on December 11,
2011, with a balancéueof approximately $123,708; the plaintiff was unablpay the balance
due in full atthe time he filed hisreturn. (14.19.) The IRS assessathte-filing penalty on the
plaintiff for filing his return after April 15, 2011.1d. 1 26.) The IRS subsequently abated the
late-filing penalty for th010tax year, after determining that the plaintiff quatiffer the

IRS’s first-time abatement policy, given Higood history of timely filing and timely paying” his
individual income taxes(ld. 1 28.)

For the 2011 tax year, the plaintiff again relied onG# to mail or e-file Extension
Form 4868 on or before April 15, 2012, in order to allom to file his timely return on or
before October 15, 2012. On or about March 12, 20t2Baer’s CPA prepared Extension
Form 4868 on his behalf. (Compl. Ex. C.) The Extenbiomm 4868 fortie2011 tax year
reflected an estimated federal-tax liability of $180,0no payments made, and an estimated
balance due of $130,000. (Id.) The plaintiff rece@ddlly completed extension form from his
CPA and believed that his CPA had submitted the forthe IRS. (Compl. 11 24-25.)
Unbeknownst to the plaintiff, however, and as in 201§ CPA had not submitted to the IRS the
completed Extension Form 4868 for th@l 1tax year.(Id. 1 20.)

The plaintiff filed his individual income-tax retufar the2011 tax yeaon August 24,
2012 his return showed a balance due of approximately $523that he did not pay at that
time. (Id. 1 22.) Had a timely Extension Form 48@@rbfiled with the IRSheplaintiff’s
August filing would have met the October 15, 20Xeaded deadline. Because the plaintiff
had neither filed a tax return by April 15, 2012, nouesied a deadline extension, the IRS
assessed the plaintiff with the $27,139.14 latedipenalty at issue in this case. (Id. 11 26, 29.)
The plaintiff does not challenge the computatiothefamount of the 2011 penalty.

For Mr. Baer’s 2009, 2010, and 2011 tax returns, the IRS assessed, in addition to late -
filing fees per I.R.C8 6651 (a)(1), failurge-pay (i.e., late-payment) penalties pursuant to I.R.C.
§ 6651(a)(2) and interest pursuantto I.R.C. § 6601(a). @6@.)TAs setforth above, the IRS
previously determined that the 2009 late-filing pgnaths erroneously imposed, and the 2010
late-filing penalty was abated under the 1Rf#'st-time abatement program. The 2011 late-
filing fee atissue here has not been abated. {I83135.)

The plaintiff entered into an installment agreemeitt #he IRS to resolve all outstanding
2009, 2010, and 2011 income-tax liabilities. (I1@3f) Through two payments made on
October 5 and October 7, 2015, the plaintiff paidlatilities for tax year 2011, including the
2011 late-filing penalty atissue in this case.. I80.) As of the date of his complaint, the
plaintiff had paid all tax, interest, and penalti@gng for the 2009, 2010, and 2011 tax years.
(Id. 11 30, 36.)
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C. Procedural History

On October 4, 2017, the plaintiff filed a timely Ford33Claim for Refund and Request
for Abatement, with the appropriate IRS office seekingfand of his payment of the 2011 tax
year late-filing penalty, plus interest. (Id. § 3Ihe IRS has naicted on the plaintiff’s refund
claim, neither granting nor denying ifld. 1 33.)

The plaintiff filed his complaint on September 18192, seeking the return of the
$27,139.14 late-filing penalty for tax year 2011 artdrest. He alleges that he reasonablgdel
on his CPA to obtain an automatic extension for thengssion of his tax year 2011 return on his
behalf.

The defendant moves to dismiss this action pursad®CFC 12(b)(6), and the parties
have fully briefed the motionThe Court has determined that oral argument would dahdahe
resolution of this case.

. JURISDICTION AND STANDARD OF REVIEW

This Court possesses jurisdiction over claims forédMndswhen a plaintiff has “duly
filed” a refund claim “according to the provisions of law in that regard, and the regulations of the
[IRS] established in pursuance thereof[,]” .R.C. 8§ 7422(a), and has waited at least six months
without a decision from the IR®I. § 6532(a)(1) Mr. Baer filed a refund claim with the IRS in
2017, more than six months prior to the filing of thidion. At the time of the complaint, and
until today, the IRS has not acted on the plaintiff’s refund claim. Accordingly, the Court has
jurisdiction over the plaintiff’s complaint.

The government has moved to dismiss for failure tie stalaim under RCFC 12(b)(6).
Dismissal for failure to state a claim upon which relief can be granted “is appropriate when the
facts asserted by th¢aimant do not entitle him to a legal remedy.” Lindsayv. United States
295 F.3d 1252, 1257 (Fed. Cir. 2002). In evaluatingtan to dismiss for failure to state a
claim, the court must accept as true a complaint’s well-pleaded factual allegations and construe
them in the most favorable manner to the plaintiffhd®ft v. Igbal, 566 U.S. 662, 668 (2009).
The court must draw all reasonable inferences in favitreonon-moving party. Sommers Oil
Co. v. United States, 241 F.3d 1375, 1378 (Fed. Ca120

To avoid dismissal, a complaint must allege facts “plausibly suggesting (not merely
consistent with)” a showing that the plaintiffis entitled to the relief sought. Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 558 (200 7)The plausibility standard is not akin to a ‘probability
requirement,’ but it asks for more than a sheer possibility that a defendant has acted unlawfully.”
Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.$5%6).

Under I.R.C. 8§ 7491(c)nia case concerning the IRS’s imposition of a late-filing penalty,
the IRS has the initial burden of production with resp@the appropriateness of the late-filing
penalty. Higbee v. Comin 116 T.C. 438, 446-47 (2001). The IRS may discharngétirden
by showing that the tax return in question was fdédr the due date. Id. The taxpayer must
then demonstrate that the application of the lategfiienalty is inappropriate. I@he taxpayer
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must satisfy a “*heavy burden’ of proving its failure to file timely was due to reasonable cause
and not willful neglect.” Estate of Liftin v. United States, 110 Fed. Cl, 18 (2013) (quoting
Boyle, 469 U.S. a245), aff’d 754 F.3d 975 (Fed. Cir. 2014).

(1.  DISCUSS ON

The crux of the partiéslispute is whether Mr. Ba®rreliance on his CPA, who did not
obtain a deadline extension on his behalf, amdontseasonable causéor his failure to file a
timely tax return for tax year 2011. The Court will adsdréhe implications of the unsubmitted
Extension Form 4868 on several badésst, the Court considers whether Mr. Baer still had a
personal duty to file a timely tax return even afteedatngthe task to his CPASecond, the
Court evaluates whether Mr. Baer remains liable for amggted mistake of substantive tax
law by his CPA regarding the proper meah8ling for an extensionFinally, the Court
considers whether any special circumstances existtigat excuse the platitf’s late filing.

A. Taxpayer’s Non-delegable Duty to Adher eto Filing Deadlines

The Court first turns to the question of whether th@ngifahad a personal duty to adhere
to the filing deadline after delegating preparatiod anbmission of Extension Form 4868 to his
CPA.

While a taxpayer may secure the services of a CPA efiltag purposes, the Supreme
Court has held that the taxpayer retains the obligati@scertain and meet any statutory
deadlines and may not escape liability for violatmgse deadlines based on the hiring of an
agent to prepare the taxpayer’s return:

Congress has placed the burden of prompt filing oiftdxpayer],
not on some agent or employee of the [taxpayer]. Tiyeiddixed
and clear; Congress intended to place upon the taxpaye
obligation to ascertain the statutory deadline aed to meet that
deadline, exceptin a very narrow range of situations.

It requires no special training or effortto ascertaireadline and
make sure that it is met. The failure to make a yniiéhg of a tax
return is not excused by the taxpayer’s reliance on an agent, and
suchreliance isnot“reasonablecause” fora late filingunder [I.R.C.]

§ 6651(a)(1).
Boyle, 469 U.S. é249-50, 252,

This court has also held that even whe&iPA serves as the taxpayer’s agent, the
taxpayer himself has a personal, non-delegable didtieta tax return on or before the statutory
deadline. 8eCarmeanv. United States(l. Ct. 181, 185(1983) (“A long line of cases hold[s]
that when a taxpayer knows that a return must be ditea particular date, he may notrely on
his [agent] to file the return.”); see also United States v. Kroll, 547 F.2d 393,36 Cir. 1977)
(refusing to accept as “reasonable cause” plaintiff’s excuse that he relied upon his agent to
6



ensure tax return was filed on timé).judge of this court only recently reaffirmed the long-
standing holding of Boyle and Carmean, All StackgdMAsonry, Inc. v. United States,  Fed.
Cl. __ ,2020 WL 6194599 (2020), and now this Courstkmeagain.

The defendant argues that under Baylé this and other courts’ precedents, Mr. Baer
had a non-delegable duty to file his tax return oretieven if he had had a reasonable belief that
his CPA had filed a timely Extension Form 4868 ond@kalf. In particular, the defendant notes
the applicability of McMahan v. C.I1.RL14 F.3d 366 (2d. Cir. 1997). In McMahan, the plaintiff
relied on his attorney’s assertion that an extension request had been filed on his behalf. Id. at
368-69. Nevertheless, the attorney erroneously failéietthe extension request, resulting in
the imposition of a late-filing penalty onthe tayer. Id. The Second Circuit rejected the
taxpayer’s argument that he had reasonable cause for his failure to file a timely return based on
his agent’s assurance that the agent would file the application for an extension. The Second
Circuit specificallynotedthat “reliance on an agent for the ministerial task of filing a tax return
by the statutory deadline does not constitute reasonable cause.” Id. at 369. Mr. Baer, the
defendant argues, was fully aware of the unambigdputsl5 and October 15 deadlines based
on his prior extension-form submissiortsis use of an agent does not negate his personal
responsibility for meeting the filing deadline.

The plaintiff, in large part, concedes this pointau&nowledges that Hg“not
contending that his duty to file timely is delegable.” (ECF19at2.) Nonetheless, the plaintiff
argues that based on industry practice and the prioseod dealings between the plaintiff and
his CPA, it was théplaintiff’s return preparer who would be the appropriate and expected
individual to file the 2011 request for extémm.” (Id. at9.) Furthethe plaintiff notes that
Extension Form 4868 does not require the signatureedfittpayer. By notrequiring the
taxpayer’s signature, unlike most other tax-related filings with the IRS, an agent may more easily
file Extension Form 4868n the taxpayer’s behalf and withouthe taxpayer’s involvement. The
plaintiff suggests that this aspect of the fariohesign and industry custom create a reasonable
expectation in taxpayers that their agents willtile form on their behalf and they may
reasonably rely on that expectation to avoid lategipenalties, even when the agent has failed
to file the form.

Under Boyle,heCourt is constrained to find that, despite hiring a @£omplete and
submit Extension Form 4868 on his behalf, Mr. Baer naaet a personal responsibility to
request a deadline extension or to file a tax returardrefore April 15, 2012. Even though he
expected that his CPA would submit the form seekingxension, his reliance on his CPA to
do so cannot excuse him from complying with a noteghble duty The plaintiff therefore
cannot escape the late-filing penalty, unless sahmerdegal justification can save him.

B. Taxpayer’s Liability for a Tax Agent’s Mistake of Law

The Court next considers whether the plaintiff is eeditio abatement of the late-filing
penalty because his CPA misunderstood the applitablaw. According to the plaintiff, the
CPA believed that Mr. Baer needed to pay the estintetiohce due with his extension request
The CPA therefore provided him with the completed amsbat form, rather than immediately
submitting it,sothat Mr. Baer could submit payment along with thenfoFor his partMr. Baer
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assumed that his CPA had merely sent him a courtggyaicthe submitted form given that
paymentis not necessary for the submission of amsterequest. Because his CPA
erroneously believed that the taxpayer must pay ttaa&ted tax liability shown on the
extension formin order for the extension to be grarded ,his CPA did not submit the form on
that basis, the plaintiff argues thethad a reasonable basis for his late filing givendiiance
on his CPA’s mistaken understanding of the law.

When a taxpayer relies on a tax advisor, his persiality for noncompliance with
relevant tax regulations turns on whether the adviserwaviding mere ministerial assistance
or substantive advice on tax law. When a tax adwassists a clientin preparing and filing a tax
return, the taxpayer remains liable for any ministex#s,asuch as filing by the applicable
deadline. See McMahohl4F.3d at369 (“[R]eliance on an agent for the ministerial task of
filing a tax return by the statutpteadline does not constitute reasonable cause” for a late
filing.); see also Boyle, 469 U.S. & 252 (“[O]ne does not have to be a tax expert to know that
tax returns have fixed filing dates and that taxestrbae paid when they are due. . . . Reliance by
a lay person on a lawyer [or CPA] . .. cannot funct®a aubstitute for compliance with an
unambiguous statutd. The Supreme Court has noted that, in contrast to ramasacts, itis
reasonable to rely on a tax professional for advicissues of substantive tax law:

When an accountant or attorney advises a taxpayemnoattar of

tax law, such as whether a liability exists, it iagenable for the
taxpayer to rely on that advice. Most taxpayers areowipetent to
discern error in the substantive advice of an accouataattomey.

To require the taxpayer to challenge the attorney .on .the

provisions of the Code himself would nullify the veryrpose of

seeking the advice of a presumed expert in the flasep

Id. at 251 (emphasis in original). The Supreme Courtdahat the ordinary business care and
prudence required of a taxpayer do not require the takpagssume personal responsibility for
mistakes of law made by tax advisotd.

The plaintiff makes two points in support of his argntthat his CPA’s failure to
submit a timely Extension Form 4868 for tax year 20ddstituted erroneous substantive tax-
law advice, absolving him of his responsibility ttseire compliance with the statutory filing
deadline.

First, the plaintiff argues that hi¥®A’s conduct-i.e., not submitting Extension Form
4868 under the belief that the estimated balancéatuax year 2011 had to be paid in
conjunction with the submission in order to be gramte@&xtension-constitutes adviceThe
CPA’s action of sending the completed form to Mr. Baer without filing it first was, according to
the plaintiff, advice itself. The complaint, however, does not allege that the plaintiff’s CPA
provided legal advice on this issue. In fact, theariff acknowledges in his brief that when the
exchange between his CPA and him occuntedplaintiff “did not have any conversation on the
subject with his return preparer.” (ECF 19 atn.9.)



Second, the plaintiff argues that he relachis CPA’s erroneous legal‘advice?” The
plaintiff cites a line of cases holding that whetaxpayer hires a competent tax expert and that
tax expert provides mistaken advice, the taxpayermasg reasonable cause for a late filing due
to reliance on the incorrect professional opinion. Helre Baer argues that the advice his CPA
gave him in not filing Extension Form 4868 was errargetecause, however, the plaintiff could
reasonably rely on the advice as the professionalapwfia tax expert, he had reasonable cause
for his late filing.

The defendantjects the plaintiff’s argument. The defendant notes, as the Court held
above and the plaintiff conceded (at2), that the duty to file a timely return is non-dgiele.
Whether the late filing was due to erroneous legaicader the failure to perform a ministerial
task filing by the statutory deadline remains the plaintiff’s non-delegable duty.

Even if the ®A’s conduct could constitute advice, the defendant artisdshe advice
could not serve as “reasonable cause” for abatement of the 2011 late-filing penalty because th
exception for reliance on erroneous tax advice requiedste tax advice provided be
reasonable. See Stobie Creek Invs. LLC v. United §t&@8 F.3d 1366, 1381 (Fed. Cir. 2010)
(holding that advice relied upon must not be baseay ‘unreasonable factual or legal
assumptions” given that the “reasonableness of any reliance turns on the quality and objectivity
of the advicé); see also Estate of Liftin v. United States, 788HR75, 979-80 (Fed. Cir. 2014
(“Even if all factual assumptions are correct, the [IRS] regulation bars a defense of reliance on
professional advice if th&lvice depends on legal assumptions that are simply unreasonable.”).

The Courtejects the plaintiff’s first argument and agrees with the defendant’s position
thatthe CPA’s failure to file the extension request due to a mistaken belief that payment must
accompany the request did not constitagvice’” The plaintiff and his CPA did not discuss the
submission of the extension form: the plaintiff ashedjuestionsaand the CPA provided no
instructions.Had the plaintiff alleged such communication regaraihgther payment had to
accompany the request for additional time to filehscommunication could have constituted
legal advice.

The Court also rejects the plaintiff’s second argument. Even if theCPA’s act of sending
to Mr. Baer a copy of a completed Extension Form 4&&fdcbe construed as the provision of
tax advice by the CPAhatadvice would not have been baseddfjreasonable factual or legal
assumptiofi,” Stobie Creelsupra andthe plaintiff’sreliance on it wouldnotbe reasonable.

In 2009, when the plaintiff’s CPA correctly submitted Extension Form 4868 for him, the
form instrucedtaxpayers to submgtpayment along with the requésfyou wish.” (Compl.
Ex. At On its face, the form suggeskthat payment in conjunction with the extension esju

1 The 2009 tax year Extension Form 4868, whiciplaintiff’s CPA completed, reads
“There are three ways to request an automatic extension of time to file a U.S. individlircome
tax return. 1. You can file Form 4868 electronicallydzgessing IRS e-file using yplilhome



was optional. The 2010 and 2011 versions of the feare slightly revised and explicitly
instructed taxpayers that they wérmt required to make a payment of the tax you estimate as
due.” (Compl. Ex. B, C.)

Theplaintiff’s CPA, having completed the forom Mr. Baer’s behalf all three years,
would have been aware via the form’s explicit text that no payment was required to submit
Extension Form 4868 and receive the automatic exdrmdithe filing deadline. The wording of
Extension Forn#868s instructions, located on the same page on which the CPA filled in Mr.
Baer’s personal information, provides clear notice to filers that no payment is necessary at that
time. The provision on the face of the form of anliexXgnstruction regarding the ability to file
for an extension of the filing deadline without payrneenders any belief to the contrary
unreasonable. Thereforsen accepting, as the Court must, the complaint’s allegation that Mr.
Baer’s CPA made an erroneous legal assumption about theeatgrit that payment accompany
the filing of Extension Form 4868, such an assunmpi¥@s not reasonable and cannot excuse the
plaintiff’s failure to perform his non-delegable duty

There was no reasonable cafisehe plaintiff’s failure to file a timely tax return or
extension request for tax year 2011, and therefore theciasisto abate the late-filing
penalty.

C. Special Circumstances

Finally, the Court notes the absence of special cirtaimess in this caselhe Supreme
Court noted in Boyle a variety of circumstances the IRSHistorically considered in
determining whether a taxpayer has established theamdcare and prudence required to allege
reasonable cause for a late filing:

These reasons include unavoidable postal delaystatkgayets
timely filing of a return with the wrong IRS office, thexpayeis
reliance on the erroneous advice of an IRS officer or eyepldhe
death or seriousillness of the taxpayer oramembés ohimediate
family, the taxpayer's unavoidable absence, destrubly casualty

of the taxpay€s records or place of business, failure of the IRS to
furnish the taxpayer with the necessary forms in alyirfeeshion,
and the inability of an IRS representative to meet Withtaxpayer
when the taxpayer makes atimely visitto an IRS efiinan attempt

to secure information or aid in the preparation of a return

computer or by using a tax professional who us#le €2. You can pay all or part of your
estimateof income tax due using a credit or debit card. 3. You can file a paper form 4868.”

(Compl. Ex. A.) The form provides that its filing is@method by which taxpayers can request
an extension, without mentioning any concurrent requinat to pay. The form also provides
“[i]fyou wish to m&e a payment, you can pay by electronic funds withdtawsend your

check or money order [to the provided address].” Id. (emphasis added).
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Boyle, 469 U.S. at 243 n.1 (citing Internal Revenualvid (CCH) 8§ 4350, (24) 1 22.2(2) (Mar.
20, 1980) (Audit Technique Manual for Estate Tax Exears))?

The Internal Revenue Manual in effacthe time Mr. Baer’s late-filing penalty was
imposed instructed that “[r] easonable cause is generally established whenxpayr exercises
ordinary business casad prudence, but, due to circumstances beyond the taxpayer’s control,
the taxpayer was unable to timely meet the tax abtg;’ afact-based analysis which includes
consideration of the above-quoted circumstaRcegernal Revenue Manual 20.1.1.3.2.2(2)(d)
(Feb. 22, 2008). Most crucially, reasonable causdvegavents that araitside the taxpayer’s
control and create a disability that renders the tampagable to file by the deadlin&cMahan
114 F.3d at 369 (noting that special circumstarfaese as a result of factors beyond a
taxpayer’s power to control”). See also Al Stacked Up Masonry,  Fed. Cl. at 2020 WL
6194599 at *5Stine v. United States, 106 Fed. Cl. 586, 590-922201

The plaintiff, indeed, concedes that “the ministerial act of filing an extension for his 2011
tax return” was not “beyond his control under the judicial interpretation assigned to ‘special
circumstances’ for reasonable cause purposes.” (ECF 19 at7.) He argues that the failure to file
resulted from hi€PA’s erroneous understanding of the tax law, as discussed above. Apart from
his miscommunication with his CPA, he concedes, beldvotherwise have been able to file his
return himself.As a result, the complaint does not allege the emst of any such special
circumstances.

Because Mr. Baer was competent and available to fieedy extension request and
maintained a duty to do sedespite relying on his CPA’s services—no special circumstances
absolve the plaintiff of hinon-delegable duty to file a timely return or request foeatension
to file his return The Court thereby finds the imposition of a late-fjlipenalty to be
appropriate.

2 As the Supreme Court further expladin Boyle, “[i]f the cause asserted by the taxpayer
does notimplicate any of these eight reasons,ifitead director determines whether the
asserted cause is reasondbk69 U.S. at 243 n.1The Internal Revenue Manual itself is not
binding on this Court. See, e.g., Norman v. UnitedeS, 942 F.3d 1111, 1115 (Fed. Cir. 2D19

3 The Court considers the Internal Revenue Manual sodatpatext for understanding the
nature of the circumstances that may indicate a jgetgread reasonable cause for a late filing.
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V. CONCLUSON

Mr. Baer relied on a CPA to request a deadline exterfisidiling his 2011 tax return;
his CPA failed to do soRegardless, Mr. Baer had a non-delegable duty ta tilmely tax
return or make a timely request for an automatic deadbiension. The plaintiff argument
regarding his reliance on his CPA’s advice is unreasonable and unavailinglr. Baer is not
entitled to a refund of the 2011 tax year late-filremnalty that he paid to the IRSheélplaintiff’s
claim must be dismissed.

The Court will issue an order in accordance with thgsien.

s/ Richard A. Hertling

Richard A. Hertling
Judge
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