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OPINION AND ORDER

WHEELER, Judge.

This bid protest concerns the interpretation of a statutory exception contained in the
Department of Veterans Affairs Contracting Preference Consistency Act of 2020
(“Consistency Act”), Pub. L. No. 116-155, which amesdithe Veterans Benefits, Health
Care, and Information Technology Act of 2008 BA”), Pub. L. No. 109-461. Under the
VBA, the Department of Veteransffairs (“VA”) is required to set goals for providing
contracts to veteran-owned small businegs&%SBs”) and service-disabled ateran
owned small bsinesses (“SDVOSBs”). The VBA includes a “Rule of Two” mandate,
which requires the VA to determine whether there are at least two veteran-owned small
businesses capable of performing the work prior to procuring any goods or services from
other providerslf the Rule of Two is satisfied, the VA must set-aside the procurement for
veteranewned small business contractérs.

In this bid protestPlaintiff, Superior Optical Labs, Inc. (“Superior Optical”),
challenges thé/A’s decision to move the requirements that are currently set-aside for
veteran-owned small businesses back to the federal AbilityOne program, which requires
federal agencies to procure products and services from qualified non-profit agencies that
employ people who are blind or otherwise severely disabled. The requirements involve
prescription eyeglasses and optical servigeshe VA’s Veterans Integrated Service
Networks (“VISNs”) 2 and 7. As grounds for its protest, Superior Optical argues that the
VA’s decision to transition these requirements back to the AbilityOne program (1) violates
the recently enacted Consistency Act, {&)lates the VA’s own interpretation of the
Consistency Act detailed in its Class Deviation, and (3) is arbitrary and capricious. On
September 18, 2020YVinston-Salem Industries for tH&lind (“IFB”), a qualified non-
profit AbilityOne entity set to takeover VISNs 2 and 7, intervened in this case.

Currently before the Court are the parties’ cross-Motions for Judgment on the
Administrative Record. For the reasons explained beflonwCourt finds that the VA’s
decision to transfer the VISN 2 and 7 requirements to the AbilityOne program violates the
Consistency Act. Accordingly, the Court GRANTBSperior Optical’s protest and its
accompanying request for a permanent injunction. The Court DENeESovernment’s
dispositive Motion for Judgment on the Administrative Re¢oMJAR”).

1 For purposes of this opinion veteran-owned small businesses is used for both SDVOSBs and
VOSB:s.



Background

l. AbilityOne Program

The Javits-Wagne®’Day Act (“JWOD”), 41 U.S.C. §8 850106, requires all
government agencies, including the VA, to purchase certain products and services from
designated non-profits that employ blind and otherwise disabled people. Congress enacted
the JWOD to provide employment opportunitiesthe blind and “other severelyisabled”
individuals. 1d. at 88501. The JWOD created an independent agency, the Committee for
Purchase From People Who Are Blind or Severely Disabled (“AbilityOne Committee™), to
effectuate its purpose. Id. at 8§ 8502. The AbilityOne Committee is charged with creating
a procurement list“AbilityOne list”). 1d. at § 8503(a). The AbilityOne list consists of
“suitable” products and services produced by non-profits that AbilityOne has identified as
non-profit entities that employ individuals who are blind or severely disabldd at
§ 8503(a). Typically, a federal agency seeking to procure a product or service identified
on the AbilityOne list must acquire them from a designated AbilityOne provider. See id.
8 8503. When compiling the AbilityOne list, the Committee works with agencies to
determine which products and services should be added. dSat § 8503(d) PDS
Consultants, Inc. v. United States, 132 Fed. Cl. 117, 121 (2G1'd),907 F.3d 1345 (Fed.

Cir. 2018).

I. The Veterans Benefit Act

On December 22, 2006, Congress passed the ¥WdBAincrease contracting
opportunitied for veteran-owned small businesses. 38 U.S.C. § 8127&pkecifically, t
directs the VA to set annual goals for procurement priority to aetmwvned small
businessesld. To that end, the VBA of 200ffeates a mandatory preference for veteran
owned small businesses if the contracting officer, after conducting the Rule of Two
analysis, determines that there are at least two veteran-owned small businesses capable of
performing the work at a fair and reasonable price. See 41 U.S.C. § 8127Tth Ny BA
also provides VA contracting officers the ability to award contracts below certain dollar
thresholds to veteran-owned small businesses on a sole-source basis. Id. at 8&E27(c)
alsoid. at 88127(b).

In 2016, the Supreme Court held _in Kingdomware Technologies, Inc. v. United
States136 S. Ct. 1969 (2016), that the VA must conduct the Rule of Two Analysis when
procuring all VA goods and service§e]xcept when the Department uses the
noncompetitive and sole-source contracting procedimresibsections (b) and (c)...”
Kingdomware Tech., 136 S. Ct. at 197 other words, if the requirements of the Rule
of Two were met the VA had to prioritize veteran-owned small businesses, not AbilityOne
suppliers, when procuring goods and servicesen those on the AbilityOne list




Shortly thereafter, in 201 @ service-disabled veteran-owned small business filed a
bid protest in this Court challenging the VA’s decision to purchase eyewear services from
AbilityOne provider IFB (defendant-intervenoin this case)n four VISNs, including
VISNs 2 and 7, at issue here, without first conducting a Rule of TwgsmalSee PDS
Consultants, 132 Fed. CI. 519-20. In PDS Consultants, Inc. v. United States, the Court
resolvedan apparentconflict betweenthe JWOD’s requirement that federal agencies
purchasecertainitemsfrom smallbusinessethat employblind anddisabledindividuals
and theVBA'’s requirement that the VA limit competition for its procurement to veteran-
owned small business

On May 30,2017, Seniodudge Firestonmundthatthe VA shouldhaveapplied
the Rule of Two to all procurements that took place after the VBA paSssslid. at 128.
The Federal Circuit affirmedtating, “wherea product orserviceis on the [AbilityOne]
List and ordinarily would result in the contract being awarded to a nonprofit qualified under
the JWOD, the VBA unambiguously demands that priority be given to veteran-owned
small businesses.” PDS Consultants, Inc. v. United States, 907 F.3d 1345, 1360 (Fed. Cir.
2018).

. The Consistency Act

In response to thBederal Circuit’s holding in_ PDS Consultant€ongress passed
the Consistency Act of 2020, amending the VBA. The purpose of the Consistency Act was
to prioritize blind and severely disabled entities by requiring the VA to use AbilityOne
non-profit providers rather than prioritizing veteran-owned small businessdsen
procuring any products or services added to the Abilityl@hprior to December 22, 2006.
See 38 U.S.C. § 8127(a); 165 Cong. Rec. E1597-03, 2019 WL 6885484 (Dec. 17, 2019).
Specifically, the Consistency Act provided that the Rule of Two analysis is not required
for procurements of covered goods or services that were added to the Abilist@nier
to the enactment of the VBA in 2006. See 38 U.S.C. 8 8127(d)(2Jhe Act transitioned
all covered products and services on the AbilityGsteback to the AbilityOne providers

However, in passing the bill, the Senate added an exception to protect some
requirements that the VA had already transitioned to veteran-owned small busiihgsses.
at § 8127(d)(2)(B). The Senate exception stated that ¥#hawarded a contract for a
covered product or service to a veteran-owned small business pursuant to a Rule of Two
determination between December 22, 2006 and August 7, 2020, the VA could not transition
these requirements back to the AbilityOne program until suchasaenew Rule of Two
analysis was conducted and the Secretary of the VA determined in writing that there was
no reasonable expectation that two or more veteran-owned small businesses could compete
for the work. _See id Specifically, theSenate’s exception states that “subparagraph (A)
[mandating contracting with an AbilityOne entity] shall not apply in the case of a covered
product or service for which a contract wa@d) awarded under paragraph (1) after
December 22, 2006; and (ll) in effect on the day of the date of the enactment of the
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Department of Veteram ffairs Contracting Preference consistency Act of 2020.” 1d. In
other words, the Senate’s amendment protects contracts that were already awarded to
veteran-owned small businesss a result of a Rule of Two determination

At issue herags § 8127(d)(2)(B)(i)(I)s reference to “awarded under paragraph (1),”
requiring the VA to set aside certain requirements for veteran-owned small businesses
While the parties agree that this clause references § 8127(d)(1), they disagree as to when a
contract satisfies 8§ 8127(d)(d)‘awarded under” requirement. Section 8127(d)(1) states:

Use of Restricted Competition.—(1) Except as provided in paragraph (2)

and in subsections (b) and (c), for purposes of meeting the goals under
subsection (a), and in accordance with this section, a contracting officer of
the Department shall award contracts on the basis of competition restricted
to small business concerns owned and controlled by veterans if the
contracting officer has a reasonable expectation that two or more small
business concerns owned and controlled by veterans will submit offers and
that the award can be made at a fair and reasonable price that offers best value
to the United States.

IV. Class Deviation

Since the enactment of the VBA, the VA has issued several regulations and policies
to assist contracting officers-or example, on August 14, 2020, the VA issued a Class
Deviation amending its VA Acquisition Regulation (“VAAR”) to implement the
Consistency Act._See Dkt. No. 30, ExMA(’s Aug. 14, 2020 Deviation Memo, available
at https://lwww.va.gov/oal/docs/business/pps/deviationVaar20200814.PDOke 2020
Class Deviation directs contracting officers to continue to conduct a Rule of Two analysis
before purchasing certain items on the AbilityOne list. This includes items that were
awarded to veteran-owned small busiesgsirsuant to a Rule of Two analysis during the
covered period. The memorandum explains

In summary, the new legislation requires a contracting officer of the
Department to procure covered products and services on the Procurement
List maintained by the Committee for Purchase from People Who Are Blind
or Severely Disabled (the Committee), through the AbilityOne Program, as
a priority mandatory Government source. The legislation also provides an
exception [the Senate’s exception at § 8127(d)(2)(B)] when a covered
product or service was procured from an eligible Service-Disabled Veteran-
Owned Small Business (SDVOSB) or Veteran-Owned Small Business
(VOSB) as a result of a VA Rule of Two determination between the period
after December 22, 2006 and the day before the date of enactment of the Act,
August 07, 2020. In such a case, the covered product or service shall
continue to be procured under VA’s SDVOSB/VOSB set-aside program,
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provided two or more SDVOSBs/VOSBs are expected to provide the same
or similar product at a fair and reasonable price, that offers the best value to
the United States.

Id. at 1-2.
V. The Facts

In response to théederal Circuit’s decision in PDS Consultants, the VA conducted
market research and a Rule of Two determination for its prescription eyeglass requirements
in VISNs 2 and 7. After determining that there were at least two eligible veteran-owned
small businesses the VA awarded Superior Optical $bwnt-sole-source contracts for
VISNs 2 and 7o “immediately comply with PDS Consultants decisionSee AR Tab-7
8. The VA further explained that “a short-term contract is considered to be in the best
interest of the Government in order to provide uninterrupted services, while pursuing a best
value contract solution. A competitive, long-term veteran-owned small business set-aside
solicitation is expected to be released on FBO on or around November 1, 2019.” AR Tab
8 at 24;see als®A\R Tab 7at19.

1. VISN 2

On January 8, 2006, prescription eyeglasses for VISN 2 were added to the
AbilityOne list. AR Tab 7 at 19. IFE qualified non-profit under the AbilityOne program
was previously performing VISN 2. AR Tab 8 at 2fowever, after the Federal Circuit’s
decision in PDS Consultants, the Wéund that it was “no longer able to continue with the
current contract with [IFB] after the end of the existing option period (September 30,
2019)” Id. at24. As a result, in May of 2019, the VA completed a Market Research
Report and a Justification and Approval (“J&A”) for VISN 2 to determine whether there
were two or more eligible veteran-owned small businesses capable of performing the work
See AR Tab 7 at 121; AR Tab 8 at 227. The VA sent a Sources Sought Notice to four
potential veteran-owned small business contractors: AB Martin Services, Inc., LC Four
Enterprise, LLC, PDS Consultants, and Superior OpticAR Tab 9 at 29. PDS
Consultants and Superior Optical responded that they were capable and interested in
fulfilling VISN 2’s requirements. 1d. As a resultof delays in conducting a long-term
procurement, the VA decided to proceed with a temporary sole-source award to Superior
Optical. AR Tab 8 at 225 (“At this time VISN 2 Downstate is pursuing a sole-source
short-term contract with PDS Consultants, Inc. and a decision was made to spread the
short-term requirements across the identified sources to provide as much opportunity to the
SDVOSB community as possible.”).

Superior Optical’s VISN 2 award began on October 1, 2019, and included a one-
year base period (until September 30, 2020) plus a six-month option (from October 1, 2020
to March 31, 2021). AR Tab 13 at 5@n July 17, 2020, Superior Optical received notice
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that VISN 2 intended to exercise the option period and continue services from October 1,
2020 through March 31, 2021. AR Tab 17 at 163. However, on August 18, 2020, the VA
Office of GeneralCounselnotified the contractingofficer that underthe newlyenacted
Consistency Actthe VISN 2 requirement was a “covered product” and because the award

with SuperiorOpticalwas under 8§ 8127(cp sole-sourceaward) anchot § 8127(d)the

VA was required to use an AbilityOne vendor. &k a result, the VA spoke with IF&n
August 21, 2020, and determined that it would fulfill VISN 2 beginning October 1, 2020.
Id.

2. VISN 7

Similar to VISN 2, theVA conductedmarketresearchand determineahat there
were at least two veteran-owned small businesses, Superior Optical and PDS Consultants
capable of fulfilling the VA’s requirements under VISN 7. AR Tab 22 at 188. Again the
VA referenced PDS Consultants, explaining that even when a product or service is on the
AbilityOne list and would typically be awardedo an AbilityOne provider, the VBA
“unambiguously demands” that the VA prioritize veteran-owned small businessekich
“directly impact8 VISNs 2 and 7 contracts with IFBAR Tab 7 at 19; AR Tab 22 at 188.

On Septemberl5, 2019, the VA awardedthe first VISN 7 bridge contractto
Superior Optical. AR Tab 23 at 192. TVid’s Independent Government Cost Estimate
for VISN 7 determined that a full year of requirements was alnj@igt:$+*****] AR
Tab 20 at 183. However, a short-term sole-source contract could not exceed $5 million.
See 38 U.S.C. § 8127(c).In an effort to provide the VA with more time to
conduct a competitive award, the VA awarded Superior Optical a six-month sole-
source contract (from September 15, 2019 through March 14, 2020) with a maximum
price of $4,957,798. AR Tab 23 at 192; AR Tab 24 at 258.

On March 13, 2020, theVA executeda J&A to awardanothertwo-monthbridge
contract to Superior Optical. AR Tab 28 at2Bd. The VA planned to award a one-year
competitiveservice-disabledreteran-ownedsmall businesscontractwithin the next 60
days. @.at 269. Thus, th€A concluded that “[a] short-term contract is considered to be
in the best interesif the Governmenin orderto provide uninterruptedserviceswhile
pursuing a long-term contract solutivonld. at 266. In its J&A, the VA noted that it had
already conductedmarket researchand identified three vendorswho were capableof
performing the work for the VISN 7 eyeglass service. Id. at@B6 On March 18, 2020,
the VAissuedSolicitationNo. 36C24720R000%r a one-year] 00% veteran-ownesmall
business set-aside VISN 7 procurement. Dkt. No. 30, Ex. 8.

OnMay 15,2020, the VAagainenterednto abridge contractvith Superior Optical
this time for two weeks (from May 15, 2020 through May 31, 202®.Tab 31. The VA
stated that it was “finalizing the Pre-Award Phase of Solicitation 36C24720R0002, which
is scheduled to be awarded on May 15, 2020 [the date the bridge contract was to begin];
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however, theravill needto be a transition period to cover the phase in.” AR Tab31 at
337-38; see also id. at 340 (explaining that the VA had completed the technical evaluations
and was in the process of finalizing the pre-award documents for the competitive one-year
SDVOSB contract).

The VA continuedto experiencalelaysin awardinga contractunder Solicitation
36C24720R0003ndon Julyl5,2020, issuednothetwo-weekawardto SuperiorOptical
(from July 15, 202Ghrough July 28, 2020). AR Tab 37 at 409. According to thésVA
July 15, 2020 J&A, Solicitation 36C24720R0002 was expected to be awarded in two days
onJuly 17, 2020. Id. at412. The VA neverfinalized Solicitation36C24720R0002nd
instead continued to extend the short-term bridge contract. AR Ta#6.3®n Augus
21, 2020, the VA cancelled Solicitation 36C24720R0002. Dkt. No. 30, Ex. 8; AR7Fab
18. Currently, the VA issues orders to Superior Optical on a ntoatienth basis, which
will end on October 31, 2020AR Tab 22 at 188.

VI.  Procedural History

At the parties’ request, the Court considered this protest on an expedited basis. The
Government submitted a certified copy of the administrative record on September 23,
2020. On September 25, 2020, Superior Optical filed a MJAR pursuant to Rule 52.1 of the
Court of Federal Claims (“RCFC”). On September 30, 2020, the Government and IFB
filed cross-motions for judgment on the administrative record. The Government and IFB
contend that the statute is clear, and 8§ 8127(d)(2)(B) permits some contracts previously
awarded to veteran-owned businesses to remain with those businesses instead of
transferring to an AbilityOne provider. On the merits, they argue that the plain language
permits only competitively awarded contracts to remain with veteran-owned small
businesses, not noncompetitive salerce contracts such as Superior Optical’s VISNs 2
and 7 contracts. Briefing concluded on October 8, 2020, and oral arguments were
conducted on October 14, 2020.

VIl. Present Dispute

On Septembet6, 202Q Superior Optical filed a complaint in this Court claiming
thatthe VA’s decision to procure VISNs 2 and 7 through the AbilityOne program is in
violation of the Consistency Act and the VA’s August 14, 2020 Class Deviation. Compl.

1 2. Theparties disagree on how to interpret “awarded under paragraph (1)” in the
exception contained in the Consistency Act at 38 U.S.C. § 8127(d)(2)(B9. parties

agree that‘paragraph (1)” refers to 8§ 8127(d)(1), which directs the VA getaside
procurements for requirements that meet the Rule of Two. That is the extent to which they
agree. At the heart of the disagreement is whether the Consistency Act’s exception at

8§ 8127(d)(2)(B) is limited to competitively awarded contracts.

Superior Optical argues thét VA’s transition of VISNs 2 and 7 to the AbilityOne
program violates the “plain text” of the Consistency Act. Dkt. No. 30 at 26. According to
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Superior Optical“awarded under paragraph (I)refers to the Rule of Two determination
required by 8 8127(d)(Iand is agnostic as to the specific contract type the VA ultimately

uses to fulfill the Rule’s mandaté® Dkt. No. 36 at 5. Superior Optical posits that

8 8127(d)’s reference to subsections (b) and (¢) merely indicates that the VA has the
“flexibility” to use noncompetitive procedures for awards under a certain dollar amount
butdoes not indicate that noncompetitive awards are necessarily excluded from § 8127(d).
See Dkt. No. 30 at 229; Dkt. No. 36 at-910. Oncethe VA determines that the Rule of

Two is applicable, Superior Optical contends the VA must then contract with a veteran-
owned small business but has the discretion to choose which type of contract to use. See
id. Superior Optical clarifies that it does not believe all noncompetitive awards will satisfy

§ 8127(d); rather, only those noncompetitive awards where thérStAonducted a Rule

of Two analysis and determined that two or more veteran-owned small businesses could
perform the work.Dkt. No. 36 at 910. Effectively, Superior Optical is saying that the
Senate exception in the Consistency Act turns on whether a Rule of Two determination
was made prior to the award; not whether competitive or noncompetitive procedures were
ultimately used Id.

Even if the Consistency Act is ambigup@iperior Optical argues that the VA
violated “the express text of the VA’s own Class Deviation.” Dkt. No. 30 at 33. Superior
Optical highlights that nowhere in the Class Deviation does it limit the Consistency Act to
only competitively awarded contracts. Dkt. No. 30 at 34; see also Dkt. No. 36 at 7. Rather,
the Class Deviation merely requires the VA to have (1) awarded a contract to a VIP-listed
veteran-owned small business and (2) conducted a Rule of Two determination. Dkt. No.
30 at 3334. Superior Optical is a VIP-listed service-disabled veteran-owned small
business and the contracting officer made a determination that at least two VIP-listed
veteran-owned small businesses would submit offers for the same or similar piSelect.

AR Tab 7 at 20; AR Tab 9 at 29. Therefore, Superior Optical concludes that it also satisfies
the VA’s Class Deviation requirements.

To support its argument, Superior Optical includes a letben Senator Roger F.
Wicker, who was involved in the drafting of the Senate amendment to the Consistency Act,
§8127(d)(2)(B). Dkt. No. 36, Ex. 12. Senator Wicker confirms that the goal was to
“protect Superior’s contracts (among others) from transition” and “the Senate’s focus was
on whether the VA had conducted a Rule of Two determination, not on whether a contract
was specifically issued as a sole source contract through a competifitkt. No. 36, Ex.

12. Superior Optical also includes a public statement by IFB regarding the Consistency

2 The Government filed a motion to strike Senator Wicker’s letter from the administrative record.

Dkt. No. 38. During oral argumesnithe Court denied the Government’s motion, holding that it

was appropriate to include the letter as part of the court record in the protest. See Cannonv. Univ.
of Chicago, 441 U.S. 677, 688 (1919A\Ithough we cannot accord these remarks the weight of
contemporary legislative history, we would be remiss if we ignored these authoritative expressions
concerning the scope and purpose [of the Act).
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Act, explaining that the amendment would “not enablelFB Solutions to regaithe VA
contracts lost last fathr all of the optical lab jobs supporting those contraci3kt. No.
30, Ex. 11 (PresRelease|]FB Solutions,ProtectingJobsfor the Blind (lastvisited Oct.
12, 2020) (available at https://ifbsolutions. org/our-news/jobsfortheblind/)

The Governmentand IFB respondthat the Senate exceptioat 8 8127(d)(2)(B)
appliesonly whena contractwas previouslyawarded under the competitipeocedures
detailed in 8 8127(d)(1). See Dkt. No. 31 at 21; Dkt. No. 39 at 10. They accuse Superior
Optical of conflating sole-source contracts under 8 8127(c) with competitive awards under
§8127(d). See Dkt. No. 31 at 21; Dkt. No. 39 at 13. According to the Government and
IFB, paragraph(1)’s languagestating, “except as provided in paragraph (2) and in
subsectionb) and(c) [sole-sourceawards],” “expressly excludes” noncompetitive sole-
source contracts. Dkt. No. 31 at22; see alsdkt. No. 39 at 13. “The plain language
of the statutoryexceptionextendsonly to awardanade under sectiodl127(d)(1),notto
any award that couldbe cmstrued as ‘the direct result of the VA’s Rule of Two
determination’ as Superior contends.” Id. Accordingly, because Superior Optical’s
contracts are noncompetitive sole-source contradssuitable to satisfy the prerequisite
for the Senate’s exception to applyandthe VA mustprocureVISNs 2 and7 from an
AbilityOne non-profit provider.

TheGovernment and IFB alghisagree with Superior Optical’s interpretation of the
VA'’s Class Deviation. They argue that only contractsunder the set-asidgrogramare
eligible under the Senate exception. Dkt. No. 31 at(24der the Class Deviation “[i]f a
contract for a covered product was previously awarded to a VIP-listed SDVOSB or VOSB
after December 22, 2006 and in effect August 07, 2020, the requirement shall continue to
be procured as a SDVOSB/VOSB set-asideéDkt. No. 39 at 18 (emphasis in the original).
According to the GovernmeahdIFB, Superior Optical misreads the Class Deviation and
ignores the requirement that only those contracts initially procured through a set-aside are
eligible. Id. This means, the Government says, that the Class Deviatedarence to set
asides necessarily implicates the restricted competition procedures laid out in § 8127(d)(1)
“as only that section talks about set-aside competitive awardsDkt. No. 31 at 24; see also
Dkt. No. 39 at 1718.

Discussion

l. Standard of Review

The Tucker Act grants this Court subject-matter jurisdiction over bid protests. 28
U.S.C. 81491(b)(1). In a bid protest, the Court reviews an agency’s decision pursuant to
the standards set out in the Administrative Procedure Act (“APA”). 28 U.S.C.
8§ 1491(b)(4); 5 U.S.C. 806. The APA provides that “a reviewing court shall set aside
the agency action if it is arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A).
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An agency’s decision does not violate the APA if the agency “provided a coherent
and reasonable explanation of its exercise of discretion.” ImpresaConstruzioniGeom.
Domenico Garufi v. United States, 238 F.3d 1324, 133ZFed. Cir. 2001). Further, an
agencymust articulate a “rational connection between the facts found and the choice
made.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983) (citation omitted). The Court’s review is “highly deferential” to the
agency as long as the agency has rationally explained its award decision. Bannum, Inc. v.
United States, 91 Fed. Cl. 160, 189 (2009).

Even ifthe agency acted withoutational basisghe Courtcannot grant reliafinless
the agency’s action prejudiced the protestor. See Bannum, Inc. v. United States, 404 F.3d
1346, 1351 (Fed. Cir. 2005). The erroneous agency action prejudices a protestor if, but for
the agency’s error, there was a “substantial chance” that the agency would have awarded
the contract to the protestor. Alfa Laval Separation, Inc. v. United States, 175 F.3d 1365,
1367 (Fed. Cir. 1999) (internal citation omitted); see also Bannum, 404 F.3d at 1353.

The Court reviewsan MJAR to determine whether “given all the disputed and
undisputedfacts, a party has met its burdeof proof based on the evidence in the
record.” DMS All-StarJoint Venturev. United States, 90 Fed.Cl. 653, 661(2010). In
otherwords, in evaluatingthe partiescross-motionsthe Courtconsiderswhetherthe
“protestor has met its burden of proof that an award is arbitrary, capricious ... or violates
to prejudicial effect an applicable procurement regulation.” Tech. Sys. Inc. v. United
Staes 50 Fed. Cl. 216, 222 (2001).

The Court maymakefindings offact wherenecessary.SeeBannum, 404-.3d at
1356. The existence of a material issue of fact, however, does not prohibit the Court from
granting an MJAR, and the Court is not required to conduct an evidentiary
proceeding. See id. at1l357 (instructing the Court of FederalClaimsto makefactual
findings under RCFC 52as if it were conducting a trial on the record”). In this case, the
relevant facts are not in dispute.

[l The Senate’s Amendment to the Consistency Act is Clear

Superior Optical’s first argument in support of its MJAR is that the VA violated the
Consistency Act when it attempted to transition VISNs 2 and 7 to the AbilityOne program
The Consistency Actvas created in response to the Federal Circuit’s PDS Consultants
decision, requiring the VA to conduct Rule of Two analysis for all procurements after the
VBA was passed. 907 F.3d at 1356. The Consistency Act removed the requirement that
theVA conduct a Rule of Two analysis before awarding covered products or services that
were added to the AbilityOriest prior to the enactmenf the VBA in 2006. The question
before the Court is whether, after the passage of the Consistency Act, the VA was required
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to set-afde all contracs awardedundera Rule of Two analysisfor veteran-owne small
businesses, ougtthose thatwerecompetitively awarded.

Superior Optical understands the Consistency Agittevent the VA’s re-transition
of contractsalreadyawardedto veteran-ownedmall businesseasa resultof a Rule of
Two analysi.” Dkt. No. 36 at 7. SuperiorOptical explainsthat VISNs 2 and7 were
“awarded under paragraph (1)” because the VA first conducted a Rule of Two
determination, next determined it was required to set both VISNs aside for veteran-owned
small businessandonly thenchoseto use a soleeurce award, an exception “expressly
incorporated in paragraph (d)(1).” Dkt. No. 30 at 28-29. Moreover,Superior Optical
arguesthat “at all points, the VA’s actions were guided by and made ‘under the
requirementsf paragraph (d)(1).” Id.

The Governmentand IFB have a slightly different understanding:“section
8127(d)(1)refersonly to competitionsbetween SDWSBs under section 8127(d)...a
concept that is antithetical to a sole source award, which is an exception to competition and
necessarily presupposed the existence of onlyasadablesource.” Dkt. No. 39 at 10—

11; seealso Dkt. No. 37 at 7. In the Govetment’s view, § 8127(d)’s languagethat
subsection (c) is “excepted” from this paragraph indicates that sole-source awards cannot
fall under § 8127(d). Dkt. No. 37 at 7.

To determine whether the statutory languagelain and unambiguous, the Court
looks at “the languagatself, the specific contextn which that languages used,andthe
broader contexdf the statutessawhole.” Robinsonv. Shell Oil Co.,519U.S. 337, 341
(1997); seealso Muwwakkil v. Off. of Pers. Mgmt.18 F.3d 921, 924 (Fed. Cir. 1994).
TheCourt’s analysis, therefore, begins with the languaigée statutéself. See Robinson
519 U.S.at 340. The Government and IFB misread ttlearlanguageof § 8127(d)(1),
whichis not limitedto competitively awarded contractRather, the section addresagay
contracts that were awarded pursuard Ruleof Two determination.t also includesn
exception for contracts under a certain dollar amount, explaining that those awats may
awardedon a sole-source basis.

Under the VBAof 2006, the/A hadto perform a Rulef Two inquiry that favors
veteran-owned small businesses ptmawarding the requiremetd another contractor.
See PDS Consultants, 907 F&d 345;seealso Kingdomware Techs., 136Ct.at1977.
The Consistency Act amended the VB&createa preference for the blirmhd seveely
disabled over veterans certaininstancesbut the Senate includeah exception setting
forth a mandatory preference for contracting with veteran-owned small businesses that
satisfy 8§ 8127(d) and were executed during &ertain time period. 38 U.S.C.
§ 8127(B)(iXD)—(I1).

Nowherean the Senate exceptiang 8127(B)(i)(I)doest limit awards onlyto those
using competitive proceduresRather, the Senate exception appliesall contracts
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“awarded under paragraph (1) [§ 8127(d)(2)]Id. at § 8127(B)(i)(l). Section 8127(d)(1)
directs theVA to conduct competitiveetaside procurements for requirements that meet
the Ruleof Two. However, requirements undeceartaindollar threshold malge awarded
through noncompetitive procesdasl outin subsections (b) and (c)d. at§ 8127(d)(1).

The Government and IFBead too much into the phrastexcept as provided...in
subsection (b) an@)” when theyry to extinguish sole-source awards from § 8127(d)(1).
Section 8127(d) merely indicates that Y& may exercisés discretionandchoose not to
conduct a Rulef Two analysis when issuing awards undeegaindollar threshold.See
Kingdomware Techs.136 S. Ct. at 1977 (“Except when the Department uses the
noncompetitive and sole-source contracting procedures in subsections (b) and
(c), 8 8127(d) requires the Department to use the Rule of Two before awarding a contract
to another supplier.”). Based on this language, oraagy award is issued to a veteran-owned
small business pursuant to a Rule of Two determin#tiwatessarily falls under 8 8127(d).

All three partiescite PDS Consultants, whicalso dealt with VISNs 2and7. In
PDS Consultants, the Federal Circuit explained that except when using non-competitive
procedures under Section 8127(b) or (c), the VA must “use the Rule of Two before
awarding a contract to another supplier.” PDS Consultants, 907 F.3d at 1360 (quoting
Kingdomware Techs., 136 S. Ct. at 1977) (emphasis supplied in PDS Conkultants
other words, th&/A is not required, but may choosi, conduct a Rulef Two analysis
when issuing a solseurceaward under subsectiorobc. However, once the Rutd Two
is satisfied § 8127(d) applieSeePDSConsultants, 907 F.3at 1358(““§ 8127(d) applies
only when the Rule of Two is satisfied”).

TheCourt agrees with Superior Optical that Section 8127(d)(1), formerly 8§ 8127(d),
refersto all contracts awarded pursuant a Ruleof Two analysis. Contraryto the
Governmernit and IFBs assertion, § 8127(d)(19 notlimited onlyto those contracts that
were awarded pursuatd a Ruleof Two analysisandon the basiof competition. Dkt.

No. 31 at 13; Dkt. No. 39 at 18. Under the VBA, theVA must“limit competitionto
veteran-owned small business when the RofieTwo is satisfied; period. PDS
Consultants, 132 Fed. Glt 127. The Consistencyct’s main goal was$o ensure thain
some instances the blirrshd severelydisabled had preference over veteran-owned small
businesses artd limit further transitionof work away from the AbilityOne prograasa
resultof the broad applicatiorof the Ruleof Two in PDS ConsultantsSee 165 Cong.
Rec. E1597-03, 201®WL 6885484 (Decl7, 2019). However, the Consistencict’s
languagein its final form is a compromise and includeoh exceptionto protect certain
contracts that had already been transiticiwageteran-owned small businesses.

The Courtin PDS Consultants found that the preference for veteran-owned small
businesses overrode the general contracting preference for thardwvidually impaired.
See 907 F.3dt 1359. Although Congress enacted the Consistencyidirect response
to PDS Consultants and amended the V&®Aprovide a preference for the bliraohd
visually impairedin some instances, doesnot change thédact that § 8127(d)(1)s not
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limited to competitively awarded contractif. seems clear th&tongress’ intentin adding
the exceptiorio the Consistency Act was prevent he VA from transitioning contracts
previously awardetb veteran-owned small businesassa resulbf a Ruleof Two analysis
backto the AbilityOne program.The GovernmenandIFB concede that VISNs 2 and 7
were awarded pursuath a Ruleof Two analysis which determined thait leasttwo
veteran-owned small businesses were capalpgerforming the requiremendga fair and
reasonable priceAR Tab 7at20; AR Tab28 at 266. As a result, th& A understood that

it was requiredo set-aside the requirement for a veteran-owned small business and only
choseto issue a sole-source awartto immediately comply with the PDS Consultants
decision” but “inten[ded] to competitively award a lonterm VISN-wide contract that
would be a total SDVOSBsetaside” AR Tab 7at 20.

Moreover, therels no indication that Congress meattt distinguish contracts
awarded competitively pursuand a Rule of Two analysis versus those awarded
noncompetitively. Although the statementsf one legislatorare of limited persuasive
power, theyare, nonetheless, relevant, particularly here where the legislative history
sparse See Fed. Energy Admia. Algonquin SNG, Inc., 426 U.S. 54864 (1976); Pacific
Gas & Elec. Cov. Energy Res. Conserv. & Delomm’n, 461 U.S. 190220n.23 (1983).
Senator RogeF. Wicker, who was‘intimately involved in the draftingof the Senate
amendment” explained thatijn drafting 8§ 8127(d)(2)(B), th&enate’s focus wason
whether theVA had conducted a Rutd Two determination, nabn whether a contract
was specificallyssuedasa sole source contramt throughcompetition.” Dkt. No. 36,EX.

12; seealso_North Haven Bd. of Educ. v. Bell56 U.S. 512, 53631 (1982). Further
supporting SuperioOptical’s contention thaCongress’s primary concern was ensuring
contracts awarded pursuanta Ruleof Two determination-irrespectiveof the typeof
procedures-weresetaside for veteran-owned small businesséfhile these statements
areby no means dispositive, they shed some lighthe intentof the intended scopaf

§ 8127(d)(2)(B) and lend credenmeSuperiorOptical’s interpretatiorof the Consistency
Act. See Brockv. Pierce Cty., 476 U.S. 25263 (1986); United Stateg. O’Brien, 391
U.S. 367, 383 (1968).

Accordingly, asedon the languagef § 8127(d)(1)all requirements awarded
pursuantto a Ruleof Two determination and awardadter December 22, 2008ndin
effect before August7, 2020, shall continuéo be set aside for veteran-owned small
businesses until such tinasthe Ruleof Twois no longer satisfied.

. The Chevron Method of Statutory Interpretation

Evenif the statutés ambiguous, Superi@ptical’s protest wouldtill succeedSee
Chevron, U.S.A., lo.v. Nat. Res. Def. Council, n 467U.S. 837, 843 (1984)Applying
Chevron deference, the Court first determiifwehether Congress has directly spoken to
the precise question at issue. If the intent of Congretsas that is the end of the matter;
for the court, as well as the agency, must give effect to the unambiguously expressed intent
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of Congress.” Id.at843. If the statuteas ambiguous, the Court then should detean
agency’s interpretatiorof the statutory language, provided that interpretatosasonable.
See d. at842-43; United States. Mead, 533 U.S. 218, 229 (2001).

Theonly reason the Governmerdneven make the argument that VISNs 2 and 7
do not satisfy 8 8127(d)(1)is because th&/A’s actionsled to extensive delays and
ultimately afailed competitive solicitation for veteran-owned small businessesABee
Tab 8at 24; AR Tab 7at 19. The VA continuedto make empty promise® Superior
Optical, assuringt that a competitive award was forthcoming while extending what were
promisedto be temporary bridge contracts just pull the rug out from under Superior
Optical. Indeed, the/A’s conduct, througlits Class Deviation and continued promise
conduct a competitive procuremeritirther undermines the Government aldB’s
position. _See Myev. Holley,537U.S. 280, 281 (2003) (deferring agencys reasonable
statutory interpretation); Joint Ventusé Comint Sys. Corpv. United Statesl00Fed. CI.

159, 165 (2011)“[W]ithin the bid protest conteX} this court has adopted a flexible
approach...in putting together the evidence that aé considered. . .balancing the limited

nature of the court's review with the competing need to recognize potential exceptions to
treating the agency's submission as the four corners of the ifguicytation and
guotations omitted For example, aftePDS Consultants, th&A statedin its J&A that

when the Rulef Twois satisfiedjt “unambiguously demands” that the requiremeibeset

aside for veteran-owned small business&R Tab 7at 19; Tab 8at 24; Tab22 at 188.

The VA then usedts discretionto issue a sole-source awamdcompliance with whais

now paragraph of the Consistency ActAR Tab 7at 20.

Furthermore,lte VA’s Class Deviation explains that where a covered prooiuct
service was procuregba resulof a Ruleof Two determination during the relevant period,
the “covered product or service shall continudo be procured under thevVA’s
SDVOSB/VOSB setaside program, provided twor more SDVOSBs/VOSBsare
expectedo provide the samer similar productat afair and reasonablerice.” Dkt. No.
30, Ex. 6. The Government and IFB argue that the referetacdhe setaside programs
“make clearthat the contract had initially be procured through a restricted competition
(i.e. a“set-aside”).” Dkt. No.39at18;seealso Dkt. No31at23-24. TheGovernment’s
attemptto redefine thé‘set-asideprogram” to enhancets argumenis unpersuasive. The
sentence preceding the refereteéhe setaside program defines tffexceptiori asone
applyingto covered producter services procured from veteran-owned small businesses
“as a resultof a VA Ruleof Two determination between the periaier Decembei22,
2006andthe day before the daté enactmenof the Act, Augusi,2020.” Id.

The VA’s Class Deviation says nothing about competitive awarastead,it
focuses onlyon contracts that were issued pursu@né Ruleof Two determination and
thus hado be“set-aside” for veteran-owned small businessétere, both VISNs 2 and 7
were issued pursuatd a Ruleof Two determination during the covered perigeR Tab
8 at25; AR Tab22 at 188. Thefact that the Government then chdsassue shorterm
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bridge contracts-while it finalized the pre-award phaséa competitive solicitation for
VISN 7—doesnot negate the fact that the RwlETwo determination was mandtheVA
had already‘set-aside” those requirements for veteran-owned small busineSssAR
Tab 14 at 56 (VISN 2 contract indicating that SuperiOptical’s sole-source award was
“set aside 100% for service-disabled veteran-owned small budjinéss Tab23 at 192
(VISN 7 contract indicating the saneThereforejn giving meaningo the words“set-
aside progam,” the Court musbe mindful of the VBA’s broader purpose& “increase
contracting opportunities for small business concerns owndaontrolledby veterans
and...by veterans with service-connectéighabilities” and thdactthat the Consistency Act
was the resulbf a compromise.38 U.S.C. § 8127(a)(1).In sum, evenf the statutory
languages ambiguous, whicht is not, the Couris deferringto theVA’s earlierreasonable
interpretation.

Under all these circumstances, the Court cansay that Superior Opticad
conclusionis incompatible with thé‘exception” to the Consistency Act.Accordingly,
SuperiorOptical’s Motion for Judgmenon the Administrative Recoris GRANTED.

IV. Propriety of Injunctive Rief

Under its bid protest jurisdiction, the Court has the power to issue injunctive relief
pursuant to 28 U.S.C. § 1491(b). See PGBA, LLC v. United States, 389 F.3d 1219, 1223
(Fed. Cir. 2004) (“We give deference to the Court of Federal Claims’ decision to grant or
deny injunctive relief, only disturbing the court’s decision if it abused its discretion.”). In
deciding whetherto granta permanent injunctiom courtconsiders(1l) whetherthe
plaintiff has succeeded on the merits; (2) whether the plaintiff will suffer irreparable harm
without an injunction; (3) whether the balance of the hardships favors an injunction; and
(4) whether an injunction is in the public interest. dti1228-29 (citation omitted).

First, for the reasonstatedabove,Superior Opticahas succeedeah the merits.
Second,Superior Opticawould suffer irreparableharm if the Couridoesnot issuean
injunction The “loss of potential work and profits from a government contract [can]
constitute[] irreparable harm.” Macaulay-Brown, Inc. v. United States, 125 Fed. Cl. 591,
606 (2016) (citation omitted). The relevant inquiry is whether a plaintiff has an adequate
alternativeremedy. Id. Here,the VA transferredhe VISN2 and7 requirementso the
AbilityOne program in violation of the Consistency Act. Thus, Superior Optical will lose
the opportunityto competefor VISNs 2 and7 without injunctiverelief. Furthermore,
Superior Opticdk lossof potentialprofits constitutesrreparableinjury for purposesof
injunctive relief. See MORI Assocs., Inc. v. United States, 102 Fed. Cl. 503, 504 (2011).
Superior Optical states that these contracts represent moreg*thjapercent of its
revenue and it has already invested ovigr<$*****] in equipment, facilities, and
personnel to meehe VA’s requirements and continue to compete for these requirements
in the future. Dkt. No. 30 at 402.
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Third, the balanceof hardshipsfavors SuperiorOptical. Superior Optical is
currently performing the VISN 2 and 7 contracts and injunctive relief will simply maintain
the status quo while the VA conducts a lawful procurement. See HP Enter. Servs., LLC v.
United States, 104 Fed.Cl. 230, 2452012). The VA is accustomedo bridgecontracts
with Superior Optical andan avoid any interruptions in the VISN 2 andeguirements
through additionashortterm contracts. Thus, setting aside the AbilityOne placement will
not result in a severe hardship for the VA.

Finally, the public has a profound interest “in preserving the integrity of the
procurement process by requiring the government to follow its procurement
regulations.” Hosp. Klean of Texas, Inc. v. United States, 65 Fed. Cl. 618, 624 (26@5)
alsoDGR Assocs.|nc. v. United States94 Fed. Cl. 189, 21(2010). The VA actedin
violation of the law when it transferred the VISN 2 and 7 requirements to the AbilityOne
program;therefore,it is in the publicinterestfor the Courtto correctthe illegality and
prevent the contract with IFB from proceeding. The VA must issue a new solicitation and
Superior Opticaimay competdor the award. Accordingly, balancingthe harmto the
Governmentagainst the public interestservedin maintaining the integrity of the
procurement process supports the issuance of a permanent injunction.

V. Permanent Injunction

The Department of Veterans Affairs (VA) is ENJOINED from awarding contracts
to a source designated under chapter 85 of title 41 for the VA VISN 2 Upstate requirement
for prescription eyeglasses and VISN 7 requirement for prescription eyeglasses and
optician services that are covered products and services (as defined in 38 U.S.C.
8§ 8127(d)(2)(C)) absent a determination as set forth in 38 U.S.C. § 8127(d)(2)(B)(ii) by the
Secretary of the VA that when the current contracts for those requirements expire or are
terminated there is no reasonable expectation that, as described in 38 U.S.C.
§ 8127(d)(1)(1) two or more small business concerns owned and controlled by veterans
will submit offers; and (Il) the award can be made at a fair and reasonable price tisat offer
best value to the United States.
Conclusion

Based upon the foregoing, the Court GRANS&erior Optical’s Motion for
Judgment on the Administrative Record and motion to permanently enjoin the VA from
transitioning the VISN 2 and 7 requirements to the AbilityOne program. The Court
DENIES the Government’s and IFB’s Motions for Judgment on the Administrative
Record. The Clerk of the Court is directed to enter judgment for Superior Optical. No
costs.

Within sevendays, on or before Octob&8, 2020, counsel for the parties shall

carefully review this opinion for any proprietary, confidential, or other protected
information, and submit to the Court proposed redactions, if any, before the opinion is

17



released for publication. The Court has prepared this opinion witintént of disclosing
the entire contents to the public. Therefore, any proposed redactions must be well
supported with an explanation of the specific reasons and authorities.

IT IS SO ORDERED.

s/ Thomas C. Wheeler
THOMAS C. WHEELER
Judge
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