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MEMORANDUM AND ORDER

Known as “the Gateway to the Mediterranean,” U.S. Naval Station (NAVSTA) Rota is
located along the Bay of Cadiz in Rota, Spain.? It is a strategic base that supports U.S. and allied
operations in Europe, Africa, and the Middle East.® The base is owned by Spain, but the U.S. and
Spanish navies share facilities under the Agreement on Defense Cooperation.* While it does not
own the base, the U.S. Navy is responsible for maintaining the base’s infrastructure, “including a
670-acre airfield, four active piers, hundreds of facilities and approximately 373 family housing
units.””

Such maintenance requires significant assistance from civilian contractors. Plaintiff
Newimar S.A., which has served as one of those contractors for over 30 years, filed this post-
award bid protest to challenge an award by Defendant United States, acting through the U.S.
Department of the Navy (Navy), to Intervenor-Defendant J&J Maintenance, Inc. (J&J)° for base
operations support services at U.S. Naval Station Rota. Plaintiff’s Complaint (ECF No. 1)
(Compl.) § 2-3. Newimar opposes the award to J&J as arbitrary, capricious, not in accordance
with the terms of the solicitation, biased, irrational, and in violation of the law. Id. § 72-74. It

requests this Court (i) enjoin the Navy from proceeding with its award to J&J and (i) require the

Navy to award a new contract after re-evaluating the previously submitted bids. /d. q 76.

2 Welcome Aboard: Rota, NAVSTA Rota Public Affairs, 3 (2019), available at
https://issuu.com/navstarota/docs/wap2019 _final (last accessed May 11, 2022).

31d. at 4.
41d
3 Id.

¢ For purposes of bidding on this solicitation, “J&J Maintenance, Inc.” was doing business as
“J&J Worldwide Services.” Tab 19 at AR 5856.



Pending before the Court are Plaintiff’s Motion for Judgment on the Administrative Record
(ECF No. 40) (MJAR), Defendant’s Cross-Motion for Judgment on the Administrative Record
(ECF No. 47) (Def.’s Cross-MJAR), and Intervenor-Defendant’s Cross-Motion for Judgment on
the Administrative Record (ECF No. 48) (Int.-Def.’s Cross-MJAR). On January 12, 2022, this
Court conducted oral argument on the pending motions. See Transcript of Oral Argument dated
January 12, 2022 (ECF No. 58) (Tr. Oral Arg.). For the reasons explained below and in consideration
of the parties’ briefs and arguments, this Court DENIES Plaintiff’s Motion for Judgment on the
Administrative Record (ECF No. 40), GRANTS Defendant’s Cross-Motion for Judgment on the
Administrative Record (ECF No. 47), and GRANTS Intervenor-Defendant’s Cross-Motion for
Judgment on the Administrative Record (ECF No. 48).

BACKGROUND?

The contract under protest relates to Base Operation Support (BOS) services at U.S. Naval
Station Rota. See Tab 16 (Conformed Solicitation No. N62470-19-R-2001 (September 18, 2020))
at Administrative Record (AR) 5155. Such services include facility management and investment,
aviation fuel support, custodial services, housing maintenance, grounds keeping, and pest control,
among other services. See id. at AR 5170. This procurement has already brought the parties before
the U.S. Court of Federal Claims once before a different judge of this court. See Newimar, S.A. v.

United States, 152 Fed. Cl. 521 (2021). As described below in further detail, following corrective

7 This section contains the Court’s findings of fact derived from the Administrative Record (AR).
The AR is contained in ECF Nos. 21-1 — 25-5, 31, 35, 42, 43, and 46. Documents within the
Administrative Record are divided into “Tabs.” An index of the Administrative Record’s tabs can
be found at ECF No. 46.



action by the Navy and a re-award of the BOS services contract to J&J, Newimar filed the present
action.

1. Original Solicitation and Award

On September 18, 2019, the Navy issued solicitation No. N62470-19-R-2001 (Original
Solicitation or Original RFP) for the BOS services. The Navy amended the Original Solicitation
seven times. See Tab 9 (Solicitation Amendment 0001 (October 3, 2019)) — Tab 15 (Solicitation
Amendment 0007 (October 30, 2019)). Accordingly, the term “Original Solicitation” in this
Memorandum and Order references the conformed solicitation (Tab 16) incorporating all seven
amendments. The Original Solicitation provided for a single award, fixed-price, indefinite
delivery-indefinite quantity (IDIQ) contract that included contract line items (CLINs) for both
recurring work (RW) and non-recurring work (NRW). Tab 8 (Solicitation No. N62470-19-R-2001
(September 18, 2020)) at AR 61-62. The IDIQ contract included a 12-month base term with six
12-month option periods and three six-month option periods. Id.

The Original Solicitation required the Navy to make an award using a best-value tradeoff
analysis. Tab 8 at AR 432. Specifically, the Navy was required to establish that prices were fair
and reasonable using one or more of the following techniques: (i) comparison of the proposed
prices received from offerors, (i) comparison of the offerors’ proposed prices with an Independent
Government Cost Estimate (IGCE), (iii)) comparison of the offerors’ proposed prices with
historical information, (iv) comparison of market survey results, or (v) fair and reasonable CLIN
and exhibit line item (ELIN)/unit pricing. /d. The Original Solicitation required balancing price
against four non-price evaluation factors: Corporate Experience (Factor 1), Staffing Approach
(Factor 2), Safety (Factor 3), and Past Performance (Factor 4). Tab 8 at AR 432-34. The Original

Solicitation explained that “all technical factors and past performance/performance confidence



assessment factors combined (i.e., the non-price evaluation factors) are significantly more
important than price.” Id. at AR 432. However, the Original Solicitation also explained that “[t]he
importance of price will increase if the Offerors’ non-price proposals are considered essentially
equal in terms of overall quality.” Id. at AR 419.

Newimar and J&J timely submitted proposals in response to the Original Solicitation. See
Tab 20 (Newimar, S.A. (November 14, 2019)) at AR 7475 and Tab 19 (J&J Worldwide Services
(November 14, 2019)) at AR 5856 respectively. The Navy’s Price Evaluation Team (PET)
validated Newimar’s bid at $152,842,464.98, while it validated J&J’s bid at $156,375,285.95. Tab
22 (Source Selection Evaluation Board Documentation (April 8, 2020)) at AR 7531. Although
J&J’s bid was higher than Newimar’s, the Navy selected J&J for the award. Tab 24 (Source
Selection Decision Document (April 22, 2020)) at AR 7789. The Source Selection Authority
(SSA) concluded that Newimar’s bid was “unawardable based [on] the presence of one (1) or more
Unacceptable ratings among the technical factors.” Id. at AR 7791. Specifically, Newimar had
received an “Unacceptable” rating for its staffing approach. Id.

II.  Protest of the Original Award

Dissatisfied with the outcome, Newimar sought clarification through the agency debriefing
process. See Tab 33 (Post-Award Debriefing (August 3, 2021)); Tab 34 (Newimar Email
Transmittal - Additional Debriefing Questions (August 5, 2021)); Tab 35 (Agency Response to
Newimar Questions (August 7, 2020)). Newimar then challenged the award in a protest at the
Government Accountability Office (GAO). Tab 38 (Protest of Newimar, S.A. (August 12, 2020)).
The GAO dismissed Newimar’s protest because Newimar’s bid did not conform to a material term

of the Original Solicitation — providing aviation fuel support staff 24 hours per day, 7 days per



week — and therefore Newimar could not prevail on its claim. Tab 41 (GAO Decision (November
12, 2020)) at AR 9951-52.

Subsequently, Newimar filed a bid protest at the United States Court of Federal Claims.
Newimar, 152 Fed. Cl. 521. In a motion for judgment on the administrative record filed in that
proceeding, Newimar argued, infer alia, that the Navy’s award was improper because “J&J’s
proposal also contained less than the minimum required number of staffing hours for Aviation
Fuel Support, but . . . the Navy did not assess it a deficiency.” Id. at 523. In response, the Navy
took corrective action and cancelled the contract award to J&J. Id. The court dismissed Newimar’s
protest because the Navy’s corrective action mooted Newimar’s claims. /d. at 524.

III.  Corrective Action

Following cancellation of the original award to J&J, the Navy revised the Source Selection
Plan to replace some of the individuals involved in the procurement, including the Contract
Specialist, the Division Director of the Source Selection Advisory Council (SSAC), members of
the Source Selection Evaluation Board (SSEB), and an Advisor. Tab 43 (Addendum 003 — Source
Selection Plan (March 5, 2021)) at AR 9980. These changes were made “[a]s a result of
suggestions noted during solicitation reviews, lessons learned from other source selections, and
redistribution of internal workload.” Id. After obtaining a new IGCE, the recomposed evaluation
team set out to reevaluate the bids. See Tab 44 (Revised Independent Government Cost Estimate);
Tab 45 (Source Selection Evaluation Board Documentation (May 4, 2021)).

The Source Selection Evaluation Board reexamined the bids and issued new price-
evaluation-team and technical-evaluation-team reports. Tab 45. Based on those reports, the
Source Selection Advisory Council recommended “that the SSA establish a competitive range
comprised of two (2) offerors, J&J and Newimar.” Tab 46 (Source Selection Authority Council

Report — Competitive Range (May 7, 2021)) at AR 10597. While both Newimar and J&J’s
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proposals received an “Unacceptable” rating for their staffing approach (Factor 2), the SSAC
believed that the two offerors could correct their deficiencies in Factor 2 through discussions. /d.
at AR 10592, 10594. In summary, the SSAC concluded that “[t]hese two (2) offerors provided
the strongest non-price proposals when considering the ability to address issues via discussions
and proposed competitive pricing.” Id. at AR 10597. Concurring with the SSAC’s conclusions,
the SSA established a competitive range with J&J and Newimar and approved entering discussions
with both offerors. Tab 47 (Competitive Range Decision Document (May 12, 2021)) at AR 10598,
10607.

IV. Revised Solicitation

During discussions with J&J and Newimar, the Navy amended the Original Solicitation
twice, resulting in the Revised Solicitation at the center of this protest. See Tab 50 (Solicitation
Amendment 0008 (June 2, 2021)) at AR 10685-11016; Tab 54 (Email Transmittal (with receipt
confirmation) — Amendment 0010 (June 11, 2021)).* The Revised Solicitation is largely the same
as the Original Solicitation. Compare Tab 16, with Tab 50 at AR 10688-11016, and Tab 54. Under
the Revised Solicitation, the awarded contract would still be “a single award Firm Fixed Price
(FFP), Indefinite Delivery-Indefinite Quantity (IDIQ), performance-based type contract that is
comprised of both Recurring and Non-Recurring Work items.” Tab 50 at AR 10688. The Revised
Solicitation also still provided “for one Base Period of up to 12 months with six (6) 12 month
Option Periods, and three (3) six-month Option Periods.” Id. at AR 10689. Three major aspects

of the Revised Solicitation — the contract’s service requirements, the basis on which the offers

8 References throughout this Memorandum and Order to the “Revised Solicitation” refer to the
Original Solicitation (Solicitation No. N62470-19-R-2001 (Tab 16)) as modified by Amendment
0008 (Tab 50) and Amendment 0010 (Tab 54 Solicitation Amendment 0010 at AR 11712-11714).
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would be evaluated, and the proposal submission requirements — differed from the Original
Solicitation and warrant more attention.’

A. Service Requirements

The Revised Solicitation’s Section C includes a performance work statement listing various
service requirements that “must be met” by the contractor. Tab 16 at AR 5170; Tab 50 at AR
10691-701. Specifically, it states that “the Contractor shall furnish all labor, supervision,
management, tools, materials, equipment, facilities, transportation, incidental engineering, and
other items necessary to provide the services” in the work statement. Tab 16 at AR 5171. Most
relevant here is a requirement concerning pest control services. See id. at AR 5420.

In addition to standards for implementing a pest control plan, the work statement includes
a variety of certification, training, license, and permit requirements for the pest control services.
See id. at AR 5421-22. For example, all contractor personnel applying pesticides are required to
“comply with certification requirements in DoD Environmental Final Governing Standards (FGS)
Spain Chapter 11 — Pesticides, . . . be licensed by the Spanish government to provide pest control
in the categories specified in this contract, and . . . be registered with the applicable Chamber of
Commerce for pest management work.” Id. at AR 5422. The contractor is further required to
“obtain all necessary permits required to perform the work in this contract” and “possess a business
license issued by the Spanish applicable authority to provide pest control services.” Id.

The Original Solicitation required the contractor to provide the Navy with proof of

pesticide certification and training “15 calendar days prior to start of work,” pesticide permits 5

? Several provisions of the Original Solicitation that were not altered by Amendments 0008 or
0010 were not reproduced in the copies of those amendments. While for the sake of clarity such
provisions are referenced in this Memorandum and Order as provisions of the Revised Solicitation,
the Court cites the Original Solicitation where appropriate for those unchanged provisions not fully
reproduced in the amendments.



days prior to the start of work requiring permits,” and local/state business licenses “[p]rior to
contract award.” Tab 13 (Solicitation Amendment 0005 (October 23, 2019)) at AR 3777
(Attachment F); see Tab 16 at AR 5422 (requiring proof of licenses, permits, certification, and
training “per Section F’),AR 5484-86 (indicating in Section F that deliverables for pest control are
provided in Attachment F), AR 5507 (incorporating by reference Attachment F). These deadlines
are largely the same in the Revised Solicitation, with the notable exception that the Navy amended
the deadline for submitting local/state business licenses so that the contractor needed only to
provide a copy of their business license(s) “[p]rior to the start of performance,” rather than prior
to the award. Tab 50 at AR 10746. The Administrative Record does not include evidence that
J&J possessed applicable state and/or local pest control licenses at the time of its bid submission.
See generally Tab 19 (J&J’s initial proposal); Tab 55 (Final Proposal Revisions — J&J Worldwide
Services (June 16, 2021)) (J&J’s revised proposal).

B. Basis of Evaluation

The Navy elected to use a tradeoff process to award the contract in dispute, stating that it
“considers it to be in its best interest to allow consideration of award to other than the lowest priced
offeror or other than the highest technically rated offeror.” Tab 50 at AR 10730. The Revised
Solicitation warned offerors that “[a]ny proposal found to have a deficiency in meeting the stated
solicitation requirements or performance objectives will be considered ineligible for award, unless
the deficiency is corrected through discussions.” Id. at AR 10731. Again, while much of the
Revised Solicitation is identical to the Original Solicitation, compare Tab 16, with Tab 50, and
Tab 54, the Navy clarified when it sent offerors the amendments creating the Revised Solicitation

that the Navy would “not evaluate information within prior proposals submitted in response to



th[e] solicitation.” Tab 52 (Email Transmittal to Newimar - Request for Final Proposal
Revisions (June 2, 2021)) at AR 11370.

Ultimately, the Navy explained that it would “award the contract to the offeror submitting
the proposal determined to represent the best value — the proposal most advantageous to the
Government, price and other factors considered.” Tab 50 at AR 10730. The Revised Solicitation
explicitly defined how it would evaluate those factors. See id. at AR 10731-33. The most relevant
evaluation factors are explained below.

1. Price Evaluation

The Revised Solicitation explains that the Navy would evaluate offers “based on the total
price,” which “consists of the basic requirements and all option items.” Tab 50 at AR 10731. The
Navy stated it would “ensure a fair and reasonable price” by analyzing the offers with one or more
of the following techniques:

1. Comparison of proposed prices received in response to the RFP.

ii. Comparison of proposed prices with the IGCE.

i11. Comparison of proposed prices with available historical information.

iv. Comparison of market survey results.
v. Fair and reasonable CLIN and ELIN/unit pricing.

Id. at AR 10731. These evaluation factors remained unchanged from the Original Solicitation.
Tab 16 at AR 5549. As in the Original Solicitation, the Revised Solicitation stated that “[t]he
importance of price will increase if the Offerors’ non-price proposals are considered essentially
equal in terms of overall quality, or if price is so high as to significantly diminish the value of a
non-price proposal’s superiority to the Government.” Tab 50 at AR 10723.

ii. Non-Price Evaluation

While the evaluation factors for price proposals remained unchanged, the Navy made
significant changes to the non-price evaluation factors in the Revised Solicitation. The most

significant change entailed elimination of Factor 2 — Staffing Approach. Tab 50 at AR 10732.
10



The SSA had recommended eliminating that factor because both offerors in the competitive range
— J&J and Newimar — were deficient in that category during the initial evaluation, and the SSA
believed that both offerors’ “deficiencies under this Factor could be easily corrected without
representing a risk of unsuccessful performance going forward.” Tab 47 at AR 10607. Thus,
under the Revised Solicitation, the Navy only evaluated Factors 1 (Corporate Experience), 3
(Safety), and 4 (Past Performance). See Tab 50 at AR 10723, 10731-33. The Revised Solicitation
expressly stated that such factors combined “are significantly more important than price.” Id. at
AR 10723.

1. Factor 1 — Corporate Experience

The Corporate Experience factor “pertains to the types of work and volume of work
completed by a contractor that are comparable to the types of work covered by this requirement,
in terms of size, scope, and complexity.” Tab 50 at AR 10723. The Navy explained that it would
use “recent and relevant experience” to evaluate the offerors’ ability to meet the solicitation
requirements. Id. at AR 10731. To facilitate the Navy’s evaluation, offerors were required to
submit, inter alia, at least two recent and relevant projects, but no more than five projects. /d. at
AR 10731-32. Furthermore, the Navy would only evaluate information provided on Attachment
J-2, discussed below in more detail, with respect to submittal instructions. /d. at AR 10732.

The Revised Solicitation explained that “[r]ecent and relevant projects must be of similar
size, scope, and complexity to this requirement and must meet the recency and relevancy
requirements provided in the submittal requirements for this factor.” Id. Additionally, the Navy
stated it would “consider the depth and breadth of the relevant experience, focusing on
performance of technical specifications to be performed under this contract, to evaluate the level

of risk of unsuccessful performance.” Id. The Navy also reserved the right to consider more recent
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projects more favorably than older projects. /d. Finally, the Navy explained that projects where
the offeror acted as a prime contractor may be viewed more favorably than projects where the
offeror acted as a subcontractor, and that projects performed by the offeror may be viewed more
favorably than those performed by a proposed subcontractor or affiliate. /d.

2. Factor 3 — Safety

The Safety factor examined “the degree to which subcontractor safety performance (if
subcontractors are utilized) will be considered in the selection of all levels of subcontractors on
the upcoming contract and the degree to which [the offeror] will monitor the safety performance
of its own employees and its subcontractors during performance.” Tab 50 at AR 10733. The
Revised Solicitation explained that this factor “will be rated Acceptable or Unacceptable.” Id. at
AR 10723, 10731. Accordingly, if an offeror received an “Unacceptable” for this factor, it would
be ineligible for award “unless discussions are conducted and the Unacceptable rating is corrected
through discussions and proposal revisions.” Id. at AR 10723, 10731.

3. Factor 4 — Past Performance

The Past Performance factor “pertains to both the relevance of recent efforts and how well
a contractor has performed on contracts.” Tab 50 at AR 10723. The Navy explained that it would
evaluate the recent and relevant projects offerors submitted under Factor 1 and noted that it may
analyze unsubmitted information “documented in known sources.” Id. at AR 10733. It further
explained that it “will consider the recency and degree of similarity, using the parameters
established in Factor 1, between the project and the subject contract.” Id.

The Revised Solicitation also explained that the Navy would use the offerors’ “past

performance evaluations and all other past performance information reviewed by the Government”
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to evaluate whether an offeror has “a trend of satisfactory performance.” Id. The following factors
would be used to look for such a trend:

- A pattern of successful completion of tasks;

- A pattern of deliverables that are timely and of good quality;

- A pattern of cooperativeness and teamwork with the Government at all levels
(task managers, contracting officers, auditors, etc.); and

- Recency of tasks performed that are identical to, similar to, or related to the task
at hand.

Id. Finally, the Revised Solicitation explained that a past project with little or no information
available related to past performance “will receive a Neutral Confidence Rating.” /d.

4. Relative Weight of the Factors

In addition to eliminating Factor 2 as an evaluation point for the non-price proposals, the
Revised Solicitation made notable changes to the balance of the remaining non-price factors.
Instead of Factors 1 and 2 combined being of equal importance to Factor 4, the Revised Solicitation
stated that “Factor 1 is of equal in [sic] importance to the past performance evaluation/performance
confidence assessment Factor 4.” Tab 50 at AR 10723.

1i1. Responsibility Evaluation

Even if an offeror presents the best value to the Navy based on its price and non-price
proposals, it cannot receive an award if the Navy determines it is not a responsible offeror. Tab

50 at AR 10723. The Revised Solicitation stated that the Navy will evaluate responsibility “in
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accordance with FAR Part 9, specifically 9.104-1.” Id. at AR 10725. For an offeror to be
considered responsible under that regulation, it must:

(a) Have adequate financial resources to perform the contract, or the ability to
obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed delivery or performance
schedule, taking into consideration all existing commercial and governmental
business commitments;

(c) Have a satisfactory performance record . . . ;

(d) Have a satisfactory record of integrity and business ethics . . . ;

(¢) Have the necessary organization, experience, accounting and operational
controls, and technical skills, or the ability to obtain them . . . ;

(f) Have the necessary production, construction, and technical equipment and
facilities, or the ability to obtain them . . . ; and

(g) Be otherwise qualified and eligible to receive an award under applicable laws
and regulations.

FAR § 9.104-1. The Revised Solicitation did not mention compliance with local, foreign
laws or regulations as an additional responsibility criterion. Tab 50 at AR 10725. Instead,
the Revised Solicitation required bidders to submit local/state business licenses “/p/rior to
the start of performance.” Id. at AR 10746 (emphasis added). Essentially, the Revised
Solicitation revised the license requirement to be a post-award, pre-performance
requirement. In response to questions about the Original Solicitation — which was also
silent regarding compliance with local laws and regulations for the responsibility
determination, see Tab 16 at AR 5540 — the Navy explained that “[t]he awardee,” not
offerors, “will be responsible for complying with Spanish law as stated throughout the
solicitation.” Id. at AR 5516. Offerors needed only to comply with the solicitation in
which “[t]he Government has provided sufficient information . . . for offerors to prepare

price proposals.” Id.
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C. Instructions and Conditions

The Navy set a deadline of June 16, 2021, for J&J and Newimar to submit final revised
proposals. Tab 50 at AR 10686. The Revised Solicitation included several notable requirements
for the offerors’ price submittals and non-price submittals. /d. at AR 10723-30.

1.  Price Submittals

Under the Revised Solicitation, each offeror was required to submit an attachment with
pricing for 20 CLINs and a separate attachment with proposed unit prices for numerous ELINs.
Tab 50 at AR 10724. If the offeror relied upon a subsidiary or affiliate for resources, it had to
identify each such entity. /d. The offeror was also required to include a narrative “that clearly
demonstrates that the affiliates/subsidiaries . . . will have meaningful involvement in this contract.”
Tab 50 at AR 10725. The narrative also had to “state specific commitments of resources (e.g.,
personnel, equipment)” that the subsidiary or affiliate would provide, along with a description of
the work that the subsidiary or affiliate would perform or manage on behalf of the offeror. /d.

While not evaluated as part of the price proposal, each offeror was required to submit
several documents along with its price proposal that would serve as the basis for the Navy’s
responsibility determination. /d. The Revised Solicitation requested three classes of information:
(1) “the latest three complete fiscal year financial statements for the prime contractor,” (ii) “[o]ne
(1) signed Bank Reference demonstrating adequate financial resources,” and (iii) “[t]hree (3)
signed credit references.” Id.

ii.  Non-Price Submittals

Turning to non-price submittals, each offeror was required to include the identity of any
subcontractor or affiliates and what role they would play if the contractor’s proposal relied on the

“resources (1.e.: corporate experience) of a . . . subsidiary/affiliate” in its non-price submittal. Tab
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50 at AR 10726. The Revised Solicitation also included specific requirements for each of the
three factors the Navy would use to evaluate the non-price submittals: Corporate Experience,
Safety, and Past Performance. /d. at AR 10727-29.

1. Factor 1: Corporate Experience

Under the Corporate Experience factor, each offeror was required to submit no more than
“five (5) examples of relevant projects.” Tab at AR 10727. The Revised Solicitation required the
submitted projects to include at least “two (2) recent and relevant projects”; at least “one (1) recent
and relevant project demonstrating performance of services comparable to [the Custodial]
technical specification 1503010”; and at least “one (1) recent and relevant project demonstrating
services comparable to two (2) other annexes/sub-annexes on the same project),” from among the
following — aviation fuel support, family housing, facility management, custodial, pest control,
integrated solid waste management, grounds maintenance and landscaping, and environmental.
1d.

Offerors were permitted to rely on a proposed subcontractor to demonstrate corporate
experience but were “still limited to a total of five (5) recent and relevant projects.” Tab 50 at AR
10728. The Revised Solicitation required the offeror to complete Attachment J-2 Corporate
Experience Project Data Sheet, to “clearly explain and demonstrate to the Government how [the
offeror’s] work experience, and the experience of each Team Member (if applicable), for each
submitted project is relevant to the contract requirements in this solicitation.” Id. Notably,
Attachment J-2 required the offeror to disclose for each project whether it was the prime or
subcontractor, and to state the percentage of work it self-completed. Tab 8 at AR 443 (Attachment
J-2); see Tab 50 at AR 10710 (incorporating Attachment J-2 by reference into the Revised

Solicitation).
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2. Factor 3: Safety

The Revised Solicitation also required the offeror to submit a narrative explaining the
approach it would “implement to evaluate safety performance of its own employees and its
subcontractors (if subcontractors are utilized).” Tab 50 at AR 10729. The Revised Solicitation
further required offerors to “submit both (1) a plan to include the safety performance of
subcontractors in the selection process for all levels of subcontracting (if subcontractors are
utilized) and (2) a plan to monitor the safety of its own employees and subcontractors (if
contractors are utilized) during contract performance.” Id.

3. Factor 4: Past Performance

For past performance, the Revised Solicitation required offerors to address “[s]ubmit a
completed [Contractor Performance Assessment Rating System (CPARs)] evaluation for each
project submitted under Factor 1.” Tab 50 at 10729. The Revised Solicitation allowed offerors to
“provide any information on problems encountered and the corrective actions taken on projects
submitted under Factor 1.” Id. It also allowed them to “address any adverse past performance
issues.” Id. The Revised Solicitation specified that while the Navy would analyze the past
performance information submitted by the offerors, “the Government may review any other
sources of information for evaluating past performance.” Id. Those “sources may include, but are
not limited to, past performance information retrieved through the Contractor Performance
Assessment Rating System (CPARs) . . ., Federal Awardee Performance Integrity Information
System (FAPIIS), Electronic Subcontract Reporting System (eSRS), and any other known source
not provided by the offeror.” Id.

V. Source Selection Authority’s Analysis Following Corrective Action

J&J and Newimar each submitted final revised proposals before the Revised Solicitation’s

June 16, 2021 deadline. Tab 55; Tab 56 (Final Proposal Revisions — Newimar, S.A. — Cover Letter
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(June 16, 2021)). Following the SSEB’s and the SSAC’s proposal evaluations, the SSA
“independently analyzed all evaluation and selection information,” and recommended awarding
the contract to J&J. Tab 59 (Source Selection Decision Document (August 16, 2021)) at AR
13230. As detailed below, the SSA determined that J&J’s offer was more advantageous on both
price and non-price factors. Id. at AR 13234. Additionally, the SSA reasoned that J&J’s bid also
met the responsibility requirement and complied with Navy’s Agreement on Defense Cooperation.
Tab 60 (Responsibility Determination Memorandum & Supporting Documents (August 16,
2021)); Tab 61 (Post-Negotiation Business Clearance Memorandum (August 25, 2021)) at AR
13438; Tab 78 (Memorandum for the Spanish Section of the Permanent Committee (July 21,
2020)); Tab 79 (Navy Email to the Permanent Committee - PC Contract Award Approval (June
23,2021)). Accordingly, the SSA concluded that “there is adequate rationale to support the award
to J&J . . . without further discussions.” Tab 59 at AR 13235.

A. Price Evaluation

The SSA concluded that both offerors’ prices were fair and reasonable, but that J&J offered
a less expensive price. Tab 59 at AR 13231. It found “that the use of comparison amongst offers
in price competition and comparison of offers to the Independent Government Cost Estimate
(IGCE), are each an adequate price analysis tool to establish price reasonableness.” Id. It also
concluded that “neither offer was unbalanced in any respect.” Id. In making these findings, the
SSA “concur[ed] with the evaluation of the offerors in the Price Evaluation Findings Report and
agree[d] with those evaluations as addressed by the SSAC.” Id.

The SSA cited the SSAC’s rationale to support its conclusion that adequate price
competition exists. /d. The SSAC had found adequate price competition given “two (2) offerors
submitted prices that addressed all of the price proposal requirements, and while there were minor

discrepancies in certain line items, the price evaluation team was able to calculate validated prices
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for both offerors in accordance with the RFP.” Tab 58 (Source Selection Advisory Council Report
(August 11, 2021)) at AR 13225. The SSA then proceeded to compare J&J’s price to Newimar’s
price. Tab 59 at AR 13232. As demonstrated in the below table, J&J’s total validated price was

9.64% less expensive than Newimar’s validated price.

e | Percentage Difference
Offeror Total Price Lo D]HE_WME E— Greater than Lowest
than Lowest Offeror
Offeror
J&J £132.024 53201
Newimar $145,744.676.24 $12.820,143.33 0.64%

1d.
The SSA also used comparisons to the IGCE to establish that the offerors’ prices were fair

and reasonable. Tab 59 at AR 13231. The table below illustrates the results of that comparison:

Offeror Total Price Difference from Difference from
IGCE (Dollars) | IGCE (Perceniage)
IGCE $154.568.221.57
J&]I $132.924 53201 | (321,643 688 66) (14.00%)
Newimar $145 744.676.24 | (5$8.823.54533) (5.71%)

1d. Both offers were more advantageous than the IGCE, with J&J’s offer providing a greater price
advantage over the IGCE. Id.

The SSA references the SSEB’s report to support its conclusion “that neither offer was
unbalanced in any respect.” Id. The SSEB’s PET had focused its price balancing analysis “on
ensuring each offer’s pricing is reasonably balanced across the base and all option periods, as well
as between Recurring and Non-Recurring Work CLINs.” Tab 57 at AR 12884. It also
“consider[ed] risk if an instance of material unbalance occurs.” Id. The PET performed its analysis
by:

calculat[ing] and compar[ing] the percentage variance (difference) between

successive Recurring Work (RW) and successive Non-Recurring Work (NRW)
CLINSs in each offeror’s proposal. The PET calculated and compared the annual
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percentage variance between each set of successive RW CLINs and between each
set of successive NRW CLINs. Additionally, the PET calculated and compared the
percentage variance between the first and last RW CLINs and first and last NRW
CLINs. For those foregoing calculations, the PET used the later occurring CLIN
year in each comparison as the basis of comparison (denominator) in the percentage
calculation. . . . After calculating and comparing the variance between CLINs as
described above, the PET next calculated the mean and median annual variance
between RW CLINs year-by-year and NRW CLINs year-by-year. Finally, the PET
calculated the average and median variances for the following comparisons across
both offerors: (1) RW variance between first and last CLIN, (2) NRW variance
between first and last CLIN, (3) RW variance between the base and first option
CLIN, (4) NRW variance between the base and first option CLIN, (5) the annual
variance between each RW CLIN, and (6) the annual variance between each NRW
CLIN. This resulted in eleven (11) across-all-offeror statistics.

Id. The PET found that Newimar’s and J&J’s pricing each had minute, annual differences between
successive RW and NRW CLINs. Tab 57 at AR 12884-85. For example, Newimar’s “largest
NRW CLIN variance between any two consecutive performance periods was a 1.5% increase
between CLIN 0014 and the adjusted amount of CLIN 0016,” and J&J’s “largest NRW CLIN
variance between any two consecutive performance periods was a.% increase between CLIN
0014 and the adjusted amount of CLIN 0016.” Id. at AR 12885.

The SSEB had also “valuated the price difference between the RW and NRW within the
base period and each option year.” Id. It found that both offerors’ pricing reasonably balanced
RW and NRW within each period of performance. Id. Although J&J’s pricing distributed less
cost to NRW than did the IGCE, the SSEB concluded that the “approximately seven (7) percent”
variance from the IGCE in comparable CLINs “are relatively minor and not significant enough for
the PET to conclude that a lack of balance is present.” Id. Similarly, while Newimar’s pricing
distributed more cost to NRW than the IGCE, the SSEB reasoned that an “approximately two (2)
percent” variance from the IGCE in comparable CLINs is “also relatively minor and not significant
enough for the PET to conclude that a lack of balance is present.” Id. Thus, the SSEB concluded

that “neither of the offerors were found to have overstated or understated their RW or NRW pricing
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in an unbalanced manner.” Id. The SSEB also noted that “the balance of prices between the RW
and NRW within each performance period is remarkably consistent throughout for both offerors,
in that neither offeror’s RW or NRW percentage varied more than two-hundredths of a percent
year-over-year.” Tab 57 at AR 12886. As the SSEB concluded that neither offeror submitted
unbalanced pricing, it concluded that “a determination of the risk that flowed from unbalanced
pricing is unnecessary.” Id. The SSAC and the SSA independently adopted the SSEB’s price
findings. See Tab 58 Tab 59.

B. Technical Evaluation

The SSA likewise concurred with and validated the SSEB’s and SSAC’s non-price
conclusions. Tab 59 at AR 13231. It “agree[d] with the technical evaluations, the strengths,
weaknesses, deficiencies, and ratings for each factor, and with the past performance confidence
assessments as addressed by the SSEB for each offeror.” Id. Those results, discussed in more

detail below, are summarized in the following table:

Non-Price Evaluation Summary Chart
Offeror CFa‘ctm" lt Factor 2 Factor 3 Fa; tﬂ:‘ +
erors orporate RESERVED* Safety as
Experience : Performance
J&J Mamntenance, Inc. dba J&J e Substantial
Worldwide Services (J&7T) Outstanding Re q* Acceptable Confidence
SEIVE .
: : . Substantial
Newimar, S A (Newimar) Outstanding Acceptable Confidence

*NOTE: The Government removed Factor 2 from evaluation via Amendment 0008 to the solicitation.

1d.

1. Factor 1: Corporate Experience

The SSEB rated both offerors “Outstanding” for Corporate Experience. Tab 57 at AR
13193, 13206. All four projects that J&J submitted in satisfaction of this factor “were recent and

relevant,” and all four “were offered as experience for the Offeror.” Id. at AR 13193. J&IJ self-
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performed 75% of the work on its first project, id. at AR 13195; 97% of the work on its second
project, id. at AR 13198; 91% of the work on its third project, id. at AR 13200; and 90% of the
work on its fourth project.'® /d. at AR 13204. The SSEB also considered the two projects Newimar
submitted to satisfy this factor’s “recent and relevant projects.” Id. at AR 13206. Newimar self-
performed 83% of the work on its first project, and 85% of the work on its second project. Id. at
AR 13207, 13209.

1. Factor 3: Safety

The SSEB rated both offerors “Acceptable” for Safety. Tab 57 at AR 13211-12. Both
proposals met the requirements of the Revised Solicitation, and the SSEB found the risk of
unsuccessful performance “no worse than moderate.” 1d.

ii1. Factor 4: Past Performance

The SSEB likewise gave J&J and Newimar identical “Substantial Confidence” adjectival
ratings for Past Performance. Tab 57 at AR 13213, 13215. J&J submitted four projects for
consideration. Id. at AR 13213. “Both the consistency and degree of the positive ratings on two
(2) very relevant contracts (Projects 1 and 4) and two (2) relevant contracts (Projects 2 and 3) led
the Government to develop a high expectation that J&J will successfully perform the required
effort.” Id. Newimar submitted two projects for consideration. See Tab 57 at AR 13214. “Both
the consistency and degree of the positive ratings on the two (2) very relevant contracts led the
Government to develop a high expectation that NEWIMAR will successfully perform the required

effort.” Id.

10 The “self-performed” work on the fourth project was performed by a joint venture, -
“which consists of J&J Worldwide Services hand*.” Tab 57

at AR 13204.
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C. Best Value Determination

After conducting an “independent review of each offeror’s proposal, the SSEB report, and
the SSAC report,” the SSA concluded that J&J was “the number one (1) overall ranked Offeror in
the best value analysis, considering both price and non-price factors.” Tab 59 at AR 13232-33.

The table below summarizes the SSA’s evaluation:

EVALUATION SUMMARY CHART
ot Cctor 1. Factor2. | Facor3. | Foctord | OVerll yopgeied Price [ Price | Overall
Frors E:I.Tfi:::e RESERVED* Safety - 1‘;‘;"’;’]"‘; {Total Price for | Ranking | Ranking
All CLINS)
J&J Maintenance, Inc. Substantial
dba J&J Worldwide Outstanding Acceptable Con.fﬁz-]:nte Outstanding | $132,924 532 91 1 1
Services (J&T)
Reserved*
Newimar, 5 A, ) Substantial . - -
(Newimar) Outstanding Acceptable Confidence Outstanding | $145,744,676.24 2 2
Independent
Govemment Cost
Estimate (IGCE)

*NOTE: The Government removed Factor 2 from evaluation via Amendment 0008 to the solicitation.

Id. at AR 13232.

While the offerors received identical adjectival ratings on Factor 1 (Corporate Experience),
the SSA “considered J&J to have a slight advantage over Newimar.” /d. at AR 13234. It reasoned
“that while both offerors demonstrated experience in performing each of the technical
specifications required by this contract, J&J’s corporate experience shows a greater breadth of
experience over Newimar with four (4) relevant projects compared to the two (2) relevant projects
offered by Newimar.” Id. at AR 13233. The SSA also noted “that while Newimar’s project no. 2
was relevant it was not particularly recent having completed performance in December of 2014,
and the solicitation states that projects performed more recently may be considered more
favorably.” Id. The SSA then explained that it considered “the degree of self-performance on

each project and noted that J&J self-performed 97% and 91% of the work respectively on projects
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2 and 3 where they performed individually as a prime, and self-performed 75% and 90% of the
work respectively on projects 1 and 4 where they performed as part of a Joint Venture, which was,
on average, slightly higher than the 83% and 85% of the work self-performed on each of
Newimar’s two projects.” Tab 61 at 13436. While J&J’s higher degree of self-performance
offered “some minor value,” the SSA determined that “Newimar’s history of performing at NS
Rota did not add any more value for the Government than J&J’s demonstrated capability of
performing on projects with essentially the same scope of services at locations around the world.”
Tab 59 at AR 13233-34.

The SSA again found distinctions between the offerors on Factor 4 (Past Performance)
even though J&J and Newimar both received “Substantial Confidence” ratings. Id. at AR 13234.
The SSA reasoned that “J&J has consistently received positive ratings on four (4) contracts (two
(2) Very Relevant projects and two (2) Relevant), whereas Newimar has consistently received
positive ratings on two (2) Very Relevant contracts.” Id. Additionally, the SSA stated that
although “J&J’s individually performed projects (Projects 2 and 3) demonstrated a lo