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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

IN REE MVA INC
Securities Litigation
Case No. 2:05-cv-201-Ft M 29DNF

CPI Nl ON AND ORDER

This matter is before the Court on consideration of the
Magi strate Judge’s Report and Recommendation (Doc. #183), filed
August 25, 2009, recommendi ng that defendants’ Dispositive Mtion
for Summary Judgnment (Doc. #155) be granted. Lead Plaintiffs filed
bjections to the Report and Recommendati on of Magistrate Judge
Frazier (Doc. #187) on Septenmber 18, 2009, and defendants filed a
Response in Qpposition (Doc. #188) on Cctober 5, 2009.

l.

After conducting a careful and conpl ete revi ew of the findings
and recommendations, a district judge nay accept, reject or nodify
the magistrate judge’'s report and recommendati on. 28 U.S.C. 8

636(b)(1): WIllians v. Wainwight, 681 F.2d 732 (11th Gr. 1982),

cert. denied, 459 U. S. 1112 (1983). A district judge “shall make

a de novo determnation of those portions of the report or
speci fi ed proposed findings or recomendati ons to which objection
is made.” 28 U S.C 8§ 636(b)(1)(O. This requires that the
district judge “give fresh consideration to those issues to which

specific objection has been nmade by a party.” Jeffrey S. v. State

Bd. of Educ., 896 F.2d 507, 512 (11th Cr. 1990)(quoting H R 1609,
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94th Cong. 8 2 (1976)). The court may accept, reject or nodify, in
whole or in part, the findings and recommendations. 28 U S.C. 8§
636(b) (1) (C. The district judge reviews |egal conclusions de

novo, even in the absence of an objection. See Cooper-Houston v.

Southern Ry., 37 F.3d 603, 604 (11th Cr. 1994); Castro Bobadilla

v. Reno, 826 F. Supp. 1428, 1431-32 (S.D. Fla. 1993), aff’'d, 28
F.3d 116 (11th Cr. 1994) (Table).
.

This is a securities class action | awsuit brought by i nvestors
of Findwat.com Inc. (now known as Mva, Inc.)? against the
corporation and sone of its officers or forner officers.
Plaintiffs allege that Defendants made false and m sleading
statenents and material om ssions in order to inflate the price of
the corporation’s stock in violation of the Securities and Exchange
Act of 1934.

Plaintiffs fil ed an Amended Conpl aint setting forth two counts
which alleged eleven false and fraudul ent statenents. In the
Court’s March 15, 2007, Opinion and Order (Doc. #91), the Court
di sm ssed t he Anended Conpl aint as to statenents one through nine,
but found statenments ten and eleven to be sufficiently pled.
Statenent ten related to a February 23, 2005, conference call in

whi ch defendants Pisaris-Henderson and Agius stated in part:

!On June 6, 2005, FindWat.com Inc. changed its nane to
Mva, Inc. The Court wll generally refer to the corporate
Def endant as Fi ndWat .



Third, we believe that lead quality should be and is
becoming increasingly inportant to advertisers, and
recent press coverage has focused substantial attention
on the click broad i ssue and howit effects |lead quality.
For several years, we have understood the i ssue and have
been i nvesting heavily in protecting the integrity of our
networks through both automated and human systens,
thereby limting our exposure to the issue.

That said, we believe that ultimately the value of a | ead
i s best determ ned by whet her that | ead actually converts
to a sale. Qur recent acquisition of Mva enpowers our
visibility intothe click stream and for businesses with
Mva storefronts, we are now able to track and add from
the first click through to the point-of-sale. W don't
need to enploy intuition or advanced algorithns to
determ ne whether traffic sources are good or bad. W are
creating a single transparent platform that conbines
rel evant advertising wth the visibility to nmeasure
conversion rather than clicks al one, thereby giving us
the ability to renove traffic sources from our networks
t hat do not nmeet our high standard of conversion netrics,
aligning our interest wwth those of our advertisers.

In fact, during 4 we intentionally renoved nunerous
traffic sources that would otherwise have produced
approxi mately $70,000 of revenue per day. This action
further illustrates our long-term view towards
mai nt ai ni ng high standards and delivering high-quality
| eads to our advertisers.

Let ne repeat we have intentionally renoved traffic
sources from our distribution network that would
ot herwi se have produced approxi mately $70, 000 of revenue
per day in topline revenue. Again, our focus is to
deliver traffic that converts rather than just clicks
al one.

Al though in the short-termallowing this traffic within
our network coul d reduce revenues, we believe we’'re best
served in the long-termby |eading the industry through
the creation of a transparent platformthat will further
differentiate our Conpany within the perfornmance-based
mar ket i ng worl d.

(T 87)(enmphasis in original). Plaintiffs allege that these

statenents are fal se because the fraudul ent revenue sources were
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not renoved, according to the fornmer Senior Director of Business
Devel opnent, a fornmer Marketing Manager, anonynous reports givento
Plaintiffs |ead counsel, and an i nternal Findwat report. (Y 88.)

Statenment el even related to a March 16, 2005, Form 10-K fil ed
with the Securities and Exchange Comm ssion for the year ending
Decenber 31, 2004. The Formwas signed by all individual Defendants
and certified by Def endants Pi sari s-Henderson and Thune pursuant to
t he Sarbanes- Oxl ey Act of 2002. Plaintiffs cited to the foll ow ng
portion of the Form

Additionally, the U S. Congress and sonme state
| egi sl atures have introduced | egislation designed
to regul ate “spyware,” which has not been precisely
defined, but which is often defined as software
installed on consuners’ conputers wthout their
informed consent and which is designed to gather
and, in sone cases, dissem nate information about
t hose consuners, including personally identifiable
information, w thout the consuners’ consent. W do
not rely on “spyware” for any purpose and it is not
part of our product offerings, but the definition
of spyware or proposed legislation relating to
spyware may be broadly defined or interpreted to
include legitimate ad-serving software, including
t ool bar offerings currently provided by our Primary
Traffic division. Currently, | egi slation has
focused on provi di ng | nt er net users wth
notification of and the ability to consent or
decline the installation of such software, but
there can be no guarantee that future |egislation
wi |l not provide nore burdensone standards by which
software can be downloaded onto consuners’
conputers. Currently all downl oadabl e software that
we distribute requires an express consent of the
consuner and provides consuners wth an easy
mechanismto delete the software once downl oaded.

W have inplenented screening policies and
procedures to mnimze the effects of these
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fraudul ent clicks. W believe that these policies
and procedures assist us in detecting fraudul ent
click-throughs, which are not billed to our
adverti sers. However, it is difficult to detect
all fraudulent clicks and detection nay becone nore
difficult in the future if third parties inplenent
nor e sophi sti cat ed f raudul ent click-through
schenes. To the extent that we are unable to
detect click-through fraud, we may refund revenue
that our advertiser have paid to us that is later
di scovered to be attributed to these fraudul ent
click-throughs. If we find new evidence of past
fraudul ent clicks, we may have to issue refunds to
advertisers retroactively for anounts previously
paid to our FindWat.com or Espotting Network
di stribution partners.

Fromtinme to time, we receive fraudulent clicks on
our ads by persons seeking to increase the
advertising fees paid to distribution partners
within our Findwat.com and Espotting Networks.
Click-through fraud occurs when a person or program
clicks on an advertisenent displayed on a website
for the purpose of generating a click-through
paynment to the Fi ndwWwhat.com and Espotting Networks
partner rather than to view the underlying content.
We have devel oped automated proprietary screening
applications and procedures to mnimze the effects
of these fraudul ent clicks. dick-throughs received
t hrough t he Fi ndWhat. comand Espotti ng Networ ks and
through our private |abel partners’ networks are
evaluated by these screening applications and
procedures. W constantly evaluate the efficacy of
our efforts to conbat click-through fraud, and may
adjust our efforts for specific distribution
partners or in general, depending on our ongoing
anal ysis. These changes i npact the nunber of click-
t hroughs we record and bill to our advertisers, the
bid prices our advertisers are willing to pay us
for click-throughs and the revenue we generate.

During 2004 and 2003, no advertiser account
represented nore than 10% of our total revenue. W
purchase Internet traffic from our distribution
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partners. Expressed as a percentage of revenue,
none of the traffic purchased from any of these
distribution partners represented over 10% of
consolidated revenue in 2004. Internet traffic
purchases from one distribution partner in 2003
represented nore than 10% of total revenue.

In the second half of the fourth quarter of 2004,
we ceased di spl ayi ng advertisenents wth
di stribution partners and affiliates of
distribution partners whose traffic did not
adequately convert to revenue for our advertisers
in conjunction wth our continued efforts to
increase the quality of the Internet users
accessing our custoners’ advertisenents. Measured
at the end of the fourth quarter, the renoval of
these distribution partners reduced our average
click-through revenue by approxi mately $70, 000 per
day conpared to what each such distribution partner
had been producing on a daily basis imediately
prior to renoval. During 2003 and as a matter of
ongoi ng business practice, we renoved one or nore
distribution partners from our network at various
times, however the inpact to our revenue was not
significant to the quarter or the year when they
were renoved. W plan to continue our efforts to
provi de our advertisers with high quality Internet
traffic, an undertaking that may have short-term
negative effects on our revenue, but which we
believe will ultimately inprove our click-through
revenue in the long-term W consider the renova

of these distribution partners in the second half
of the fourth quarter as ordinary to our business
and in conformty with our |long-stated goal of
provided [sic] high quality traffic to our
advertisers. In addition, although the Conpany
admtted in the Form 10-K that it renoved “one or
nmore distribution partners from [its] network at
various tines” during 2003 “and as a natter of
ongoi ng busi ness practice,” Defendants represented
that “the inpact to [the Conpany’s] revenue was not
significant to the quarter or the year when [the
di stribution partner(s)] were renoved.”

(77 89, 91, 93, 95)(enphasis in original).



Plaintiffs alleged that statements nade in the Form “[w] e do
not rely on ‘spyware’ for any purpose and it is not part of our
product offering,” were false and m sleading because the two
| argest distribution partners did in fact rely upon spyware. (ld.
at 9 89-90.) Additionally, statenents nmade in the Form assuring
t hat Fi ndWhat was i npl enenting screeni ng policies and procedures to
mnimze fraudulent clicks were allegedly false and m sl eading
because Defendants knew or should have known that the majority of
their distribution network relied on click fraud, (id. at Y 91-
92); statenents nmade that “none of the traffic purchased from any
of these distribution partners represented over 10%of consol i dated
revenue in 2004” were fal se and m sl eadi ng because the percentage
of revenue generated by two distribution partners exceeded the
threshold w thout disclosure, (id. at Y 93-94); and statenents
that distribution partners were taken off line in the fourth
gquarter of 2004 were untrue (id. at 9§ 96).

On July 17, 2007, the Court granted reconsideration as to the
i ssue of whether scienter was adequately pled. (Doc. #112.) Upon
reconsi deration, on February 15, 2008, the Renewed Mdtion to
Di smss was further granted to di sm ss individual defendant Phillip
Thune as to the February 2005 conference call and i ndividual
def endant Brenda Agius in all respects. (Doc. #138.) On March 12,
2008, the Court issued an Opinion and Oder (Doc. #139)
specifically reiterating that all statenments prior to the February
23, 2005 conference call were not actionable and had no basis for
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ltability, and certifying a class as “consisting of all persons who
purchased the common stock of FindWat.com between February 23,
2005 and May 4, 2005.” (Doc. #139, pp. 4, 23.)

Plaintiffs have succinctly sumrmari zed the current nature of
their case as foll ows:

This is a securities class action against Mva, Inc. and

certain of its forner officers and directors.

Plaintiffs’ allegations are very straightforward: on

February 23 and March 16, 2005, Defendants Made fal se

statenents and om ssions regarding the quality of Mva’'s

internet traffic. These false statenents and om ssions
caused Mva's stock price to becone artificially
inflated, until a series of corrective di scl osures on May

5, 6, and 9, 2005 cause Mva's share price to plumet,

costing investors over $22 nillion.
(Doc. #187, p. 1.)

.

The Mdtion for Summary Judgnent argues that plaintiffs have
not shown the elenments of |oss causation and damages related to
either of the two remaining fal se statenents. Plaintiffs rely upon
t he expert opinion of Scott D. Hakala, Ph.D., CFAto establish both
el emrents. The Report and Recommendati on found that the notion for
summary judgnment should be granted. The Magistrate Judge
consi dered the evidence and testinony of Dr. Hakala wi thout ruling
on defendants’ notions addressing the admssibility of his
testi nony.

The Court easily concludes, as did the Magi strate Judge, that

nei t her econom ¢ | 0oss nor | oss causati on have been shown as to the

March 16, 2005, statenent in the SEC Form 10-K filing. Thi s



statenment was not even listed as an event in Dr. Hakala s Event
Study, and in his deposition Dr. Hakala stated he did not include
t his because the representations in the filing were a repetition of
prior statenments rather than containing new information, and the
statenent did not nove the market either up or down. \Wile Dr.
Hakal a retracted this in a suppl enental declaration, the retraction
isinsufficient to create a genuine issue of material fact in light

of his clear testinony in the deposition. McCormck v. Gty of

Fort Lauderdale, 333 F.3d 1234, 1240 n.7 (11th G r. 2003).

I n any event, the evidence does not provide any material fact
whi ch woul d suggest that either statenment caused econom c | o0ss.
Dr. Hakala testified that the full anobunt of the alleged price
inflation of the stock - 26.44% - existed begi nning February 24,
2004, nore than a year before either of the statements remaining in
the Amended Conplaint, and remained at that |evel after the
statenents at i ssue. Thus, the evidence fromplaintiff establishes
that the inflationin the stock price was caused by statenents nmade
prior to the class period in this case. As Dr. Hakala testified,
“the inflation predates the class period, even if it’s not
actionabl e according to the Court.” (Deposition, p. 19.) As the
Magi strate Judge correctly found, Doc. #183, p. 12, the evidence
from Dr. Hakala does not provide sufficient facts to create a
di sputed issue of material fact as to |oss causation or economnc
| oss. Al t hough the Magistrate Judge also expressed additiona
“concerns” (Doc. #183, pp. 13-14) about both statenents, it is
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clear that Dr. Hakala's evidence was insufficient to defeat the
summary judgnent notion under the rules summari zed above.

The Court has carefully considered the objections to the
Report and Recomendation, as well as the record. The Court
overrul es the objections, and adopts the Report and Recommendati on,
as supplenented by this Opinion and Order.

Accordingly, it is hereby

ORDERED AND ADJUDGED:

1. Defendants’ Mtion for Leave to File Reply Menorandumin
Support of Their Dispositive Mdtion for Summary Judgnent and Moti on
to Exclude to Exclude [sic] the Expert Opinions of Scott D. Hakal a
(Doc. #174) is DEN ED as noot.

2. Defendants’ Motion to Exclude the Expert Opinions of Scott
D. Hakal a (Doc. #153) is DEN ED as noot.

3. Lead Plaintiffs’ Mdtion In Limne to Excl ude the Testi nony
and Expert Report (Doc. #158) is DEN ED as noot.

4. Def endants’ Mdtion to Strike Declaration of Scott D.
Hakal a Regarding the OQpinions of Dr. Laura E. Sinmons (Doc. #169)
i s DENI ED as noot .

5. Defendants’ Mdtion and Supporting Menorandumto Stri ke the
Decl aration of Scott D. Hakal a Regardi ng Defendants’ D spositive
Motion for Summary Judgnent (Doc. #173) is DEN ED as noot.

6. Defendants’ Mdtion for Leave to File Reply Menorandumin

Support of Their Mtion to Strike Declaration of Scott D. Hakal a
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Regar di ng Def endants’ Di spositive Mdtion for Summary Judgnent ( Doc.
#182) is DEN ED as noot .

7. The Report and Reconmmendation (Doc. #183) is hereby
ADOPTED and the findings and concl usi ons are incorporated herein.

8. Defendants’ Dispositive Mtion for Summary Judgnent (Doc.
#155) is GRANTED.

9. As |oss and causation cannot be shown, the case is
di sm ssed with prejudice.

10. The Cerk shall enter judgnent in favor of the remaining
defendants, termnate all pending deadlines and notions as noot,
and close the file.

DONE AND ORDERED at Fort Myers, Florida, this 16th  day of

November, 2009.

) =
JOHN E. STEELE

United States District Judge

Copi es:
Hon. Douglas N. Frazier
United States Magistrate Judge

Counsel of Record
Unrepresented parties
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