Hill v. Secretary, DOC

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS DI VI SI ON
Jessica H I,
Petiti oner,

VS. Case No. 2:06-cv-277-Ft M 29DNF

Secretary, Florida Departnment of
Corrections,

Respondent .

CPI Nl ON AND ORDER

Petitioner Jessica H Il (hereinafter “H Il” or “Petitioner”)
initiated this action by filing a Petition for Wit of Habeas
Corpus (Doc. #1, Petition) pursuant to 28 U . S.C. § 2254 on May 31,
2006 chal | engi ng her pl ea-based conviction for first degree nurder
and arnmed robbery for which she was sentenced to life inprisonment.
Respondent filed a Response (Doc. #10, Response) to the Petition,
and exhibits in support thereof (Exhs. 1-16). See Doc. #11,
Respondent’s Notice of Filing Exhibits (exhibits not scanned).
Petitioner filed a Reply to the Response (Doc. #13, Reply) and al so
attached exhibits (Doc. #14, Pet’'s Appendix A-C). Petitioner

argues that her attorney provided ineffective assistance in

The Petition (Doc. #1) was docketed and filed in this Court
on June 5, 2006. The Court, however, applies the “mail box rule” and
deens the Petition “filed on the date it was delivered to prison
authorities for mailing.” Alexander v. Sec’'y Dep’t of Corr., 523
F.3d 1291, 1294 n.4 (11th Cr. 2008).
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connection with her advice to plead guilty, and that this rendered
the guilty plea unknow ng and involuntary.
l.

The procedural history of this case is set forth in the two
vol unme record on appeal submtted by the State (Exh. #1, Vol. | and
Vol. I1), which includes the April 15, 2003 guilty plea transcri pt
and the May 28, 2003 sentencing transcript.

On Decenmber 5, 2001, Hill was arrested and charged by
information with Second Degree Murder Wth a Firearm and Robbery-

Possessing a Firearm Exh. 1, Vol | at 1-3. The Public Defender

was appointed to represent Hll. 1d. at 12. On Decenber 21, 2001,
Hll, represented by Assistant Public Defender, Kathleen M Bowden,
entered a Witten Plea of Not CGuilty to the charges. |d. at 16.

On April 10, 2002, Hill was indicted, along with tw co-
defendants, for First Degree Mirder and Robbery-Possessing a
Firearm Id. at 17-18. On August 19, 2002, the state court
granted defense counsel’s request for the appoi ntnent of a nental
health expert. 1d. at 22. On April 10, 2003, the State filed a
Notice of Intent to Seek Death Penalty against Hill. 1d. at 24.
On April 14, 2003, Counsel for Petitioner filed a Mdtion to Strike
the State’s Notice of Intent to Seek Death Penalty. 1d. at 25.
Counsel argued that, under State law, a notice of intent to seek

the death penalty had to be filed within 45 days of the Indictnent



in order to obtain the benefits of Florida Rule of Crimnal
Procedure 3.202 regarding nental health issues.?
On April 15, 2003, H Il entered a negotiated nol o contendere

plea to the offenses charged in the Indictnent. Petitioner agreed

to a term of I|ife inprisonment in exchange for the State’s
agreenent not to seek the death penalty. Exh. 1, Vol. Il at 27-30.
In her executed plea agreenent, Hill did not reserve any matters
for appeal. 1d. at 27, 93.

At the change of plea hearing, the prosecutor advised the
state court judge that Petitioner had been indicted on one count of
first degree nurder and one count of robbery with a firearm and
that the State had filed a notice of intent to seek the death
penalty, but had offered a plea wherein the State would not seek
the death penalty but agree to life in prison without parole as to
the nmurder count and a concurrent |life termin prison as to the
robbery count. 1d. at 34-35. Noting the seriousness of the plea,
the trial court expressed concern about making sure the plea was
freely and voluntarily entered with full know edge of the
consequences. |d. at 35. Defense counsel noted that Petitioner
was a juvenile at the tinme of the offenses, but was no |onger a
juvenile. 1d. The judge stated that prior to sentencing he would

order a pre-sentence investigation and a Departnent of Justice PDR

The Motion to Strike did not affect the ability of the State
to seek the death penalty. Fla. R Cim P. 3.202(a) provided:
“Failure to give tinely witten notice under this subdivision does
not preclude the state from seeking the death penalty.”
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(pre-dispositional report). Id. at 36. Petitioner stated she
under st ood what the judge and | awers were tal king about. 1d.
Petitioner was then placed under oath and questioned by the
court. I1d. Petitioner stated that she was 19 years old, had gone
to the ninth grade in school, and could read, wite and understand
English. 1d. at 37. Petitioner stated that she had been treated
for mental illness or enotional disability by a woman fromthe Ruth
Cooper Center about a year before, and was given Celexa and
Ri sperdal for the depression. 1d. Petitioner denied being under
t he i nfl uence of any ki nd of substance and agreed that she had read
the plea form |1d. at 38. Petitioner stated she understood her
constitutional rights, and understood that, by entering a pl ea, she
was giving up those rights in return for the agreed-upon sentence.
Id. The Court nonethel ess went over the individual rights with
Petitioner, and Petitioner stated she understood the rights. 1d.
at 38-39. Petitioner stated she had discussed these rights with
her attorney and was satisfied with the advice of her attorney.
Id. at 309. Petitioner affirmed that her attorney had done
everything she had asked, had presented and reviewed all the
evi dence counsel believed the State had against Petitioner wth
her, and had di scussed witnesses and all the defenses Petitioner
t hought she m ght have. 1d. at 39-40. Petitioner stated that her
attorney gave “her advice about what she thought [Petitioner’s]
chances were in this case” and was “satisfied with everything that
[counsel] told [her].” 1d. at 40. Petitioner also testified that
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she was not threatened or prom sed anything to i nduce her to plead
guilty. 1d. at 40-41.

In response to questions from the prosecutor, Petitioner
stated that she believed entering a plea was in her best interest,
t hat she understood that for a capital offense there were only two
possi bl e penalties, death or life, and that the court woul d deci de
the penalty. Id. at 41. Petitioner also agreed with the
prosecutor that she understood by entering the plea she would be
relieving herself fromthe chance of being sentenced to death by
the court. [1d. Petitioner identified her signature on the plea
form and stated she had no questions regarding the plea form 1d.
at 41. Petitioner stated she understood that by entering the plea
she woul d be waiving all the rights the court went over, and there
woul d be nothing for her to appeal. 1d. Petitioner stated that
she understood that this meant that she could not come back and
appeal after she was incarcerated, and stated she understood that
she woul d spend the rest of her “natural lifein afacility.” Id.
at 42-43.

The Court then asked the prosecutor to set forth a factua
basis for the guilty plea. The prosecutor stated that if the case
were to go to trial the State would prove the following: On
Novenber 10, 2001, Petitioner and her friend Theresa Robinson
decided to rob Paul Townsend, and agreed they would need a third
person to control Townsend. |d. at 43. Petitioner and Robi nson
invited Hershall Upshaw to join them in the robbery, and Upshaw
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agr eed. Id. The three nmet on Novenber 10, 2001, and Upshaw
provided two firearns, giving one to Petitioner. 1d. at 43-44.
The three persons then drove past Townsend’s house in Upshaw s
vehicle, and then went to a restaurant. Id. at 44. At the

restaurant the three had a conversation during which Petitioner

stated that they were going to “rob M. Townsend and kill M.
Townsend.” |1d. The three persons then got back into Upshaw s car,
drove back to Townsend's house, and parked across the street. |d.

Pursuant to their plan, Petitioner was the first to approach the
house, because of “her relationship or friendship wth Townsend.”
Id. Petitioner knocked on the door and entered the house; and,
shortly thereafter the other two persons entered the house. |1d.
Townsend was taken to the ground by Upshaw, and they denanded
Townsend’ s noney and/or ATM cards and PIN nunbers. [d. at 44-45.
Petitioner bound Townsend’ s ankl es and blindfolded him 1d. at 45.
Robi nson | eft the house to try to use the ATM cards to get noney,
but was unsuccessful and came back. I1d. A canctorder and a couple
of VCRs were taken from the house, and Robinson |eft the house
going to Upshaw s vehicle. 1d. Upshaw was |eaving the house when
he heard three gunshots. 1d. Hill was standing over Townsend’s
body, having shot and killed him The three persons then |eft the
house, purchased sone |iquor and proceeded to sone bars. [d. Wen
asked by the judge if she shot Townsend, Petitioner responded

“yeah.”



The prosecutor added that after |eaving the house the three
persons went to another ATM and were able to successfully w thdraw
“some $1,000.” 1d. at 46. The prosecutor further proffered that
Petitioner voluntarily went to the Sheriff's Ofice to give a
statenent, and she did a walk-through video of the incident,
al t hough she was not necessarily “conpletely 100 percent truthful”
at the time. 1d. at 46

The court found that Petitioner was “conpetent, alert and abl e

to tender” the plea. Id. at 47. Further, the court determ ned
that Petitioner’s plea was “done . . . freely and voluntarily wth
the full know edge and the consequences.” |1d. The prosecutor then

explained to Petitioner that, although she would be sentenced at a
| ater tine, because the judge accepted the plea she would not be
allowed to wthdrawit, and Petitioner said she understood. 1d. at
48. The prosecutor stressed that during this interimof tinme she
may have a chance to talk with ot her peopl e about her plea or think

about her plea, but once the judge accepts the plea she will not be

able to change it. 1d. 1In response to the prosecutor’s questions
about whether she still wanted to pled guilty to the two charges,
Petitioner responded “yes.” |d.

Subsequent|ly, on May 28, 2003, Petitioner appeared before the
court for sentencing. |1d. at 53-77. The court acknow edged t hat
it had received and reviewed the report fromthe Fl ori da Depart nent
of Juvenile Justice, the sentencing summary forns and the
presentence investigation. Id. at 59. In response to whether
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there were any additions or corrections to the docunents, defense
counsel offered the foll ow ng:
BOANDEN. Briefly, Judge, there are no corrections to it.
However, | was a little taken back. It really reads |ike
a probabl e cause sheet.

THE COURT: Wi ch one?

M5. BOADEN: The presentence investigation report. | have
no objections to the sentencing scoresheet, nor to the
recommendati ons on the presentence report. | would |ike
to add that M. HIl has this extensive contact
t hroughout her life with various agencies. There's no
reflection of anything regarding her life in this

presentence investigation report. There's a very brief
mention that her nother had reported clains of sexual
abuse by the victim That has been an overridi ng concern
of Ms. HII's. It has been docunented throughout the
di scovery, in various records, contacts that she has with
different state agencies, through the juvenile detention
facility, SWFAS, t hr ough Rut h Cooper Center.
Additionally, Ms. H Il has seen Doctor Murrell M nt who
in addition to perform ng a conpetency eval uation, she
did find her conpetent and sane, however she al so found
that she suffered frompost-traumatic stress disorder as
aresult of this alleged nolestation by M. Townsend and
we do feel that it is inportant to notify the Court of
this and to have this made part of the record that this
has been -

THE COURT: It’s no nmystery —

MS. BOWDEN:. Correct.

THE COURT: —the way her life has been probably since
she’s been old enough to accunmulate a record and
understanding the way that is, it’'s no nystery to nme as
to how she's cone to this terrible end.

MS. BOANDEN: Yes, sir.

THE COURT: There's nothing | can do about it. The lawis
what the lawis.

M5. BOWDEN: Correct.



THE COURT: And while it’s extrenely sad, you have to live
w th what you do.

M5. BOANDEN: Yes, sir. | was just, | guess, disappointed
that nothing was reflected in what’'s a presentence
i nvestigation report.

THE COURT: Well, it’s obvious when you | ook at her record
—and |’ mnot tal ki ng about sonmebody’s opinion in here —

MS. BOWDEN: Unh- huh.

THE COURT: But, | nmean, it’s a downward spiral fromthe
very, very beginning, all the way down to the fact that
now she’s convicted of a nurder.

MS. BOWDEN: Yes.

THE COURT: | nean, it’s amazing. | nean, you start back
in Qctober of ‘66 and it goes on and on —

MR, KANUSEK: Cctober of ‘96.
THE COURT: What did | say?
MR. KUNASEK: °‘ 66.

THE COURT: ‘96, Cctober the 23rd of ‘96 is the first one.
And you see the lifestyle and the life principles that

she’s had to live by. | nean, it’s just not a nystery. In
fact, you know, if you | ooked at it sonewhere around j ust
after, you know, just after that, | mean, it’s just a

downward spiral and here we are.

M5. BOADEN: Yes, sir.

THE COURT: Anything el se?

M5. BOADEN: | have nothing further.
Id. at 59-61. Thereafter, pursuant to the plea agreenent, H |l was
sentenced to life inprisonment for First Degree Murder and life
i nprisonnment for Robbery-Possessing a Firearm the sentences to run

concurrently. 1d. at 62-63.



On June 17, 2003, Petitioner filed a direct appeal. 1d. at
78. Appointed appellate counsel filed an Anders Brief?® asserting
no arguable error could be found. Exh. 2. In pertinent part,
appel | at e counsel stated that pursuant to Florida Rul e of Appell ate
Procedure 9.140 Petitioner was only allowed to appeal her nolo
contendere plea as “an involuntary plea, if preserved by a notion
towthdrawplea.” Fla. R App. P. 9.140(b)(2)(A) (ii)c. Appellate
counsel correctly stated that there was no record of Petitioner
having filed a notion to withdraw her plea. Ex. 2 at 5.

HIl, as permtted by the appellate court, filed a pro se
letter brief setting forth *“Appellant’s Argunment Supplenenting
Anders Brief.” Exh. 4. Hill asserted that she believed the courts
over| ooked the fact that she too was a victi mwho suffered nental,
enotional, sexual, and physical abuse by the deceased victimin the
case, and that her actions were the result of hurt and anger rarely
understood and al nost never taken seriously. Petitioner stated
that while in jail pending trial she was seen by a specialist in
psychol ogy and was di agnosed with post-traunatic depression. She
further stated that the noney from the robbery neant nothing to
her, and that “it was ny mnd & enotions that made ne think killing
himis sonething | NEEDED to do.” Petitioner stated that she was
mental ly disturbed while in the free world, w thout understanding

why, and was al ways angry with everyone. Petitioner further wote

3Anders v. California, 386 U S. 738 (1967).
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t hat she had ni ght mares of the deceased abusi ng her all over again,
t hat he had caused her physical pain, and that she thought the pain
woul d stop if she hurt himand put himin a pain that matched her
own. Petitioner stated that people were overlooking that this
woul d never have happened if the deceased had not abused her.
Petitioner also questioned how she could | ook forward to hel ping
herself and becom ng a positive person when sentenced to life
i nprisonnment, and stated that it did not take a lifetinme to learn
the difference between right and wong. Petitioner said that her
record showed she was not a violent person or a threat to society
because her previous charges were all drug related. Petitioner
stated she felt she was sentenced to two concurrent |ife sentences
because the victimhad been killed with a gun, and if she had used
a different weapon the sentence woul d have been |lower. Finally,
Petitioner stated that she felt the courts overl ooked the fact that
she was seventeen years old when the crinme occurred, she had been
abused by the deceased victim the harshness of the sentence, and
t hat she had been intoxicated during the crine.

The State filed a Anders Brief Wth Additional Argunment in
response. Exh. 5. On February 20, 2004, the appellate court per
curiamaffirmed Hill's conviction and sentence, w thout opinion

Exh. 6; Hll v. State, 871 So.2d 224 (Fla. 2d DCA 2004). The

mandat e i ssued on March 22, 2004. Exh. 7.
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On February 22, 2005, Petitioner filed a pro se Mtion for
Post - Conviction Relief pursuant to Florida Rule of Crimnal
Procedure 3.850, in which she alleged: (1) trial counsel rendered
i neffective assistance by m sl eadi ng/ m si nform ng and/ or coercing
her into entering into aguilty plea; and (2) trial counsel was not
qualified as death penalty | ead counsel pursuant to Florida Rul e of
Crimnal Procedure 3.112(c). Exh. 8 Mre specifically as to the
i neffectiveness of counsel, Petitioner alleged that her attorney
informed her that if she was found guilty by the jury she would
receive the death penalty. Petitioner clainmed that she wanted to
go to trial and questioned her attorney about the fact that she was
17 years old at the tine of the offense and was diagnosed wth
post-traumati c stress disorder. Counsel inforned Petitioner that
these facts did not matter, and if she was convicted she would
receive the death penalty, unless she accepted the plea.
Petitioner asserted this was highly msleading because in
conparison to ot her cases and crines, her age, the sexual abuse and
di agnosi s of post-traumatic stress di sorder al one woul d prevent the
inposition of the death penalty on a proportionality review
Petitioner stated that she pled guilty in order to avoid the death
penalty. Petitioner further stated that counsel m sled Petitioner
into believing she would receive or was qualified for the death
penalty; that if her attorney had properly investigated and
researched the case, she would have found Petitioner did not

qualify for the death sentence because it wuld have been
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di sproportionate; that Petitioner had nunerous statutory and non-
statutory mtigators which far out-weighed the aggravators,
i ncluding her age at the tine of the offense (17 years old), the
record of sexual abuse by the deceased victim her diagnosis of
post-traumatic stress disorder, her nother’s incarceration, her
abuse of drugs and al cohol, her disruptive hone life, her poverty
and lack of education, her abandonnment by her father, her
cooperation with the police, her anenability torehabilitation, the
substantial inpairnment to her capacity to appreciate the
crimnality of the conduct, her positive personal traits, her

renorse, and her good conduct in jail. See generally Exh. 8.

The State, after being directed by the post-conviction trial
court, filed a Response to Mdtion for Post-Conviction Relief
asserting that the record denonstrated conclusively that post-
conviction relief was not warranted. Exh. 10. The State relied

upon Stano v. State, 520 So.2d 278 (Fla. 1988), which in turn

relied upon Strickland v. Washi ngton, 466 U.S. 668 (1984) and Hil

v. Lockhart, 474 U. S. 52 (1985).

On August 31, 2005, the post-conviction trial court denied
Petitioner’s Rule 3.850 notion without an evidentiary hearing.
Exh. 11. In pertinent part, the trial court held:

The transcripts and exhibits together denonstrate that
t he Def endant was facing the death penalty and that her
pl ea was freely and voluntarily entered. The court notes
that although the Defendant was a juvenile at the tine
she commtted this crime, the Suprenme Court had not yet
issued its ruling prohibiting the inposition of the death
penal ty agai nst soneone who was a m nor when their crinme
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was conmmtted. At the time, the Defendant was in
j eopardy of her life.

Id. at 3. The court further “adopts the argunents set forth by
the State in its Response . . . as its own.” Id. at 94

Petitioner appeal ed the post-conviction trial court’s August
31, 2005 order, including the failure to hold an evidentiary
heari ng. Exh. 12. The appellate court per curiam affirnmed the
trial court’s order on February 24, 2006. Exh. 14. Petitioner’s
request for a rehearing was denied and mandate issued on May 11,
2006. Exhs. 15-16.

.

On May 31, 2006, Petitioner filed the tinmely* Petition for
Wit of Habeas Corpus with this Court. Petitioner raises the sane
two grounds for relief raised in her Rule 3.850 notion. In Gound
One Petitioner asserts that her trial counsel rendered ineffective
assi stance by m sl eading, msinformng and/or coercing Petitioner
into accepting a plea, resulting in an involuntary and unknow ng
guilty plea. Petition at 5. In Gound Two, petitioner alleges
that her attorney was ineffective because she was not qualified as
a death | ead counsel pursuant to Florida Rule of Crim nal Procedure
3.112(c), was not know edgeable in death penalty cases, and

provided the m s-advise raised in Gound One. Petition at 7.

‘Respondent concedes that the Petition was tinmely filed,
Response at 4, fn. 2, and the Court agrees.
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The Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), Pub. L. No. 104-132, 110 Stat. 1214 (1996), governs this

action. Abdul-Kabir v. Quarterman, 127 S. C. 1654, 1664 (2007);

Penry v. Johnson, 532 U S. 782, 792 (2001). Under AEDPA, the

standard of reviewis greatly circunscribed and highly deferenti al

to the state courts. Stewart v. Sec'y Dep't of Corr., 476 F.3d

1193, 1208 (11th Cr. 2007)(citation omtted). AEDPA altered the
federal court’s role in reviewing state prisoner applications in
order to “prevent federal habeas 'retrials' and to ensure that
state-court convictions are given effect to the extent possible

under law.” Bell v. Cone, 535 U. S. 685, 693 (2002). The follow ng

| egal principles apply to this case.
A. Deference to State Court Deci sion
A federal court nust afford a high |evel of deference to the

state court’s decision. Ferqgquson v. Culliver, 527 F.3d 1144, 1146

(11th Cr. 2008). Habeas relief may not be granted with respect to
a claim adjudicated on the nerits in state court wunless the
adj udi cation of the claim
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
establ i shed Federal law, as determ ned by the Suprene
Court of the United States; or
(2) resulted in a decision that was based on an
unr easonabl e determi nation of the facts in light of the
evi dence presented in the State court proceedi ng.

28 U.S.C. § 2254(d). See Brown v. Payton, 544 U.S. 133, 141

(2005); Price v. Vincent, 538 U S. 634, 638-39 (2003). A state
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court’s summary rejection of a claim even w thout explanation
qualifies as an adjudication on the nerits which warrants

def erence. Bl ankenship v. Hall, 542 F.3d 1253, 1271 (11'" Gir.

2008); Ferguson, 527 F.3d at 1146; Wight v. Sec’'y Dep’'t of Corr.

278 F.3d 1245, 1253-54 (11th Cir. 2002).

“Clearly established federal |aw’ consists of the governing
| egal principles, rather than the dicta, set forth in the decisions
of the United States Suprene Court at the tinme the state court

issues its decision. Carey v. Misladin, 549 US 70, 74

(2006) (citing WIllianms v. Taylor, 529 U S. 362, 412 (2000)). A

state court decision can be deened “contrary to” the Suprene
Court’s clearly established precedents within the nmeaning of 8§
2254(d)(1) only if: (1) the state court applies a rule that
contradicts the governing law as set forth in Suprene Court cases,
or (2) the state court confronts a set of facts that is “materially
i ndi stingui shable” fromthose in a decision of the Suprene Court
and yet arrives at a different result. Brown, 544 U S. at 141

Mtchell, 540 U.S. at 15-16. It is not mandatory for a state court
decision to cite, or even to be aware of, the relevant Suprene
Court precedents, “so long as neither the reasoning nor the result

contradicts them” Early v. Parker, 537 U S. 3, 8 (2002);

Mtchell, 540 U S. at 16.
A state court decision involves an “unreasonabl e application”
of the Suprenme Court’s precedents if the state court correctly

identifies the governing legal principle but applies it to the
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facts of the petitioner’s case in an objectively unreasonable

manner, Brown, 544 U.S. at 134; Bottoson v. ©Moore, 234 F.3d 526,

531 (11th Gr. 2000), cert. denied, 534 U S 956 (2001); or, “if

the state court either unreasonably extends a | egal principle from
[ Suprene Court] precedent to a new context where it should not
apply or unreasonably refuses to extend that principle to a new
context where it should apply.” Bottoson, 234 F.3d at 531 (quoting
Wllians, 120 S. . at 1520). The *“unreasonabl e application”
inquiry “requires the state court decision to be nore than
i ncorrect or erroneous”; it nust be “objectively unreasonable,” a

substantially hi gher threshol d. Lockyer v. Andrade, 538 U S. 63,

75-77 (2003) (citation omtted), Schriro v. Landrigan, 550 U S.

465, 474 (2007); Mtchell, 540 U.S. at 17-18. Dependi ng upon the
legal principle at issue, there can be a range of reasonable

applications. Yarborough v. Al varado, 541 U S. 652, 663-64 (2004).

A 8§ 2254 petitioner can also obtain relief by showing that a
state court decision “was based on an unreasonabl e determ nati on of
the facts in light of the evidence presented.” 28 U S.C 8
2254(d)(2). A factual finding by a state court is presuned to be
correct and a petitioner nmust rebut this “presunption of
correctness by clear and convincing evidence.” 28 U S.C 8

2254(e)(1); Mller-El v. Dretke, 545 U S. 231, 240 (2005);

Henderson, 353 F.3d at 890-91. This statutory presunption of
correctness, however, “applies only to findings of fact nade by the
state court, not to m xed determ nations of |aw and fact.” ParKker
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v. Head, 244 F.3d 831, 836 (11th Cr.), cert. denied, 534 U. S. 1046

(2001) (citation omtted). An ineffective assistance of counsel
claim is a mxed question of law and fact; therefore, the
presunption does not apply and such clains are reviewed de novo.

Rolling v. Crosby, 438 F.3d 1296, 1299 (11th Cr.), cert. denied

sub nom Rolling v. MDonough, 126 S. C. 2943 (2006).

B. | neffective Assi stance of Counsel
| neffecti ve assi stance of counsel clains are revi ewed under

t he standards established by 28 U S.C. 8§ 2254(d) and Strickl and v.

Washi ngton, 466 U.S. 668 (1984). Newland v. Hall, 527 F.3d 1162,

1183-84 (11th Gr. 2008). The Strickland test applies to chall enges

of guilty pleas, as well as to convictions by jury. Hll v.
Lockhart, 474 U. S. 52, 58-59 (1985).

In Strickland, the Suprene Court established a two-part test

to determ ne whether a convicted person is entitled to habeas

relief on the grounds that his or her counsel rendered ineffective

assi st ance. First, Petitioner nmust show that counsel’s
representation was deficient, i.e., that it fell bel owan objective
standard of reasonabl eness under prevailing professional norns. In

the guilty plea context, the first prong of Strickland requires

that the petitioner show that her plea was not voluntary because
she recei ved advice fromcounsel that was not wthin the range of

conpet ence demanded of attorneys in crimnal cases. Scott v. U S.,

No. 08-13433, 2009 W. 1143179 *1 (11th Gr. April 29, 2009)(citing
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H1ll 106 S.C. at 369-70). Counsel owes a |lesser duty to a client
who pleads quilty than to one who goes to trial, and need only
provide the client with an understanding of the lawin relation to
the facts in order that the client may nake an infornmed and
consci ous choi ce between entering a guilty plea and going to trial.

Wiford v. Wainwight, 748 F.2d 1505, 1508 (11th GCr. 1984).

Counsel is required to nmake an independent exam nation of the
facts, circunstances, pleadings and |aws involved, and then offer
her informed opinion as to the best course to be followed in
protecting the interests of theclient. Id. Collateral relief is
only available to a petitioner if she “prove[s] serious
derelictions on the part of counsel sufficient to show that his
pl ea was not, after all, a knowing and intelligent act.” MNMann v.
Ri chardson, 397 U. S. 759, 774 (1970).

Second, Petitioner must show that the attorney’s deficient
performance prejudiced her, i.e., that there was a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different. Petitioner
must denonstrate that “counsel’'s constitutionally ineffective
performance affected the outcone of the plea process, neaning the
def endant nust show ‘a reasonable probability that, but for
counsel’s errors,’ he would have entered a different plea.” Scott
(quoting Hill at 370). |In evaluating whether there is a reasonabl e
probability that a petitioner would have insisted on going to
trial, the court considers whether petitioner had available a
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defense that would likely have borne fruit at trial. HIll, 474

U S at 59.

A.  Gound One

In her first ground for relief, Petitioner clains that trial
counsel was ineffective “for msleading, msinformng, and/or
coercing Petitioner to accept [a] Plea.” Petition at 5. I n
essence, Petitioner argues that because counsel failed to discuss
the proportionality review and properly evaluate that her age and
her posttraumatic stress were mtigators, Petitioner’s plea was not
knowi ng and voluntary because she contends that it was unlikely
that Petitioner would have received the death penalty if she
proceeded to trial. For the reasons set forth below, the Court
finds that this ground is wi thout nerit.

As an initial matter, the Court rejects Respondent’s argunent
that Petitioner’s entry of the nolo contendere plea waives her
clainms of ineffectiveness of counsel *“because such does not
inplicate the validity of the plea itself.” Response at 10. The

lawis well-settled. As the court in Scott v. Wai nwight, 698 F. 2d

427 (11th Cr. 1983) stated:

The constitutional standards for a collateral attack on
a guilty plea grounded on ineffective assistance of
counsel are fairly well established. Once a plea of
guilty has been entered, nonjurisdictional challenges to
the conviction's constitutionality are waived, and only
an attack on the voluntary and know ng nature of the plea
can be sust ai ned. The guilty plea cannot have been
knowi ng and vol untary, however, if a defendant does not

- 20-



recei ve reasonably effective assistance of counsel in
connection with the decisionto plead guilty, because the
pl ea does not then represent an i nformed choi ce. Counsel
must be famliar with the facts and the law in order to
advise the defendant of the options available. The
guilty plea does not relieve counsel of t he
responsibility to investigate potential defenses so that
t he defendant can nmake an informed decision. Counsel’s
advi ce need not be errorless, and need not involve every
concei vabl e defense, no matter how peripheral to the
normal focus of counsel's inquiry, but it nust be within
the realm of conpetence demanded  of at t or neys
representing crimnal defendants.

|d. at 429 (citations omtted). See Tollett v. Henderson, 411

U.S. 258, 267 (1973); Hill v. Lockhart, 474 U.S. 52 (1985).

Petitioner’s claim in this case clearly inplicates the
validity of the guilty plea itself. Petitioner clainms that tria
counsel failed to advise her of and explain “the proportionality
review of the death penalty,” failed “to informthe Petitioner of
her many mtigators” and failed “to inform Petitioner that a jury
woul d determne if she qualified for the death penalty.” Id.
Petitioner asserts that counsel m sadvised her that her age at the
tinme of the crime, and her diagnosis by the court appointed nental
health expert of post-traumatic stress disorder stemmng from
sexual abuse by the victimwere not relevant in determning the
application of death penalty. Id. at 6. In fact, Petitioner
states that “counsel infornmed the Petitioner that if she did not
accept the plea she would get the death penalty regardl ess of her
age or diagnosis.” 1d. Petitioner further alleges that she would

have proceeded to trial if not for counsel’s ineffectiveness. |d.
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Since there has been no waiver by Petitioner, the Court nust
exam ne the state court decision on the Rule 3.850 notion in |ight
of the AEDPA standards summari zed above. The record reflects that
the state courts applied the clearly determned federal |aw as
determ ned by the Supreme Court of the United States. As noted
earlier, the post-conviction judge cited the Florida Suprene Court

decision of Stano v. State, 520 So. 2d 278 (Fla. 1988), which in

turn relied upon Strickland and HII. Therefore, the proper

standard for ineffective assistance of counsel was applied by the
state court. The court also determ ned that no evidentiary hearing
was necessary because the record conclusively refuted Petitioner’s
claims. This finding is consistent with federal |aw, which also
hol ds an evidentiary hearing is unnecessary if the record refutes

a petitioner’s clainms. Schriro v. Landrigan, 550 U.S. at 474 (“It

follows that if the record refutes the applicant’s factual
al l egations or otherw se precludes habeas relief, a district court
is not required to hold an evidentiary hearing.”)

Thus, the Court nust determne whether the state court

unreasonably applied the Strickland and H Il standard to the facts

of Petitioner’s case. |In other words, Petitioner nust denonstrate
that the state court’s decision was “objectively unreasonabl e” not

just incorrect or erroneous. Wllians v. Taylor, 529 U S. at 413.

The fact that Petitioner may have plead guilty to avoid the death
penalty does not render her guilty plea involuntary, even if the
death penalty is later determned to be inapplicable to the
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situation.® Brady v. United States, 397 U S. 742 (1970). Rather,

the state court was entitled to rely upon Petitioner’s statenents
under oath that her attorney had fully advised her of all the facts
and defenses and that Petitioner was satisfied wth the advice
provi ded by her counsel.

Petitioner’s age of 17 at the time of the crinme and her
suffering from posttraumatic stress disorder, although clearly
statutory mtigators for a capital felony, were not defenses to a
charge of preneditated nurder. Fla. Stat. 8§ 921.141(6). Thus,
counsel s conclusion that Petitioner’s age was “irrel evant” was not
entirely incorrect. Further, Petitioner’s speculation that her
case would not survive a proportionality review by the Florida
Suprenme Court is not sufficient to render counsel’s performance
ineffective. At the tine of Petitioner’s guilty plea, the Florida
Suprenme Court had indeed found the death penalty for someone who
was seventeen at the tinme of the offense to be disproportionate

under certain circunstances. E.g., Curtis v. State, 685 So. 2d

1234 (Fla. 1996); Wbin v. State, 714 So. 2d 411 (Fla. 1998);

Li vingston v. State, 565 So. 2d 1288 (Fla. 1988); Terry v. State,

668 So. 2d 954 (Fla. 1996); Bell v. State, 841 So. 2d 329 (Fla.

2002); Snipes v. State, 733 So. 2d 1000(Fla. 1999). However, the

Fl ori da Suprenme Court had upheld the death penalty in at |east two

STwo years after Petitioner’s guilty plea, the United States
Suprene Court held that the Ei ghth Amendnent precl uded executi on of
sonmeone under ei ghteen years old at the tinme of the offense. Roper
V. Simons, 543 U. S. 551 (2005).
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cases involving a seventeen year ol d defendant. Bonifay v. State,

680 So. 2d 413 (Fla. 1996); LeCroy v. State, 533 So. 2d 750 (Fl a.

1988) .

Here, the record reveals in addition to the aforenentioned
mtigators, Petitioner’'s case raised significant aggravators.
Petitioner clearly expressed an intent to kill the victimprior to
t he robbery, Petitioner had bound and bl i ndfol ded the victimin the
house, and Petitioner personally shot the victimafter the robbery,
while he remained bound and blindfolded, and after her two
acconplices had |l eft the house. Thus, the court concludes that an
obj ectively conpetent |awer could have opined that, despite the
above mtigators, Petitioner would be convicted as charged,
sentenced to death, and have the death penalty affirned.

Petitioner does not allege that counsel failed to investigate
her background, or was unaware of the potential mtigators in her

case. Chandler v. U S., 218 F.3d 1305, 1315 (11th Cr. 2000). In

fact, counsel apprised the court at sentencing as to Petitioner’s
unfortunate famly and social history. VWile the failure to
consider such mtigators during a penalty phase may sustain a

finding that defense counsel was ineffective,® the Court, despite

’Under Fla. Stat. 8§ 921.141 (2001), if a defendant is found
guilty of a capital offense, a separate evidentiary hearing is held
before the trial judge and jury to determ ne his sentence. Evidence
may be presented on any matter the judge deens relevant to
sentencing and nust include matters relating to certain
| egi sl atively specified aggravating and mitigating circunstances.
Both the prosecution and the defense may present argunent on

(continued...)
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conducting an exhaustive review of Suprenme Court precedent, has
been unable to locate binding |egal precedent deem ng counsel
ineffective for failing to discuss each and every mtigator or
explain the proportionality review in a death penalty case to a
def endant considering a plea of life inprisonnent in a capita
case. As noted by the state court in sentencing Petitioner, the
court had the option of only two sentences in a capital case, death
or life inprisonnent. The court sentenced Petitioner to life
i nprisonnment, despite being nade aware of the presence of these
various mtigators prior to sentencing. Consequently, based upon
a review of the record the Court finds that the state court
deci sions were neither contrary to, nor an unreasonabl e application
of, the clearly established principles or an unreasonable
determ nation of the facts.

B. Gound Two

In Gound Two, Petitioner clains that trial counsel was not
qualified as death penalty | ead counsel in advising Petitioner to
accept a guilty plea. Petition at 7. In particular, Petitioner
argues that her trial counsel was not death qualified and “was not
know edgeabl e in death penalty cases,” which resulted in counsel’s
m sadvising and msinformng Petitioner” as to the death the

penalty. 1d. In her Rule 3.850 Motion, Petitioner referenced the

5(...continued)

whet her the death penalty shall be inposed.
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fact that trial counsel did not neet the provisions of Florida Rule
of Crimnal Procedure 3.112(c), which establishes the m ninmm
standards for attorneys who are appointed in capital cases. Exh.
#8.

Respondent responds that Hills’ plea waives Petitioner’s claim
regardi ng counsel’s general conpetency. Response at 18. Further,
Respondent submts that to the extent that Petitioner contends
counsel failed to neet the mninmum state |aw qualifications set
forth Rule 3.112(c) as set forth in her Rule 3.850 notion, the
subject Rule did not becone effective until after Petitioner’s
case. |1d. at 19. Further, Respondent argues that Petitioner’s
claim that counsel |acked experience does not equate to counse
bei ng i nconpetent. I|d.

Rul e 3.112(c) adopted by the Florida Suprenme Court on Cctober
28, 1999 was originally limted to capital cases invol ving indi gent
def endants, where the services of the public defender were not

available. In re Anendnent to Florida Rules of Crimnm nal Procedure-

Rule 3.112 Mninum Standard for Attorneys in Capital Cases, 759

So.2d 610 (Fla. 1999). Subsequently, on February 21, 2002, the
st andards were extended to apply to public defenders who represent
defendants in capital cases, as well| as private counsel retained to

represent capital defendants. 1n re Amendnent to Florida Rul es of

Crimnal Procedure-Rule 3.112 Mnimum Standard for Attorneys in

Capital Cases, 820 So.2d 185 (Fla. 2002). The Court notes that

counsel was appoi nted to represent Petitioner on Decenber 21, 2001,
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at which tinme Petitioner was not charged wwth a capital offense.
Al t hough Petitioner was indicted on April 10, 2002 of First Degree
Murder, the state did not file its Notice of Intent to Seek the

Death Penalty until April 10, 2003, after the date of the Rule was
extended to the public defender.

To the extent that Petitioner relies upon Rule 3.112(c), the
claimis not cognizable in a federal habeas action since it is a
violation of state law. Additionally, while the inexperience of
counsel my be a factor that contributes to a finding of
i neffective assistance of counsel, it is not in itself enough to

establish a | ack of effective counsel. U.S. v. Kelley, 559 F.2d

399, 401, (5th Gir.), cert. denied, 434 U.S. 1000 (1977)." 1ndeed,

an attorney can render effective assistance of counsel even if he
or she has had no prior experience in crimnal advocacy. Wether
a defendant has been afforded the right to counsel depends on
whet her the attorney is reasonably likely to render and does render
reasonably effective assistance, not on whether counsel has an
ext ensi ve background in crimnal defense work. Id.

Accordingly, it is now

ORDERED

1. The Petition for Wit of Habeas Corpus is DEN ED

I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cr.
1981) (en banc) the Eleventh Crcuit adopted as bindi ng precedent
all the decisions of the fornmer Fifth Crcuit handed down prior to
the cl ose of business on Septenber 30, 1981.
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2. The derk of the Court shall enter judgnent accordingly
and close the file.
DONE AND ORDERED in Fort Myers, Florida, on this 28th  day
of July, 2009.
\ D e ")
JOHN E. STEELE
United States District Judge
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