Cowanetalv. State of Florida, Department of Business and Professional Regulation (DBPR) etal Doc.1320

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
LAWRENCE COMNAN, JR.; PATRI Cl A COMNAN
Plaintiffs,
VS. Case No. 2:07-cv-184- Ft M 29SPC
LAURA PATRI Cl A GAFFNEY, ET AL.,

Def endant s.

CPI Nl ON AND ORDER

This matter conmes before the Court on defendants, Laura
Patricia Gaffney, Patrick F. Creehan, Lynn Knobel, Kinberly W.
Clark and The Departnment of Business and Professional Regul ation
Motion for Attorney’s Fees (Doc. #1271) filed on January 28, 2010.
PlaintiffS filed a Response (Doc. #1273) on February 2, 2010.

Under 42 U.S.C. 8§ 1988(b), a party prevailing under Title 42,
United States Code, Section 1983 may be awarded “a reasonable
attorney’s fee as part of the costs.” The Suprene Court, however,
has held that in civil rights cases the “plaintiff should not be
assessed his opponent’s attorney’s fees unless a court finds that
his claimwas frivol ous, unreasonable, or groundless, or that the
plaintiff continued to litigate after it clearly becane so.”

Christiansburg Garnent Co. v. EECC, 434 U S. 412, 422 (1978). A

district court “nust focus on the question whether the case is so
| acking in arguable nerit as to be groundl ess or wi thout foundation

rat her than whether the claimwas ultimtely successful.” Sullivan
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v. School Bd. of Pinellas County, 773 F.2d 1182, 1189 (11th G

1985)(citation omtted). Cases where frivolity has been found are
usual |y cases where “plaintiffs did not introduce any evidence to
support their clains. Id. at 1189 (collecting cases). Thi s
determnation is to be nade on a case-by-case basis, and a non-
exhaustive |list of factors to be considered include: (1) whether
plaintiff established a prima facie case; (2) whether defendant
offered to settle; and (3) whether trial court dismssed the case
prior to trial or held a trial on the nerits. Sullivan, 773 F.2d

at 1189 (citations omtted). See also Cordoba v. Dillard' s, Inc.,

419 F.3d 1169, 1176-77 (11th G r. 2005).

On January 12, 2010, the Court entered an Opinion and O der
(Doc. #1159) granting defendants’ notions to dism ss, finding that
plaintiffs were provided six chances “to anmend, edit, and
suppl enment their conplaint,” and plaintiffs still coul d not present
a “coherent, plausible claimon which relief my be granted,” and
dism ssing the Final Conplete Edited Third Anended Conplaint with
prejudi ce. Two days | ater and t hrough January 26, 2010, plaintiffs
filed 26 separate notions to add new evidence or add additiona
al | egati ons. The notions were denied as noot in light of the
di sm ssal of the case. (Doc. #1272.) Starting on March 23, 2010,
through April 28, 2010, plaintiffs filed 36 Notices to take
judicial notice, supplenents, and addendunms. On April 27, 2010,

the Court entered an Order (Doc. #1307) denying reconsideration of



the dism ssal with prejudice because “[p]laintiffs do not indicate
an intervening change in controlling law, the “new evidence”
proffered by plaintiffs are sinply nore allegations of crimna
activities, including that the Hotel Indigo and Restaurant were
built over a “crime scene”, in an attenpt to add additional
def endants and agai n anend the Final Conplete Edited Third Arended
Conmpl aint, and no clear or manifest injustice has been shown.”
Plaintiffs could not, after nunerous attenpts, clearly state
a claimor defeat the notions to dismss. View ng the evidence in
the light nost favorable to the non-prevailing party, as the Court

nmust, Johnson v. Florida, 348 F. 3d 1334, 1354 (11th Gr. 2003), and

in light of the above findings the Court finds that an award of
attorney’s fees is appropriate in this case.

A reasonabl e hourly rate is “the prevailing market rate in the
relevant legal community for simlar services by I|awers of
reasonably conparabl e skills, experience, and reputation.” Norman

V. Housing Auth. of Montgonery, 836 F.2d 1292, 1299 (1i1th Gr.

1988). Counsel incurred $22,696.20 in attorney and paral egal fees.
The hourly rates are bel owthe market rate for Fort Myers, Florida,
and therefore the hourly rate is reasonable. Additionally, the
hours expended are al so reasonable in |light of the copious anount
of docunments filed by plaintiffs.

Accordingly, it is now

ORDERED:



Def endants, Laura Patricia Gaffney, Patrick F. Creehan, Lynn
Knobel, Kinberly V. dark and The Departnent of Business and
Pr of essi onal Regul ation Mdtion for Attorney’s Fees (Doc. #1271) is
CGRANTED. The Cerk shall enter judgnment awarding attorney’s fees
in favor of defendants Laura Patricia Gaffney, Patrick F. Creehan,
Lynn Knobel, Kinberly V. Cark and The Departnent of Business and
Prof essi onal Regul ation and against plaintiffs in the anmount of
$22,696.20 in attorney’'s fees.

DONE AND ORDERED at Fort Myers, Florida, this 6t h day of

July, 2010.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
Copi es:

Parties of record



