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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
ERNESTO GARCI A,
Petiti oner,

VS. Case No. 2:07-cv-221-Ft M 29DNF
Case No. 2:04-cr-16-Ft M 29DNF

UNI TED STATES OF AMERI CA,

Respondent .

CPI Nl ON AND ORDER

This matter cones before the Court on petitioner Ernesto
Garcia s Original Petition for Habeas Corpus, Request for D sm ssal
of I ndictnment and Convi ction, and Request for Decl aratory Judgnent
(Cv. Doc. #1)! filed on April 9, 2007. Petitioner subsequently
filed a Menorandum in Support (Cv. Doc. #4) of the Oiginal
Petition, a Supplenment to Issue Three (Cv. Doc. #15), and an
Amendnent and Suppl enental Pleading (Cv. Doc. #25). The United
States filed a Response in Opposition (Cv. Doc. #28) on July 24,
2008, to which petitioner filed a Reply (Doc. #30) on August 11,

2008.

On March 17, 2004, a federal grand jury in Fort Myers, Florida

returned a three-count Superseding Indictnment (Cr. Doc. #35)

The Court will make references to the docket in the instant
action and in the related crimnal case throughout this Opinion.
The Court wll refer to the docket of the civil habeas case as “Cv.
Doc.” and will refer to the underlying crimnal case as “Cr. Doc.”
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charging six defendants, including petitioner Ernesto Garcia
(petitioner), with conspiracy to possess wwth intent to distribute
and to distribute 5 or nore kilograns of cocaine and 1,000 or nore
kil ograns of marijuana (Count One). Petitioner was not charged
with either of the two substantive offenses. On Cctober 7, 2004,
petitioner (as well as co-defendants Jesus Garcia, Mguel Garcia,
and Juan Reyes) pled guilty to Count One without the benefit of a
pl ea agreenent. (Cr. Doc. #220.) The Court conducted a seven day
sentencing hearing as to petitioner and these co-defendants from
January 31, 2005 through February 10, 2005. (Cr. Docs. ## 264,
268, 273, 277, 278, 283, 344, 346-351.) Petitioner was sentenced
to 328 nonths inprisonnment, followed by 60 nonths supervised
release. (Cr. Docs. #283, 285.)

Atinely Notice of Appeal (Cr. Doc. #299) was filed. On March
10, 2006, the Eleventh Circuit Court of Appeals affirned the
sentences of petitioner and his two co-defendant brothers, Jesus

and M guel Garcia. (Cr. Doc. #384.) United States v. Garcia, 174

Fed. Appx. 452 (11th Gr. 2006). The Eleventh Circuit rejected
petitioner’s claim that the district court violated his rights

under United States v. Booker, 543 U. S. 220 (2005), and Bl akely v.

Washi ngton, 542 U S. 296 (2004), when the court enhanced his

sentence based on facts neither admtted by petitioner nor proved
to a jury beyond a reasonable doubt. The Eleventh Crcuit also

rejected petitioner’s claim that the sentence was unreasonable



under Booker. Petitioner did not file a petition for certiorari
with the United States Suprene Court.
.

In his original petition (Cv. Doc. #1), petitioner asserts
that the petition for habeas corpus was not brought pursuant to 28
US. C § 2255, but pursuant to 28 U S.C. § 451 (1940), the |ast
valid habeas statute. Petitioner asserts in Issue Seven and
el sewhere in his Menorandum that Public Law 80-773, and therefore
28 U.S.C. 8§ 2255 and 2241, was never enacted into positive |aw and
therefore the petition cannot be brought pursuant to invalid
statutes, which are a nullity. Additionally, petitioner asserts
that Public Law 80-773 violates the presentnment clause of the
United States Constitution, Article I, § 7.

The Court provided petitioner wth a Castro notice pursuant to

Castro v. United States, 540 U. S. 375 (2003), advising himof three

options with regard to his original petition (Cv. Doc. #13).
Petitioner opted to have the petition considered under 28 U S.C. §
2255 (Cv. Doc. #17), and the Court thereafter entered an Order (Cv.
Doc. #18) construing it as such.

On May 5, 2008, petitioner filed a Motion for Leave to Anend
and or to File Supplenental to the 8 2255 Mdtion (Cv. Doc. #23),
which the Court granted (Cv. Doc. #24). On May 27, 2008,
petitioner filed an Anmendnent and Supplenmental Pleading to His

Oiginal 8 2255 Motion (Cv. Doc. #25) to “flesh out his clains of



ineffective assistance of counsel” and to correct several other
om ssions. In petitioner’s August 11, 2008 Reply (Cv. Doc. #30),
he asserts that the Anendnent “supplants” the original petition and
his jurisdictional challenges are “no | onger actionable,” and asks
the Court to address only the clains in the Anendnent.

In light of petitioner’s pro se status? and the requirenent
that the Court consider jurisdiction even if not raised, the Court
wi Il nonetheless consider petitioner’s fornmer claim that the
current review nust be under habeas corpus and not pursuant to 28
US C § 2255. Having reviewed the issue, the Court remains
satisfied that review is pursuant to § 2255.

In United States v. Martinez, C 05-cv-423, 2006 W. 1293261

(S.D. Tex. May 6, 2006), the court wote at sone |length on the
validity of the laws at issue. The Court agrees with Martinez t hat
the challenged laws were properly enacted and this Court 1is
undoubtedly vested wth jurisdiction over both petitioner's
crimnal action and his current notion. Every court that has
considered such a jurisdictional challenge has rejected it inits

entirety. See, e.g., Mayfield v. United States, 2:04-cv-402, 2007

W. 1875867 (E.D. Tex. June 27, 2007); Derleth v. United States,

5:05-cv-205, 2006 W. 1804618 (S.D. Tex. June 27, 2006); United

States v. Risquet, 426 F. Supp 2d 310 (E.D. Pa. 2006); United

’Pro se pleadings are held to a | ess stringent standard than
pl eadings drafted by attorneys and are Iliberally construed.
Tannenbaumyv. United States, 148 F.3d 1262, 1263 (11th Cr. 1998)
(per curiam.




States v. Martinez, 8:02-cr-19-T-27EAJ, 2008 W. 341350 (M D. Fl a.

Feb. 5, 2008).
Additionally, the Eleventh G rcuit has discussed the history
of the federal wit of habeas corpus and its relation to a notion

pursuant to § 2255. Medberry v. Crosby, 351 F.3d 1049, 1054-58

(11th Gir. 2003); Wfford v. Scott, 177 F.3d 1236, 1239-42 (11th

Cr. 1999). It is clear from these discussions that a federa
prisoner nust utilize a notion under 8§ 2255, and not a petition for
habeas corpus, under npbst circunstances.

I n Section 2255, Congress provided a new statutory notion
by which federal prisoners could seek post-conviction
relief, separate and apart froman application for a wit
of habeas corpus. . . . Prior to the enactnent of 8§
2255, federal prisoners petitioned for wits of habeas
corpus in the district where they were detained, which
frequently was different fromthe district where they had
been tried, convicted, and sentenced. This created
significant procedural problens for federal courts. [ ]
The new notion under 8 2255 alleviated many of these
procedural difficulties by directing prisoners to file
the notion in the court where they were convicted and
before the judge who sentenced them though w thout *any
pur pose to inpinge upon prisoners' rights of collateral
attack upon their <convictions.” [United States Vv.]
Hayman, 342 U.S. [205,] at 219, 72 S. C. [263,] at 272
[ (1952)]. The § 2255 notion, however, was not a petition
for a wit of habeas corpus.

Section 2255 also included exclusivity |anguage that
renders the wit of habeas corpus (authorized by § 2241)
unavai lable to nost federal prisoners seeking to
chal I enge their convictions or sentences.

An application for a wit of habeas corpus
[under 8§ 2241] in behalf of a prisoner who is
authorized to apply for relief by notion
pursuant to this section [i.e., 8 2255], shal

not be entertained if it appears that the
applicant has failed to apply for relief, by
motion [under § 2255], to the court which
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sentenced him or that such court has denied
himrelief, unless it also appears that the
remedy by notion [under 8§ 2255] is inadequate
or ineffective to test the legality of his
det enti on.

28 U.S.C. § 2255 {1 5. Although the exact purpose of this
| anguage is unclear, [ ] it is evident that this clause
integrated the new § 2255 renedy with the traditional
writ of habeas corpus. The purpose of the 8 2255 notion
was to replace, in certain situations, the application
for awit of habeas corpus--which in the case of federal
pri soners posed significant adm nistrative problens--with
a simlar but different renedy. If Congress had not
sinmultaneously limted the availability of the wit of
habeas corpus to federal prisoners when it authorized the
new § 2255 notion, 8§ 2255 would have failed to solve the
probl em posed by federal prisoners petitioning for wits
of habeas corpus in districts other than those in which
t hey had been convi ct ed.

Medberry, 351 F.3d at 1056-57 (internal citations omtted). Since
a 8 2255 notion is adequate and effective to test the legality of
petitioner’s conviction and sentence, petitioner may not proceed
under a petition for wit of habeas corpus. The Court wll
therefore continue to construe petitioner’s notion as bei ng brought
under § 2255.
[T,

Petitioner raised six jurisdictional issues in his original
petition. Gven petitioner’s pro se status and the governing | egal
principle that jurisdictional issues cannot be waived or

procedurally defaulted, United States v. Peter, 310 F.3d 709, 712

(11th Gr. 2002); United States v. Harris, 149 F.3d 1304, 1308

(11th Gr. 1998), the Court wll examne these jurisdictional

i ssues.



(1) Jurisdiction Limted to Federal Property:

In Issue Five of the original petition, petitioner alleges
that it was never established whether the alleged offense was
commtted within the boundaries of federally ceded property, and
thus the court did not have “Legislative Jurisdiction over the
Locus in Que.” (Doc. #1, p. 4.) Petitioner argues that no
jurisdiction exists in the United States to enforce federal |aws
until consent to accept jurisdiction over the acquired |ands has
been published and filed on behalf of the United States as provi ded
in 40 U S.C § 255.3

The Superceding Indictnment charged petitioner with a drug
of fense against the laws of the United States, that is, conspiracy
to possess with intent to distribute and to distribute cocai ne and
marijuana in violation of 21 U S . C. 88 841(a)(1l) and 846. There
was no allegation that this offense occurred on federally owned
property, and no evi dence was presented which suggested that it did
in fact occur on federally owned property. Neither was required.

The Commerce Cl ause of the United States Constitution gives
Congress the authority to punish conduct under Title 21, United

States Code. United States v. Lopez, 459 F.2d 949 (5th Cr. 1972),

cert. denied sub nom Llerena v. United States, 409 U S. 878

(1972); United States v. Bernard, 47 F.3d 1101, 1102 (1ith Gr.

1995); United States v. Jackson, 111 F.3d 101, 102 (11th Crr.

Title 40 U.S.C. 8 255 is nowcodified at 40 U.S.C. 8§ 3111 and
relates to the purchase of |land with public noney.
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1997). This is not limted to conduct which occurs on federa

property. United States v. Branch, 980 F.2d 1445, (5th Gr.

1992) (rejecting argunent that Congress |acked authority to
crimnalize and to enpower the federal courts to hear drug

prosecutions not on federal property); United States v. Peterson,

194 Fed. Appx. 786, 788 (11th Cr. 2006); United States v. Banks-

G onbetti, 245 F.3d 949, 953 (7th Gr. 2001). As was recently
st at ed:

Because Congress has the power to regulate interstate
commer ce t hrough enact nent of | aws such as the Controll ed
Substances Act, it is not necessary for a particul ar drug
of fense to occur on federal property in order for courts
to exerci se appropriate jurisdiction over those of fenses,
when they violate the law s provisions. The District
Court thus had jurisdiction over Movant and his offense
by virtue of 18 U.S. C. 8§ 3231, which confers jurisdiction
over ‘all offenses against the laws of the United
States.’

Locke v. United States, No. SA-04-CA-0489-RF, 2005 W 356947 (WD.

Tex. Jan. 25, 2005). See also Peterson, 194 Fed. Appx. at 788

(Congress could crimnalize |ocal street-corner sale of cocaine

base) ; United States v. N xon, 201 F.3d 442 (6th Gr.

1999) (affirmng district court finding that ~court |[|acked
jurisdiction because drug offense was not commtted on federa

property was patently frivolous); Brown v. United States, 4:08-cv-

87, 2008 WL 4905579 at *2 (S.D. Ga. Nov. 10, 2008)(district court
has jurisdiction over defendants possession wth intent to

di stribute cocai ne which did not occur on federal property).



The Court finds that the crimnal offense charged in this case
need not have been conmtted on federal property in order for
Congress to have had the authority to crimnalize the conduct.
Therefore, the claimin Issue Five of the original petition is
w thout nerit.

(2) Public Law 80-772 and 18 U.S.C. § 3231:

In Issue Six of the original petition, petitioner asserts that
Public Law 80-772, and therefore 18 U S.C. § 3231, was never
enacted into positive law and therefore is a nullity, and viol ates
t he presentnent clause of the United States Constitution and the
separation of powers doctrine, and thus cannot support his
conviction or the Court’s ability to sentence. Petitioner argues
as follows: Public Law 80-772 was passed by the House of

Representatives in the first session of the 80th Congress, but the

Senate did not pass the bill; that the bill then mysteriously
showed up in the Senate, which anended the bill and passed the
anmended bill; the House voted on the anmendnents, but not the
anmended bill, and therefore the bill was not constitutionally

passed into law and is a nullity; that Congress adjourned on June

20, 1948, and the bill was signed by President Truman after the
adj ournnent; since the enrolled bill passed by the Senate was
altered fromthe engrossed bill passed by the House, the bill is a

fraud and forgery in violation of 1 U S.C. 8 106 and is therefore

invalid; since the bill did not pass both Houses of Congress and



was not signed into law in Congress assenbled as required by 1
US C 8§ 101, there was no valid enactnent; the bill was not
published in the Federal Register, rendering it null and void from
its inception; and because President Truman conmmtted crines in
other areas of his admnistration, it is presuned that everything
he did was di shonest. (Cv. Doc. #4, pp. 12-13, 26; Cv. Doc. #4-2,
pp. 13-16.) Further, petitioner argues that the government is
estopped from arguing otherw se based upon remarks made by an

Attorney General at George Mason University in 2005. (Cv. Doc. #4,

p. 17.)

Petitioner’s argunents as to the validity of § 3231 are
W thout nerit. As the Third Grcuit Court of Appeals recently
st at ed:

Abdul I ah argues that his guilty plea is void because the
crimnal jurisdiction statute, 18 U S.C. §8 3231, was
never enacted into positive law and i s unconstitutional.
This argunent is wthout nerit. Section 3231 of title 18
provi des: “The district courts of the United States shal
have original jurisdiction, exclusive of the courts of
the States, of all offenses against the laws of the
United States.” Therefore, where an i ndi ctnent charges a
defendant with violating the laws of the United States,
8§ 3231 provides the district court with subject matter
jurisdiction and enpowers it to enter judgnent on the
i ndi ctment. The 1948 anendnent to that statute, Public
Law 80- 772, passed both houses of Congress and was si gned
into |l aw by President Truman on June 25, 1948. See United
States v. Risquet, 426 F. Supp 2d 310, 311 (E.D. Pa
2006). The statute relied upon for jurisdiction in this
case was properly enacted and is binding. Even if the
1948 anmendnment to 8 3231 were sonehow defective, the
District Court would retain jurisdiction over this case
because the predecessor to 8 3231, which Petitioner does
not chall enge, provides for such jurisdiction as well.
Id. at 311.
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United States v. Abdullah, 289 Fed. Appx. 541, 543 n.1 (3d Cr.

2008). No court has held to the contrary. E.g., United States v.

Hawki ns, 2009 W. 585477 at *2 (M D. Pa. 2009)(collecting cases).
The statenents petitioner attributes to the Attorney General in
2005 neither support petitioner’s legal positions nor estop the
government from argui ng agai nst the positions.

It is certainly true that federal courts are courts of limted
jurisdiction, and there is a presunption that every federal court
is without jurisdiction unless the contrary affirmatively appears

fromthe record. United States v. Rojas, 429 F. 3d 1317, 1320 (11th

Cr. 2005). However, the Constitution of the United States gives
Congress the power to create inferior federal courts and determ ne
their jurisdiction, U S Const. art. 111, 8 1, and Congress has done
so. Congress has conferred original jurisdiction of “all offenses
against the laws of the United States” to the federal district
courts. 18 U S.C § 3231. “Federal courts have exclusive
jurisdiction over all offenses against the laws of the United

States. 18 U. S.C. § 3231." United States v. Jackson, 315 Fed.

Appx. 127, 128 (11th Cr. 2008). See also United States v. Tinoco,

304 F.3d 1088, 1105 n. 18 (11th G r. 2002); United States v. Quinto,

264 Fed. Appx. 800, 801-02 (11th Gr. 2008); United States v. Mack,

198 Fed. Appx. 799, 802 (11th Cr.), cert. denied, 549 U S. 1088

(2006) (district court had jurisdiction under 18 U . S.C. § 3231 based

-11-



on i ndi ct ment chargi ng of fenses i ncluding 21 U. S. C. 88 841 and 846).

Accordingly, the Court finds that 8 3231 was validly enacted
and provides the district courts with subject matter jurisdiction
over federal crimnal drug prosecutions under 21 U S.C. 8§ 841 and
846. Therefore, the Court finds that Issue Six of the origina
petition is without nerit.

(3) Penalty Provision of 21 U S.C. § 841:

In Issue Eight of the original petition, petitioner asserts
that 21 U.S.C. 88 841 and 846 are invalid crimnal statutes because
the penalty provision (21 US. C. 8§ 841(b)), as enacted by the
Conpr ehensive Crinme Control Act of 1984, was repeal ed by the Anti -
Drug Abuse Act of 1986 and not re-enacted into |aw again.
Petitioner is incorrect.

The rel evant statutory history of the federal drug enforcenent
penalty schenme and of federal sentencing in general was set forth

in Gozlon-Peretz v. United States, 498 U. S. 395, 399-403 (1991) and

Chapman v. United States, 500 U S. 453, 460 (1991). The

Conpr ehensi ve Drug Abuse Prevention and Control Act of 1970 di vi ded
drugs by schedul es according to potential for abuse. Chapman, 500
U S at 460. That law did not link penalties to the quantity of
the drug possessed; penalties instead depended upon whether the
drug was classified as a narcotic or not. 1d. The Controlled
Subst ances Penal ti es Anendnents Act of 1984, which was a chapter of
t he Conprehensive Crinme Control Act of 1984, first made puni shnent

dependent upon the quantity of the controlled substance involved.

-12-



Id. Penalties were based instead upon the weight of the pure drug
i nvol ved. Id. In the Anti-Drug Abuse Act of 1986, Congress
adopted a “market-ori ented” approach to puni shing drug trafficking,
utilizing the total quantity of the drug, rather than the amount of
pure drug involved, to determne the |length of the sentence. It
intended the penalties for drug trafficking to be graduated
according to the weight of the drugs in whatever form they were
found. 1d. The Anti-Drug Abuse Act of 1988 anended the conspiracy
provision of 8 846 to ensure that the penalties for conspiracy
would be identical to the penalties for parallel substantive

of fenses under § 841(a). United States v. Macias-Val encia, 510

F.3d 1012, 1014-15 (9th G r. 2007).

Nei t her the Suprenme Court nor any other court has held that
t hese changes in statutory penalties repeal ed the penalty provision
and left drug offenses without a penalty. To the contrary, the
Suprenme Court has recognized the continued applicability of the

penalty provision of the statute. E.g., Kinbrough v. United

States, 552 U. S. 85 (2007). Petitioner’s argunent that there is no
penalty provision to 88 841 or 846 is incorrect, and | ssue Ei ght of
the original petition is without nerit.

(4) Governnent Fraud and M sconduct:

In Issue Nine of the original petition, petitioner asserts
that the court is wthout jurisdiction because the governnent
commtted fraud on the court, conspiracy, bad faith, and viol ated

the principle of fair dealing. Specifically, petitioner argues

-13-



that there was such m sconduct because the Departnent of Justice
knew that Public Laws 80-772 and 80-773 were never enacted into
positive |aw and were unconstitutional on their face and void ab
initio, and yet proceeded with the prosecution anyway.

The Court has found that these Public Laws are not unl awful
for any of the reasons petitioner sets forth. Therefore, there was
no m sconduct by the governnment as to any jurisdictional issue.
Accordingly, Issue Nine of the original petitionis w thout nerit.

(5) Subject Matter Jurisdiction:

In Issue Ten of the original petition, petitioner asserts that
the district court never had authority to prosecute petitioner
because it has no territorial jurisdiction or Article I1I
Authority, and because it was transferred into the Justice
Departnent as part of the enmergency powers and in violation of the
Separation of Powers Doctrine. Petitioner asserts that a district
court is an Article | admnistrative court, and was never
aut horized by Congress or the Supreme Court to use the Federa
Rul es of Crimnal Procedure or conduct crimnal proceedings.

As noted earlier, the Constitution of the United States gives
Congress the power to create inferior federal courts and determ ne
their jurisdiction. US Const. art. 111, § 1. Congress has
conferred original jurisdiction of “all offenses against the | ans
of the United States” to the federal district courts. 18 U.S. C

8 3231. A federal district court is therefore not an Article |

-14-



court, but derives its jurisdictional authority fromArticle Ill of

the United States Constitution. United States v. Belt, 206 Fed.

Appx. 289, 289-90 (4th G r. 2006)(“[T]here can be no doubt that
Article 111 permts Congress to assign federal crimna

prosecutions to federal courts” (citing Hugi v. United States, 164

F.3d 378, 380 (7th Cr. 1999))). Addi tionally, Congress has
created district courts in each state, including the State of
Fl ori da. It has further divided the state into three judicial
districts and provided that Lee County, Florida wll be in the
M ddle District of Florida and that court shall be held inter alia
in Fort Mers. 28 U.S.C. § 89. Therefore, Issue Ten of the
original petitionis without nerit.

(6) No Declaration of War:

In Issue Twel ve of the original petition, petitioner asserts
that the district court had no jurisdiction because the “War on
Drugs” violated the requirenent of Article I, 8 8 of the United
States Constitution, that any decision to go to war nust cone from
Congress. Petitioner argues that the President declared a “war on
drugs” on June 17, 1971, nmaking the severe penalties enacted into
Title 21 the “laws of war.” Petitioner’s claimis without nerit.

The United States Suprenme Court has recognized that shortly
after taking office in 1969, President Richard M N xon declared a
nati onal “war on drugs” which resulted in new statutes by Congress

to strengthen |aw enforcenent tools and penalties. Gonzal es v.
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Rai ch, 545 U. S. 1, 10-15 (2005). It is certainly true that the

United States Constitution nakes the Presi dent the “Commander in

Chief” of the Armed Forces, U S. Const. art. I, §8 2, cl. 1, but
vests in Congress the powers to “declare War ... and make Rules
concerni ng Captures on Land and Water,” U.S. ConsT. art. |, 8 8, cl.

11. Handan v. Runsfeld, 548 U S. 557, 591 (2006). The “war on

drugs” netaphor, however, is not a literal war within the neaning
of the Constitution. Even if it were, the penalty provisions of
the federal drug statutes have been enacted by Congress, thus
satisfying the constitutional requirenents. Therefore, |Issue
Twel ve of the original petitionis wthout nerit.

(7) Court’s Failure to Raise Jurisdictional |ssues:

Petitioner al so asserts in an unnunbered i ssue in the original
petition that the Court erred when it failed to raise these
jurisdictional issues on its own. For the reasons stated above,
there are no neritorious jurisdictional issues which should have
been raised. Therefore, this issue is also without nerit.

[T,

Petitioner raises three clains of ineffective assistance of
counsel at the trial court | evel and/or on appeal. Petitioner also
asserts that the ineffectiveness of his attorney resulted in an
involuntary guilty plea. The standards of revieware well settled,
and application of these standards to petitioner’s case

denonstrates no basis to grant his 8§ 2255 noti on.
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A
A person who has pled guilty may chal l enge the constitutional
effectiveness of the assistance he received fromhis attorney in

deciding to plead guilty. United States v. Fairchild, 803 F.2d

1121, 1123 (11th Gr. 1986). The Suprenme Court established a two-
part test for determ ning whether a convicted personis entitledto
habeas relief on the ground that his or her counsel rendered
i neffective assistance: (1) whether counsel’s representation was
defi ci ent, i.e., “fell below an objective standard of
reasonabl eness” “under prevailing professional norns”; and (2)
whet her the deficient performance prejudiced the defendant, i.e.,
there was a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been

di fferent. Strickland v. Wshington, 466 U. S. 668, 688, 694

(1984). A court nust “judge the reasonabl eness of counsel’s

conduct on the facts of the particul ar case, viewed as of the tine

of counsel’s conduct.” Roe v. Flores-Otega, 528 U.S. 470, 477
(2000) (quoting Strickland, 466 U.S. at 690). This judicial
scrutiny is “highly deferential.” 1d. A court nust adhere to a

strong presunption that counsel’s conduct falls within the w de

range of reasonabl e professional assistance. Strickland, 466 U S.

at 689-90. An attorney is not ineffective for failing to raise or

preserve a neritless issue. Ladd v. Jones, 864 F.2d 108, 109-10

(11th Gr. 1989); United States v. Wnfield, 960 F.2d 970, 974

(11th Gr. 1992).
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The sane deficient performance and prejudi ce standards apply

to appellate counsel. Smith v. Robbins, 528 U S. 259, 285-86

(2000); Roe v. Flores-Otega, 528 U.S. at 476-77. I f the Court

finds there has been deficient performance, it nmust exam ne the
merits of the claimomtted on appeal. |If the omtted clai mwould
have had a reasonable probability of success on appeal, then the

deficient performance resulted in prejudice. Joiner v. United

States, 103 F.3d 961, 963 (11th Cr. 1997). Nonneritorious clains
whi ch are not raised on direct appeal do not constitute ineffective

assi stance of counsel. D az v. Sec’y for the Dep’t of Corr., 402

F.3d 1136, 1144-45 (11th Cr. 2005).

The standard of review as to a voluntary guilty plea is also
wel | -established. “A guilty plea is nore than a confession which
admts that the accused did various acts. [ ] It is an adm ssion
that he conmtted the crime charged against him [ | By entering
a plea of guilty, the accused is not sinply stating that he did the
di screte acts described inthe indictnent; heis admtting guilt of

a substantive crine.” United States v. Broce, 488 U.S. 563, 570

(1989) (internal quotations and citations omtted). For this
reason, the United States Constitution requires that a guilty plea
must be voluntary and defendant nust nake the related waivers
knowi ngly, intelligently and with sufficient awareness of the

rel evant circunstances and |ikely consequences. United States V.

Rui z, 536 U S. 622, 629 (2002); H Il v. Lockhart, 474 U S. 52, 56

(1985); Henderson v. Mdrgan, 426 U. S. 637, 645 n.13 (1976).
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To be voluntary and knowi ng, (1) the guilty plea nust be free
fromcoercion; (2) the defendant nmust understand the nature of the
charges; and (3) the defendant mnust know and understand the

consequences of his guilty plea. United States v. Mirriarty, 429

F.3d 1012, 1019 (11th Cr. 2005); United States v. Mosley, 173 F. 3d

1318, 1322 (11th Cr. 1999). Rule 11 explicitly directs the
district judge not to accept a plea w thout determ ning these core
concer ns. Therefore, on review the Court is “warranted in
regardi ng the court’s acceptance of the plea as a positive finding

on each [conponent of the Rule].” United States v. Buckles, 843

F.2d 469, 473 (11th Cir. 1988).
B

(1) Ms-Advice of Maxi mum Sentence/ |l nvoluntary Pl ea:

Petitioner asserts that his attorney was ineffective by ms-
advi sing Petitioner of the maxi mumsentence he faced, and that this
resulted in an involuntary guilty plea. Petitioner states that his
attorney assured him that if he were to “open plea” he would
receive a sentence at the Sentencing Guidelines |level of 30 (after
a two | evel reduction for acceptance of responsibility) w thout any
enhancenents, i.e., a sentence of between 121 to 151 nonths. (Cv.
Doc. #4, pp. 2, 11, 34-35.) In his Arendnent, petitioner asserts
that his attorney told himthat his Sentencing Guidelines range
woul d be 108 to 135 nonths, his sentence would be no nore than ten

years, his Sentencing CGuidelines | evel woul d be 30, and t here woul d
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not be any enhancing factors. (Cv. Doc. #25, pp. 2-3.) Petitioner
further asserts that if his attorney had i nfornmed hi mof his actual
exposure, he would have proceeded to trial or requested a plea
agr eenment. Additionally, petitioner argues that either his
attorney or the Court should have given petitioner an opportunity
towthdrawhis guilty plea. Petitioner asserts that “[n]owhere in
the record did the Court ask the Petitioner if he had been prom sed
anything or if he want to proceed.” (Cv. Doc. #4, p. 35.)

The Court assunes for purposes of this notion that
petitioner’s attorneys made the sentencing predictions attributed
to them by petitioner. The record affirmatively denonstrates
however, that the guilty plea is valid and that there was no
i neffective assistance of counsel with regard to the sentencing
advi ce.

The gquilty plea proceeding was conducted by a nagistrate
judge, who took the guilty pleas of petitioner and his two co-
def endant brothers at the sane tine. (Cr. Doc. #290.) At the
change of plea hearing petitioner was represented by two retained
attorneys. (ld. at 3.) Petitioner was advised that he would be
questioned under oath and asked questions about the offense in
order for the Court to determne if pleas of guilty should be
ent er ed. (Id. at 12.) Petitioner was told that any answers he
gave whi ch were not conpletely truthful could | ater be used agai nst
him in a prosecution for perjury or false statenment (1d.)
Petitioner was al so advi sed that he could confer privately with his
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attorney at any tinme during the proceeding. (Cr. Doc. #290, p
13.) Petitioner was then placed under oath. (l1d.)

Petitioner answered sonme bi ographic questions, and stated he
was not suffering from anything that would interfere with his
ability to think or concentrate, id. at 18. Petitioner stated he
had never been under the care of a psychol ogi st or psychiatrist,
had been addicted to cocai ne and al cohol twenty years before, and
had | ast used either the day before his arrest approximtely six
months prior to the guilty plea, id. at 19. Petitioner stated he
had used nedi cation for high blood within the | ast 48 hours, but it
did not interfere with his ability to think in any way, id. at 19-
20. Petitioner confirmed that he was clear m nded and under st ood
why he was in court, id. at 20. The magistrate judge found
petitioner conpetent to enter a plea of guilty, id.

Petitioner stated that the Superceding Indictnment had been
read to himin Spanish, that he had reviewed it with his attorney,
and had had enough time to discuss the charge with his attorney,
id. at 21-22. Petitioner stated that he was satisfied with the
services of his attorney, id. at 22. Petitioner also stated that
no one had done anyt hi ng which he considered to be wong or unfair
to get himto plead guilty to the charge, and that there had not
been threats or inproper coercion of any kind, id. at 22-23
Petitioner stated that he wanted to plead guilty to Count One

because he was in fact guilty, id. at 23.
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The Court advi sed petitioner and the co-defendants that Count
One charged that fromin or about 1991 up to and including the date
of the Superceding Indictnent (March 17, 2004), in the Mddle
District of Florida and el sewhere, they did knowingly and willfully
conbi ne, conspire, confederate and agree with each ot her and ot hers
to possess with intent to distribute and to distribute five
kil ograns or nore of cocai ne and one thousand kil ograns or nore of
mar i j uana. (Cr. Doc. #290, pp. 23-24.) The Court advised
petitioner that Count One carried a mandatory mninmum term of
i mprisonment of ten years to life, a fine of up to $4 mllion
supervised release of at least five years, and a $100 speci al
assessnment, id. at 24. Petitioner stated that he understood the
penalties, id.

Petitioner confirmed that he had talked with his attorney
about how t he Sent enci ng Gui delines m ght apply in his case, 1d. at
24-25. Petitioner also confirmed that his attorney expl ai ned the
vari ous considerations which go into determ ning which Sentencing
Gui del i ne range nay be applied, and stated that he was aware that
the Sentencing CGuidelines required the Court to take into account
factors such as the actual conduct of petitioner, any victinms of
the offense, the role he played, whether or not he engaged in any
obstruction of justice, whether he accepted responsibility for his
acts, and his crimnal history, id. at 25-26. Petitioner further
acknow edged t hat he understood that the Court would not be able to
determ ne the Sentencing Guidelines range for his case until after
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t he presentence report had been conpl eted and he and t he gover nnent

had the opportunity to challenge the facts set forth by the
probation officer, id. at 26. Petitioner further stated that he
understood it may be necessary for the Court to resol ve di sputed
facts, and that how the Court resolved any disputed facts may
affect the applicable Sentencing Guidelines range in his case, id.
at 26-27. Petitioner also said he understood that at that point it

was unlikely his attorney could be specific as to the Sentencing
Guidelines range that would apply to petitioner because the
attorneys do not have all the necessary information and had not

seen a presentence report, id. at 27. Petitioner further stated
t hat he understood he would not be allowed to withdraw his guilty
pl ea on the ground that any prediction his attorney may have nade
as to the Sentencing CGuidelines range or the sentence proved
i naccurate, i1d. at 27-28.

Petitioner stated he understood that because of the statutory
mandat ory m ni numand t he Sent enci ng Gui del i nes, his sentence woul d
be somewhere between ten years and life inprisonnment, id. at 28.
Petitioner further said he wunderstood that after nmaking the
Sent enci ng CGui del i nes determ nation, the judge had the authority in
some circunstances to inmpose a sentence that was nobre severe or
| ess severe than called for by the Sentencing Guidelines, id. at
28-29. Supervised release and the potential denial of federa
benefits were explained, and petitioner said he understood each,
id. at 29-31. Petitioner’'s attorney agreed that the Court had
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expl ai ned any possi bl e penalty applicable to petitioner, id. at 31.

Petitioner was then advised of all his rights, and stated he
understood them (Cr. Doc. #290, pp. 31-33.) Petitioner stated he
understood that if he pled guilty and the Court accepted the plea,
he woul d waive his right to trial as well as the other rights he
had j ust di scussed, including the right not to incrimnate hinself
by answering questions from the Court during the guilty plea
process. (ld. at 33-34.)

The Court read the elenents of the offense, and petitioner
said he understood, id. at 34-35. \Wen asked by the Court what
made him guilty, petitioner responded that he conspired to sel
cocaine and marijuana in Fort Myers from1992 to 2004 wth all the
peopl e naned in the indictnent, that he was actually in Fort Mers
and actually possessed cocaine and narijuana, that the five
kil ograns of cocaine and 1,000 kilogranms of marijuana sounded
accurate, and that he intended to sell it for noney, id. at 44-45.
Petitioner stated that having heard the explanation of the effect
of a guilty plea he still wanted to plead guilty to Count One of
t he Superceding Indictnent, id. at 45-46.

Petitioner’s attorney stated that at sentencing they intended
to contest certain facts that were contained in the governnent’s
Notice of Elements, Penalties and Facts, id. at 46. The Court then
asked petitioner whether there was anything he wanted to ask the
Court or his attorney that bears on his decision to plead guilty
t hat had not al ready been covered, and petitioner said “no.” (ld.)
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Petitioner then entered a plea of guilty, which he said was freely
and voluntarily entered. (ld. at 47.) The Court found that
petitioner’s guilty plea was know ngly, intelligently and
voluntarily made and was not the result of force, threats or
promses. (ld. at 47-48.) Petitioner’s counsel agreed there were
no prom ses made to petitioner, id. at 48.

The record clearly establishes that petitioner’s guilty plea
was voluntary and not the result of ineffective assistance of
counsel. “[T] he representations of the defendant, his |awer, and
the prosecutor at such a hearing, as well as any findings nmade by
the judge accepting the plea, constitute a form dable barrier in
any subsequent col |l ateral proceedings. Solemm decl arations in open
court carry a strong presunption of verity. The subsequent
presentation of conclusory allegations unsupported by specifics is
subject to summary dism ssal, as are contentions that in the face

of the record are wholly incredible.” Blackledge v. Allison, 431

U.S. 63, 73-74 (1977).

It is clear, and supported by the record, that petitioner
talked wwth his attorney prior to the guilty plea about how the
Sentencing Q@iidelines mght apply to him and the various
consi derations which go into determ ning the Sentencing Guideline
range. It is also clear that by the tinme petitioner entered his
plea of guilty, he had been told by the Court, and stated he
understood, that the Court was not be able to determne the
Sentencing Q@iidelines range for his <case until after the
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presentence report had been conpleted, and petitioner and the
government had the opportunity to challenge the facts set forth by
the probation officer; that it nay be necessary for the Court to
resolve disputed facts, and that how the Court resolved any
disputed facts nmay affect the applicable Sentencing QGuidelines
range in his case; that at the tine of the guilty plea it was
unlikely his attorney could be specific as to the Sentencing
Guidelines range that would apply to petitioner because the
attorneys do not have all the necessary information and had not
seen a Presentence Report; that he woul d not be all owed to w t hdraw
his guilty plea on the ground that any prediction his attorney may
have made as to the Sentencing Cuidelines range or the sentence
proved i naccurate; that because of the statutory mandatory m ni mum
and the Sentencing Guidelines, his sentence would be sonewhere
between ten years and life inprisonnent; and that the judge had the
authority in some circunstances to i npose a sentence that was nore
severe or | ess severe than called for by the Sentencing Guidelines.
Petitioner also heard his attorney informthe Court that there were
matters which woul d be disputed at the sentencing hearing. Thus,
the record affirmatively reflects that petitioner was given
accur ate advi ce, that he understood that his attorneys’ cal cul ation
was not and could not be binding, that the Court may conpute the
Sentencing CGuidelines range differently, and if that happened, he

woul d not be allowed to withdraw his guilty plea.
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The sentencing hearing confirmed the continued disagreenent
bet ween t he governnment and petitioner regarding certain sentencing
matters. At the begi nning of the sentencing hearing on January 31,
2005, counsel for petitioner and three co-defendants had an

ext ended di scussion regarding the decision in Booker v. United

States, decided after the guilty plea and approxi mately three weeks
before the sentencing hearing. (Cr. Doc. #344, pp. 14-29, 32-46.)
Petitioner’s counsel took the position that the Court could not
hear testinony that the quantity of cocaine was nore than the 5to
15 kilograns admtted by petitioner in his guilty plea, and
therefore petitioner’s base offense |level was level 32. (ld. at
35-38.) The Court rejected this legal argunent, and indicated it
woul d hear testinony as to the quantity of drugs to be attributed
to petitioner and his co-defendants. (ld. at 44-46.) The Court
grant ed counsel’s request so the attorneys for the three defendants
raising the issue could discuss whether to withdraw the guilty
pleas, id. at 46. After the recess, none of the defendants sought
to wthdraw his guilty plea, and the Court began taking testinony,
id. at 46-47. At the conclusion of the testinony, defense counsel
made their argunments concerning Booker and the evidence which had
been presented at the sentencing hearing. (Cr. Doc. #350, pp. 903-
939.)

The followng day the Court issued its rulings as to the
di sput ed i ssues which were the subject of the evidentiary hearing.

(Cr. Doc. #351, pp. 963-980.) The Court then conducted i ndividual
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proceedings as to petitioner, giving petitioner nore tinme to
consult with counsel, id. at 1001-04. After the recess petitioner
stated he had had sufficient tine to nmeet with his attorney and
di scuss the contents of the Presentence Report, id. at 1035. After
hearing argunent from counsel, the Court granted petitioner a
downwar d departure for a significantly overstated crimnal history
category, pursuant to Sentencing Guidelines § 4A1.3, id. at 1041-
42. After his attorney spoke, petitioner stated there was nothing
he wanted to say, id. at 1045. The Court then inposed a sentence
at the low end of the resulting Sentencing Cuidelines range (328
nmont hs i nprisonnment), id. at 1045-52.

The entirety of the guilty plea colloquy and sentencing
hearing clearly establish that petitioner understood what he was
doi ng, that the guilty plea was nade know ngly and voluntarily, and
that he received the cl ose and effective assi stance of counsel. 1In
light of the clear record, the Court concludes that petitioner’s
claims of an involuntary and unknowing guilty plea and of
i neffective assistance of counsel are without nerit.

(2) Failure to Raise Issues on Appeal

In Issue Two, petitioner asserts that appellate counsel
provi ded ineffective assistance of counsel by failing to address
meritorious <clainms that wuld have resulted in reversal
Specifically, petitioner alleges that appell ate counsel shoul d have
raised the followng issues: (a) Wether petitioner’s attorney

provi ded ineffective assistance of counsel by informng himthat
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his offense | evel would be 32; (b) Wiether petitioner should have
been given the opportunity to withdraw his guilty plea when the
promses of his attorneys were not honored; (c) Wether the
remedi al conponent of Booker violated the ex post facto clause of
the United States Constitution; (d) Wether the district court had
jurisdiction over his case.

The Court has concluded that there was neither ineffective
assi stance of counsel nor an involuntary plea, and the record
reflects that the Court granted a recess in the sentencing hearing
for the attorneys to discuss a wthdrawal of the guilty pleas.
Additionally, the Court has <concluded that it possessed
jurisdiction over the case. Therefore, there was no ineffective
assi stance of appellate counsel in failing to raise these non-
meritorious issues on appeal. As to the no ex post facto issue,
the Eleventh G rcuit has stated:

“We review de novo a defendant's claimthat his sentence

viol ated ex post facto principles.” United States v.
Anedeo, 487 F. 3d 823, 831 (11th Gr.), cert. denied,

us. _, 128 S. . 671, 169 L. Ed. 2d 526 (2007)
(quotations omtted). “[l]n Booker, the Suprene Court

held that its renedial holding, meking the GCuidelines
advi sory, was to be applied to cases pending on direct
review.” 1d. W have held there is no ex post facto
violation in the retroactive application of Booker
because “the lawof this Grcuit then recognized the U. S.
Code as the source of the maximum sentence.” Id.
(quoting United States v. Duncan, 400 F.3d 1297, 1308

(11th Gr. 2005)). Thus, Pentz's argunment is neritless.

United States v. Pentz, 315 Fed. Appx. 101, 102 (11th Cr.), cert.

denied, 129 S. C. 426 (2008). Therefore, as in Pentz, no
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i neffective assistance of appellate counsel occurred when this
i ssue was not rai sed on appeal .

(3) Failure to Investigate |Issues:

In Issue Eleven, petitioner asserts that the 1issues he
articulates in Issues Seven through Eleven could have been
di scovered with diligent investigation, and therefore counsel
provi ded i neffective assistance in failing to properly investigate
the matters. For the reasons set forth above and bel ow, the Court
finds that none of these issues are neritorious, and there was no
i neffective assi stance of counsel in failing to di scover such non-
I Ssues.

V.

Petitioner raises two sentencing issues in both the original
petition and the Anmendnent, and re-raises his Booker argunent in
his Reply. For the reasons set forth below, neither are
meritorious.

(1) Scope of Booker:

In Issue Three, petitioner argues that Cunningham v.

California, 549 U S. 270 (2007) narrowed the scope of Booker, and
that his sentence viol ated Booker. The Court disagrees.

As noted above, on direct appeal, the Eleventh Circuit
rejected petitioner’s claimthat the district court violated his

rights under United States v. Booker, 543 U S. 220 (2005 and

Bl akely v. Washington, 542 U S. 296 (2004) when it enhanced his

sentence based on facts neither admtted by petitioner nor proved
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to a jury beyond a reasonabl e doubt and al so rejected petitioner’s
claim that the sentence was unreasonable under Booker. In
Cunni nghamt he Suprenme Court applied the Apprendi rule to hold that
facts permtting inposition of an “upper ternf sentence under
California' s determ nate sentencing | awfor a particular crinme nust
be submtted to the jury. The Eleventh Circuit has stated that
Cunni ngham “reiterated” the Booker principle that “[a]ny fact
(other than a prior conviction) which is necessary to support a
sent ence exceedi ng t he maxi num aut hori zed by the facts established
by a plea of gqguilty or a jury verdict nmust be admtted by the
def endant or proved to a jury beyond a reasonable doubt.” United

States v. Val Saint, 319 Fed. Appx. 842, 845 (1lith G

2009) (citing Booker, 125 S. Ct. at 756); United States v. Gonzal ez,

296 Fed. Appx. 799, 799-800 (11th G r. 2008), cert. denied, 129 S.

Ct. 750 (2008). The federal Sentencing Guidelines do not function
as California’s determnate sentencing statutes, and therefore
Cunni ngham does not |imt the scope of Booker. Therefore, the
Court finds that |Issue Three is without nerit.

In his Supplenment (Cv. Doc. #15), petitioner stated that the
Suprene Court had recently agreed to hear two cases which support
his claim |In fact, certiorari was denied in each case. See Gier

v. United States, 128 S. Ct. 106 (2007); Pike v. United States, 128

S. . 256 (2007). Petitioner also refers to Gll v. United

States, 552 U S. 38 (2007). Gall held that a court of appeals

reviews a sentence for reasonabl eness, which is revi ewed under an
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abuse of discretion standard regardl ess of whether the sentence is
inside or outside the Sentencing Guidelines range. Under this
standard, a sentence will be reversed only if the district court

made a clear error of judgnment. United States v. Pugh, 515 F. 3d

1179, 1189-91 (11th Cr. 2008). Nothing in Gall, or any of the
Suprene Court cases since Booker, aids petitioner in his challenge
to the reasonabl eness of the sentence. Therefore, this issue is
deni ed.

(2) Intervening Suprenme Court Decisions:

In Issue Four, petitioner argues that the sentence was not
reasonabl e under two cl arifying deci sions by the Suprenme Court. At
the tinme of petitioner’s petition, certiorari had been granted in
the two cases but decisions had not been issued. Since then, Rta

v. United States, 551 U. S. 338 (2007) was deci ded, and no deci sion

was issued in Claiborne v. United States, 549 U S. 1016 (2006)

because defendant died pending the decision. Caiborne v. United

States, 551 U. S. 87 (2007).
The governnent argues that a § 2255 proceedi ng cannot be used
torelitigate questions which were rai sed and di sposed of on direct

appeal. United States v. Nyhuis, 211 F.3d 1340, 1343 (11th Cr.

2000). It is true that in nobst cases prior disposition of an issue
on direct appeal precludes further review in a subsequent 8§ 2255

proceeding. MIls v. United States, 36 F.3d 1052, 1056 (1ith Cr

1994), cert. denied, 514 U S 1112 (1995). However, petitioner

asserts an intervening U S. Suprene Court case i npacts the i ssue of

-32-



t he reasonabl eness of the sentence. The Court finds that the issue
may be reviewed in a 8 2255 proceeding in light of the intervening
deci si ons.

In Rita, the Court concluded that appellate courts could
properly presune that a sentence inposed within a properly
cal cul at ed Sent enci ng Gui del i nes range was reasonable. In reaching
this conclusion, the Court stated that appellate courts nust apply
a “reasonabl eness” review to a district court's sentence, which
“merely asks whether the trial court abused its discretion.” 127 S.
Ct. at 2465. The Eleventh Circuit reviewed the sentenci ng cases by

the Supreme Court, including Rita, in United States v. Pugh, 515

F.3d 1179 (11th Cr. 2008). It is clear that nothing in Rita

provided for a nore favorable review of the sentence than the
review given petitioner’s sentence in this case. Indeed, Rita held
that a sentence within a properly cal cul ated Sentenci ng Gui del i nes
range coul d be presuned reasonabl e, a presunption that the El eventh
Circuit did not apply to petitioner. Accordingly, the Court finds
that |Issue Four is without nerit.

Accordingly, it is now

ORDERED

1. Petitioner Ernesto Garcia’s Oiginal Petition for Habeas
Corpus, Request for Dismssal of Indictnent and Conviction and
Request for Decl aratory Judgnent (Cv. Doc. #1), Supplenent to | ssue

Three (Cv. Doc. #15), and Amendnent and Suppl enental Pl eadi ng (Cv.
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Doc. #25) are DENIED as to all clains for the reasons set forth

above.

2. The derk of the Court shall enter judgnent accordingly
and close the civil file. The Cerk is further directed to pl ace
a copy of the civil Judgnent in the crimnal file.

DONE AND ORDERED at Fort Myers, Florida, this 28th day of

August, 2009.

.
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JOHN E. STEELE
United States District Judge

Copi es:
Counsel of record
Ernesto Garci a
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