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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

MCC MANAGEMENT OF NAPLES, | NC.: BGC
[ I MANAGEMENT OF NAPLES, INC.; M LES
C. COLLIER BARRON G COLLIER, 11,
Plaintiffs,
VS. Case No. 2:07-cv-387-Ft M 29SPC
ARNOLD & PORTER LLP; KENT A.
YALOW TZ; THOVAS R DWER; MELVI N C.
GARBOW

Def endant s.

MCC MANAGEMENT OF NAPLES, I NC., BGC
|1 MANAGEMENT OF NAPLES, INC., M LES
C. COLLIER, BARRON G COLLIER, I1,

Plaintiffs,
Case No. 2:07-cv-420-Ft M 29DNF

ARNCLD & PORTER LLP,

Def endant .

CPI Nl ON AND ORDER

This matter cones before the Court on Defendants’ Mtion to
Conpel Deposition Answers and to Re-Depose Plaintiffs Mles C
Collier and Barron G Collier, Il (Doc. #S-14), filed on Cctober
22, 2009. Plaintiffs’ Response (Doc. #S-15) was filed on Novenber
20, 2009.

Def endants assert that the individual plaintiffs inproperly
failed to answer a nunber of questions in their respective

depositions and then made substantive revisions to their testinony
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by way of inproper errata sheets. Def endants seek an order
conpelling plaintiffs to answer the questions, to explain the
substantive changes in the errata sheets, and to answer reasonabl e
foll ow up questions at a renewed deposition.

l.

The Second Anended Conplaint (Doc. #40), the operative
pl eading in this case, asserts various state | aw cl ai ns agai nst the
law firmof Arnold & Porter, LLP (A&P) and three of its attorneys,
Kent A, Yalowitz (Yalowitz), Thomas R Dwyer (Dwyer) and Melvin C
Garbow (Gar bow). Federal jurisdiction is prem sed on conplete
diversity of citizenship. Count | alleges breach of contract
inplied in fact by A&P; Count Il alleges breach of fiduciary duty
by A&P; Count 11l alleges constructive fraud by A&P;, Count 1V
all eges actual fraud by A&; Count V alleges professional
negligence (legal malpractice) against A&P;, Count VI alleges
negl i gent msrepresentation by A&P; Count VII alleges tortious
interference with a business relationship by A&P; Count VI 11
al | eges aiding and abetting breach of fiduciary duty by A&P; Count
| X al | eges aiding and abetting constructive fraud by A&P; Count X
alleges aiding and abetting fraud by A&P;, Count Xl alleges
violation of the Florida Deceptive and Unfair Trade Practices Act
by A&P; Count Xl | alleges breach of contract inplied in fact by
Yalowi tz; Count Xl alleges breach of fiduciary duty by Yalowtz;
Count XIV all eges constructive fraud by Yalow tz; Count XV all eges

active fraud by Yalowi tz; Count XVI all eges Professional Negligence
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by Yalowtz; Count XVII alleges negligent msrepresentation by
Yalowi tz; Count XVIII alleges tortious interference with a business
relationship with Yalowtz; Count Xl X alleges aiding and abetting
breach of fiduciary duty by Yalowitz; Count XX all eges aiding and
abetting constructive fraud by Yalowitz; the second Count XX
al l eges aiding and abetting fraud by Yalow tz; Count XXl I alleges
violation of the Florida Deceptive and Unfair Trade Practices Act
by Yalowitz; Count XXl Il alleges breach of contract inplied in fact
by Dwyer; Count XXIV alleges breach of fiduciary duty by Dwer;
Count XXV al |l eges constructive fraud by Dwer; Count XXVI all eges
actual fraud by Dwyer; Count XXVII all eges professional negligence
by Dwyer; Count XXVIII alleges negligent msrepresentation by
Dwyer; Count XXI X alleges tortious interference with a business
relationship by Dwyer; Count XXXl alleges aiding and abetting
breach of fiduciary duty by Dwyer; the second Count XXXI alleges
aiding and abetting constructive fraud by Dwer; Count XXXIII
al l eges aiding and abetting fraud by Dwyer; Count XXXII1 alleges
violation of the Florida Deceptive and Unfair Trade Practices act
by Dwyer; Count XXXIV al |l eges breach of contract inplied in fact by
Garbow;, Count XX[ X]V alleges breach of fiduciary duty by Garbow,
Count XXXVI alleges constructive fraud by Garbow, Count XXXVII
al | eges actual fraud by Garbow, Count XXXVII| all eges professional
negl i gence by Gar bow; Count XXX X al | eges negl i gent

m srepresentati on by Garbow, Count XL all eges tortious interference



with a business relationship by Garbow, Count XLI alleges aiding
and abetting breach of fiduciary duty by Garbow, Count XLII all eges
aiding and abetting constructive fraud by Garbow, Count XLIII
al | eges ai ding and abetting fraud by Garbow, and Count XLIV all eges
violation of the Florida Deceptive and Unfair Trade Practices Act
by Garbow. In addition to the allegations in the Second Anmended
Conmpl aint, the Court made detailed factual findings in an Opinion
and Order (Doc. #276) in connection with a notion to strike.

On August 27 and 28, 2009, plaintiffs Mles C. Collier and
Barron G Collier, Il appeared at their respective depositions. At
t hese depositions, plaintiffs refused to answer several categories
of questions. In sone instances, plaintiffs refused to identify
the basis for their refusal to answer. In other instances, it
appeared that plaintiffs’ were asserting the attorney-client
privilege. Plaintiffs refused to respond to questions regarding
their relationship with defendants, even though that relationship
is at the heart of this suit. Plaintiffs further refused to
disclose information regarding conversations where an attorney
“may” have been present. Finally, plaintiffs asserted that they
had no firsthand know edge of the issues in this case other than
the information they | earned through communi cations with counsel.

.
Because this is acivil actionin which state | aw supplies the

rule of decision as to the substantive clai ns and def enses, issues



of privilege are determ ned in accordance with state law. Fed. R
Evid. 501. The Florida attorney-client privilege is codifiedin 8
90.502(2), Florida Statutes, which states: “A client has a
privilege to refuse to disclose, and to prevent any other person
fromdisclosing, the contents of confidential comrunications when
such ot her person | earned of the comunicati ons because they were
made in the rendition of |egal services to the client.”

The burden of establishing the attorney-client privilege rests

on the party claimng it. S. Bell Tel. & Tel. Co. v. Deason, 632

So. 2d 1377, 1383 (Fla. 1994)(citing Fisher v. United States, 425

U.S. 391 (1976)): Black v. State, 920 So. 2d 668, 671 (Fla. 5th DCA

2006). Wien, however, conmmunications appear on their face to be
privileged, the party seeking disclosure nust prove that they are

not privileged. Shell G| Co. v. Par Four P ship, 638 So. 2d 1050,

1050-51 (Fla. 5th DCA 1994); Haskell Co. v. CGeorgia Pac. Corp., 684

So. 2d 297, 298 (Fla. 5th DCA 1996). If an exception to the
privil ege applies, the party seeking di scl osure bears the burden of

proving facts in support of that exception. Ford Motor Co. .

Hal | - Edwards, 997 So. 2d 1148, 1153 (Fla. 3d DCA 2008); see also

Anerican Tobacco Co. v. State, 697 So. 2d 1249, 1256 (Fla. 4th DCA

1997) (The prima facie evidence standard is applicable with regard
to asserted exceptions.).
A
On a nunber of occasions, plaintiffs failed to specify the

basis for their refusal to answer certain questions. Def ense
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counsel followed up by asking whether the refusal to answer was
based upon the assertion of the attorney-client privilege.
Plaintiffs’ counsel instructed both plaintiffs not to answer these
foll owup questi ons.

There is no legal basis for a witness at a deposition to
refuse to tell counsel the basis upon which the witness is refusing
to answer a question. Each such question was proper, and was an
attenpt to obtain a clear record of the reason for the refusal to
answer an ot herwi se rel evant question. Plaintiffs wll be required
to answer each of those questions. Specifically, referring to
Exhibits A and B of Defendants’ Mdtion (Doc. #S-14), plaintiffs
will be required to answer such questions on the follow ng
deposition pages: Exhibit A pp. 44, 56, 72-75, 99, 100-01, 105-
06, 108-09, 111; Exhibit B: pp. 194, 196-98, 204-05, 225.

B.

In other instances, plaintiffs <clearly identified the
attorney-client privilege as their basis for refusing to answer
certain questions. Def endants’ counsel then re-phrased the
guestion to elimnate any basis of know edge involving plaintiffs’
attorneys. Nonet hel ess, plaintiffs refused to answer such
gquesti ons.

Plaintiffs’ refusal was inproper. The questions thenselves
clearly established that the answers would not call for any
information within the attorney-client privilege. Thus, plaintiffs

shoul d answer the questions to the best of their know edge w t hout
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reference to confidential information obtained fromcounsel. |If,
as counsel argues, the individual plaintiffs have no firsthand
know edge of the facts in this case, then plaintiffs nust so state.
Specifically, plaintiffs will be required to answer such questions
on the follow ng deposition pages: Exhibit A pp. 73-75, 99
Exhibit B: pp. 123, 169, 192-98, 200, 203-09, 224.

C.

Despite suing their alleged forner attorneys based upon
al | eged m sconduct in and during the attorney-client rel ationship,
plaintiffs have asserted the attorney-client privilege as to
questions relating to their discussions with defendants. (Doc. #
S-14, Exhibit A, pp. 54-56.) This assertion was inproper.

Florida Statute Section 90.502(4)(c) provides: “(4) There is
no | awyer-client privilege under this section when: . . . . . (c)
A conmmunication is relevant to an issue of breach of duty by the
| awyer to the client or by the client to the lawer, arising from

the lawer-client relationship.” S& 1lnvs. v. Payless Flea Mt.,

Inc., 10 So. 3d 699, 703 (Fla. 4th DCA 2009). Plaintiffs have
wai ved any attorney-client privilege with defendants as to matters
relevant to this case by suing their former attorneys for |ega

mal practice and other related clainms. Procacci v. Seitlin, 497 So.

2d 969, 969-70 (Fla. 3d DCA 1986). Such a waiver is limted solely
to the subjects of the lawsuit, and only conversations pertinent to
t hese subjects can be reached. Procacci, 497 So. 2d at 969

Ferrari v. Vining, 744 So. 2d 480, 481-82 (Fla. 3d DCA 1999)
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Accordingly, no privilege applies to comunications between
plaintiffs and defendants pertinent to the subject matter of this
suit.

Upon review ng the deposition transcripts submtted to the
Court, it appears that all of the questions posed by defendant's
counsel were relevant to plaintiffs’ clains against defendants.
Thus, plaintiffs nust answer those questions to the extent that
they call for direct or indirect communications between defendants
and plaintiffs, related to defendants’ representation of
plaintiffs. This is so, whether or not those comuni cations were
rel ayed through plaintiffs' representatives. See Part Il.E, infra.

D

Sonme assertions of the attorney-client privilege were based
upon the possibility that an attorney “may” have been present, even
t hough the witness admtted he had no recollection if an attorney
was i ndeed present. Unl ess an attorney was in fact present and
acting in his or her professional capacity as a provider of |egal
services, plaintiffs will be required to answer those questions.!?
Specifically, plaintiffs will be required to answer such questions

on the follow ng deposition pages: Exhibit A pp. 36, 40.

L' If an attorney was indeed present and acting in his/her
pr of essi onal capacity, plaintiffs will be required to identify the
attorney and all other persons present, the date and place of the
comuni cation and the general subject matter of the communication.
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E.

Finally, plaintiffs allege that fromthe tinme they sold their
interest in Local/IBC in Septenber 1997, they designated
representatives to handle all aspects of the FDIC case, and these
representatives comunicated wth defendants for over a decade
regarding plaintiffs’ interest in the FDIC case. Plaintiffs thus
assert that they do not have significant firsthand know edge of the
FDI C case; rather, much of what they know was |earned through
communi cations they assert were privileged. Further, plaintiffs
contend that all three of their representatives have testified
fully in depositions, as have several of their attorneys (Doc. #S-
15, pp. 3-5).

It appears that plaintiffs asserted the attorney-client
privilege whenever any portion of their know edge cane from an
attorney, regardless of whether they possessed non-privileged
knowl edge of the matter. For exanple, it seens highly unlikely
that Barron Collier’s awareness that Local filed a | awsuit agai nst
the United States CGovernnent canme only from privileged sources.
Exhi bit A p.38.

Additionally, both plaintiffs have asserted the attorney-
client privilege with respect to their factual know edge of their
own case. Plaintiff, Barron Collier, asserted the attorney-client
privilege, and refused to answer questions relating to whether he
was aware he had sued certain defendants personally (id. at 44,

109); when he first | earned he had sued A&P (id. at 100); and if he
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knew as of a certain date and tinme whether he was going to sue
defendants (id. at 101). Barron Collier also asserted the
attorney-client privilege when asked if he had an under standi ng as
to whether counsel had been hired to represent himin connection
with the FDIC case (id. at 54-55); and if A& had been hired to
represent himindividually (id. at 56); or if he knew whet her A&P
stated to M. Sherman that it did not represent him (id. at 71,
72). Barron Collier also asserted the privilege as to several
questions asked about allegations nmade in the Second Anended
Conpl ai nt and hi s know edge about such all egations. Barron Collier
refused to answer what contract inplied-in-fact he had with A&P
(id. at 102); the basis of his clainms agai nst any defendant (id. at
105); what he thinks defendant Garbow did wong and what it is he
is suing Garbow for (id. at 107); what fraud he is alleging any
def endant comm tted against plaintiffs (id. at 107-08); why he is
sui ng any defendant; and whether his source of know edge as to why
he is suing was solely through conmmuni cation with counsel (id. at
123- 25) .

Plaintiff Mles Collier asserted the attorney-client privilege
as to his own understanding of certain provisions of a Settlenent
Agreenent and a Resol ution and Mdification Agreenent (Exhibit B:
pp. 122-24, 139); wongful conduct of which he had know edge pri or
toinstituting suit against IBC (id. at 168); the basis for saying
in the Conplaint that A& wongfully conceal ed information (id. at
186); know edge certai n def endants possessed regarding tax benefits

-10-



(id. at 186-87); his know edge and understanding of a deduction
referenced in the conplaint (id. at 189-90); what contract inplied-
in-fact he had with defendants (id. at 192); what fiduciary duty
existed between hinself and defendants (id. at 194); what
constituted the constructive fraud and actual fraud alleged in the
conpl ai nt agai nst defendants (id. at 195-97); what negligence or
negl i gent m srepresentations were conmtted by defendants agai nst
him (id. at 197-98); what business relationship defendants
interfered with (id. at 200, 202); what breach of fiduciary duty
def endants aided and abetted (id. at 203-04, 208); what
constructive fraud defendants aided and abetted (id. at 204);
whet her he believed Local or |IBC breached a fiduciary duty to him
(id. at 205); what constituted constructive fraud agai nst himby a
third party or by Local or IBC (id. at 206, 207-08); whether he
knew if Jenkins & Glchrist had any role in representing anyone in
connection with the FDIC litigation (id. at 209); how A& may have
viol ated FDUTPA (id. at 210); and whether he had been declared
i nconpetent or had a guardi an appointed during the pertinent tine
periods in this case (id. at 251).

The attorney-client privilege cannot be used both as a sword

and a shield. WIIly v. Admin. Review Bd., 423 F.3d 483, 497 (5th

Cr. 2005). Additionally, “It is the rule in Florida that a party
who bases a claimon matters which would be privileged, the proof
of which will necessitate the introduction of privileged matter
into evidence, and then attenpts to raise the privilege so as to
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thwart discovery, may be deened to have waived that privilege....”

GAB Bus. Servs., Inc. v. Syndicate 627, 809 F.2d 755, 762 (1l1lth

Cr. 1987). As stated in First S. Baptist Church of Mandarin,

Fla., Inc. v. First Nat'l Bank of Amarillo, 610 So. 2d 452, 454

(Fla. 1st DCA 1992), “[i]f a party has injected intothe litigation
i ssues going to the very heart of the litigation, such party cannot
avoid discovery into such issues by invoking the attorney-client
privilege.” To the extent that plaintiffs know edge of the basic
facts and circunstances wunderlying their claims canme from
comruni cations with counsel, they put those communi cations at issue
-- and waived any applicable privilege -- by relying on those
communi cations as the factual basis for their suit.

Plaintiffs rely heavily on S. Bell Tel. & Tel. Co. v. Deason,

632 So. 2d 1377 (Fla. 1994). There, conpany enployees nade
confidential statenments to the conpany’s internal counsel; counsel
di scussed those statenents with upper |evel nanagers who had a
“need to know’ the information; and those upper | evel managers nade
di sciplinary decisions based on that information. Id. at 1387

When the managers were questioned about their reasons for naking
t hose di sci plinary decisions, the managers refused to respond based
on the attorney-client privilege. The court held that the managers
were not required to respond because they had no firsthand
knowl edge of the facts sought by the opposing party. 1d. Wile
the court recognized that the underlying facts were di scoverabl e,
the court reasoned that in these circunstances — where the
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deponent’s know edge was based solely on their confidential
communi cations with the conpany’s counsel — it would be difficult
to deci pher the communications fromthe underlying facts. |I|d.

The i nstant case i s di stinguishable fromSouthern Bell. Here,

plaintiffs initiated this suit. They alleged that defendants
breached fiduciary duties owed to them breached contracts wth
them and commtted deceptive and unfair trade practices against
t hem Now, they are refusing to respond to the nobst basic
guestions, such as “Wiy are you suing Arnold & Porter?” (Exhibit A
p. 123) because, according to their counsel, they have no firsthand
knowl edge of the issues in this case. Plaintiffs counsel asserts
in the opposition to this notion that nearly all of plaintiffs

know edge regarding the facts of this case was obtained through
communi cations with counsel. Counsel, however, fails to identify
when these conmmuni cations occurred and who was present.

The attorney-client privilege does not attach to all
communi cations with plaintiffs’ "representatives"” nerely because
those "representatives" were attorneys. “The attorney-client
privilege ‘attaches only to confidential comunications not
intended to be disclosed to third persons who are not furthering

the rendition of legal services.’ Mobley v. State, 409 So. 2d

1031, 1038 (Fla. 1982).” MWatters v. State, No. SC07-51, 2010 W

958069 at *17 (Fla. Mar. 18, 2010). A comunication is not
privileged unless an attorney is acting in his professional

capacity as a provider of |legal services. Skorman v. Hovani an of
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Florida, Inc., 382 So. 2d 1376, 1378 (Fla. 4th DCA 1980) (“[W here

a |lawer is engaged to advise a person as to business matters as
opposed to legal matters, or when he is enployer [sic] to act
sinply as an agent to performsone non-legal activity for a client
the authorities uniformy hold there is no privilege.”). Even
where communications are privileged, the underlying facts are

di scoverable. Carnival Corp. v. Ronero, 710 So. 2d 690, 695 (Fl a.

5th DCA 1998)(citing Upjohn Co. v. United States, 449 U S. 383

(1981)). Wthout a showi ng that the representatives were acting in
a legal capacity, plaintiffs cannot establish that the privilege
attaches.

Accordi ngly, defendants’ request for a continuation of the
depositions is granted. Plaintiffs will be required to answer the
guestions cited above. Plaintiffs may nmake an objecti on based upon
attorney-client privilege, but if they do so, they nust support
that objection with disclosure of information establishing the
privilege, akin to a privilege log. Specifically, plaintiffs nust
identify the individuals who were parties to the communi cation, the
date and pl ace of the communi cation, the general subject matter of
the communi cation, and any additional information sufficient to
allow the Court to assess the applicability of the «clained

privilege. See, e.g., United States v. Constr. Prods. Research

Inc., 73 F.3d 464, 473 (2d Cr. 1996); Magical Cruise Co. .

Dragovi ch, 876 So. 2d 1281, 1282 (Fla. 5th DCA 2004). The Court
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sustains the objections to the questions in the depositions which
have not been referred to above.
V.

The Court finds no error in the errata sheets. However, given
t he substantive nature of the changes, the Court will all ow counsel
to ask follow up questions at the continued deposition.

V.

Def endant s are seeking rei nbursenent of all expenses incurred
in bringing this notion and in re-deposing the Colliers. Federal
Rule of GCvil Procedure 37(a)(5)(A) provides:

If the notion [to conpel] is granted--or if the
di scl osure or requested discovery is provided after the
nmotion was filed--the court nust, after giving an
opportunity to be heard, require the party or deponent
whose conduct necessitated the notion, the party or
attorney advising that conduct, or both to pay the
nmovant's reasonable expenses incurred in making the
notion, including attorney's fees. But the court nust not
order this paynent if:

(i) the novant filed the notion before attenpting in good

faith to obtain the disclosure or discovery without court

action;

(1i) the opposing party's nondisclosure, response, or

obj ection was substantially justified; or

(ti1) other circunstances make an award of expenses
unj ust.

The objections raised by plaintiffs were not substantially
justified. Substantially justified neans that “reasonabl e people

could differ as to the appropriateness of the contested action."

Maddow v. Proctor & Ganble Co., Inc., 107 F. 3d 846, 853 (11th Cr

1997)(citing Pierce v. Underwood, 487 U. S. 552, 565). Because no

exception to Rule 37(a) applies, the Court orders defendants to pay

-15-



plaintiffs’ reasonabl e expenses incurred in making this notion.

Accordingly, it is now

ORDERED:

1. Defendants’ Mtion to Conpel Deposition Answers and to Re-
Depose Plaintiffs Mles C Collier and Barron G Collier, Il (Doc.
#S-14) is GRANTED as set forth in this Opinion and Oder.
Plaintiffs will be required to answer the questions cited above.

2. Defendants shall serve and file a claim for reasonable
expenses, including attorney’s fees within TWENTY-ONE (21) DAYS of
this Opinion and Order.

DONE AND ORDERED at Fort Mers, Florida, this _5th day of

May, 2010.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
Copi es:

Counsel of record
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