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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
CHRI STI NE THOVAS,
Pl aintiff,
VS. Case No. 2:07-cv-730-Ft M 29SPC

BOVBARDI ER  RECREATI ONAL  PRODUCTS,
I NC. ,

Def endant .

CPI Nl ON AND ORDER

~ This matter cones before the Court on defendant’s Mtion for
Partial Summary Judgnent (Doc. #30) filed on August 13, 2009
Plaintiff filed a Menorandum of Law in Qpposition (Doc. #32) on
August 27, 2009, and defendant filed a Reply (Doc. #37) on
Septenber 8, 2009, with | eave of Court.

l.

Summary judgnent s appropriate only when the Court 1is
satisfied that “there is no genuine issue at to any material fact
and that the noving party is entitled to judgnent as a matter of
| aw. ” Feb. R CGv. P. 56(c). An issue is “genuine” if there is
sufficient evidence such that a reasonable jury could return a

verdict for either party. Anderson v. Liberty Lobby, Inc., 477

U S 242, 248 (1986). A fact is “material” if it may affect the
outcone of the suit under governing law. 1d.
In ruling on a notion for summary judgnent, the Court is

required to consider the evidence in the light nost favorable to
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the nonnoving party, in this case, the Plaintiff. Johnson v.

Booker T. Washington Broad. Serv., Inc., 234 F.3d 501, 507 (11th

Cir. 2000); Jaques v. Kendrick, 43 F.3d 628, 630 (11th Cr. 1995).

The Court does not weigh conflicting evidence or make credibility

det er m nati ons. H |l burn v. Miuirata Elecs. NN Am, Inc., 181 F. 3d

1220, 1225 (11th Cr. 1999). “I'f the record presents factual
i ssues, the court nust not decide them it nust deny the notion and

proceed to trial.” Tullius v. Al bright, 240 F. 3d 1317, 1320 (11th

Cir. 2001)(citing Oenons v. Dougherty County, 684 F.2d 1365, 1369

(11th Cr. 1982)).
.

On May 20, 2007, Christine Thomas (plaintiff or Thomas), who
was 18 at the tine, net sonme friends for breakfast and then went to
Vanderbilt Beach to tan and go in the water before work that day.
Wi |l e at the beach, Thomas saw Janes Del Sordo (Janmes) and Samant ha
Smth (Samantha). Janmes and Samant ha had been riding persona
watercraft (PWC), and Thomas and a friend asked if they could go
for a ride. Thomas’s friend had been on a PWC previously, but
Thomas had not and told this to Janmes. Janmes and Samantha took
Thomas and her friend to neet George Smth and his wife, owners of
the PWS, to obtain permssion to ride. They were granted
perm ssion and handed |ife jackets. The PWCs were 2006 Bonbardi er
RXT Personal Watercraft (PW) rmade by defendant Bonbardier

Recreational Products, Inc. (defendant or Bonbardier).



Thomas, wearing a bikini bathing suit and Iife jacket, was the
passenger and rode with her arns around Janmes’s wai st, holding his
life jacket straps. They rode at no nore than 30 to 40 mles an
hour, and with no drastic turns or junping until Thomas | ost her
grip for some unknown reason and fell backwards off the PWC. After
falling into the water, Janes and the other PW turned and cane
back to her, thinking nothing of the fall. Janes noticed blood in
the water and said “I think you re bleeding.” Thomas felt I|ike
there was a lot of water in her stomach and could not nove her
|l egs. Thomas’ friend junped in to help and Sanmantha |ifted her out
of the water and onto her PWC to ride back to shore. Once on
shore, Thomas was laid down on the beach and an anbul ance was
called. Thomas was airlifted to Lee Menorial Hospital where she
was treated and had several surgeries.

Plaintiff did not recall seeing any warning |abels, did not
recall anything that prevented her fromseeing a warni ng | abel, was
not advi sed of a warning | abel, and did not read any warning | abel s
or instructions prior to boarding the PWC. Located directly bel ow
the handl ebars of the PWC, in front of the driver, the warning
| abel reads in part:

WARNI NG
To reduce the risk of SEVERE | NJURY DEATH

VWEAR PROTECTI VE CLOTHI NG  Severe internal injuries can

occur if water is forced into body cavities as a result

of falling into water or being near jet thrust nozzle.

Normal sw maear does not adequately protect against

forceful water entry into | ower body openi ng(s) of nales

-3-



or females. Al riders nust wear a wet suit bottom or
clothing that provides equivalent protection (ss
Qperator’s Guide). Footwear, gl oves, and goggl es/ gl asses
are recomended.

The Warni ng al so has a picture depicting a woman wearing a wet suit
bottomand personal flotation device. The Operator’s Cuide further
provi des:

To Wear

The operator and passenger(s) of [Personal
Watercrafts] nust wear protective clothing,
i ncl udi ng:
- A wet suit bottom or thick
tightly woven, snug fitting cl othing
t hat provi des equi val ent protection.
Thin bi ke shorts for exanple would
not be appropriate. Severe internal
injuries can occur if water is
forced into body cavities as a
result of falling into water or
being near jet thrust nozzl e.
Nor mal swi mmear does not adequately
prot ect agai nst forceful water entry
into the |ower body opening(s) of
mal es or fenal es.

A picture on the next page denonstrates the appropriate protective
cl ot hi ng.
[T,
The First Amended Conplaint (Doc. #10) alleges that when
plaintiff fell into the water “she was violently struck by the jet
bl ast emanating from jet nozzle of the PWC~” (Doc. #10, f110.)

Count | alleges a negligence claimsetting forth eighteen ways in



whi ch defendant failed to act wwthin its duty of care, while Count
Il alleges a strict liability claimsetting forth the sane ei ghteen
ways defendant failed to act within its duty of care.

Def endant seeks summary judgnent on three of the eighteen
enunerated violations in each count. Two violations relate to a
duty to warn. The First Amended Conpl aint alleges at Y 14(g) and
21(y) that defendant:

failed to adequately and properly warn operators and/or

passengers of the PWC about the foreseeabl e dangers of

catastrophic injury, given the existingjet punp assenbly

and jet blast of said PWC
Simlarly, 1Y 14(m and 21(ee) allege that defendant

failed to provide a warning to the passenger concerning

the possibility that if a passenger fell off the PWC

whil e not notifying the driver, the excessive force from

the thrust of the PWC engine could harmthe plaintiff;

The third violation on which summary judgnent is sought alleges in
19 14(h) and 21(z) that defendant:

violated federal regulations, standards, and statutes

pertaining to the obligations of consunmer product

Manuf acturers to recall and nmake nodifications to a

product after the manufacturer knows or shoul d have known

of a defective feature in such product;

(Doc. #10.)
A, Strict Liability Failure to Warn:
The Court has previously set forth the legal principles for

failure to warn under strict liability in Pinchinat v. Gaco

Children’s Prods., Inc., 390 F. Supp. 2d 1141, (MD. Fla. 2005).

These legal principles have not changed. To establish strict

ltability for failure to warn, plaintiff nust prove that defendant
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(a) is a manufacturer or distributor of the product at issue, and
(b) did not adequately warn of a particular risk that was known or
knowabl e in light of the generally recognized and prevailing best
scientific and nedical know edge available at the tine of the

manuf acture and di stribution. Ferayorni v. Hyundai Mtor Co., 711

So. 2d 1167, 1172 (Fla. 4th DCA 1998). “[T]o warn adequately, the
pr oduct | abel must make apparent the potential har nf ul
consequences. The warning should be of such intensity as to cause
a reasonable man to exercise for his own safety caution

comensurate with the potential danger.” Schenman-Gonzal ez v. Saber

Mg. Co., 816 So. 2d 1133, 1139 (Fla. 4th DCA 2002)(citing Arerican
Cyanamid Co. v. Roy, 466 So. 2d 1079, 1082 (Fla. 4th DCA 1984)).

Additionally, “[a] warning should contain sonme wording directed to
the significant dangers arising fromfailure to use the product in
the prescribed manner, such as the risk of serious injury or
death.” 1d. The sufficiency and reasonabl eness of the warnings
are questions of fact best left for the jury unless the warnings

are accurate, clear, and unanbi guous. Scheman-Gonzal ez, 816 So. 2d

at 1139-40. An instruction is not a warning. Brown v. d ade &

G ove Supply, 647 So. 2d 1033, 1036 (Fla. 4th DCA 1994).

It is not disputed that defendant Bonbardier was the
manuf acturer of the PWC at issue. The summary judgnment issue
relates to the warning and its adequacy.

The Court finds that the warning in this case is clear,
specific, and unanbi guous. The Warning |abel warns of “severe
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injury death” and specifies that “[s]evere internal injuries can
occur if water is forced into body cavities as a result of falling
into water or being near jet thrust nozzle. Normal sw mwear does
not adequately protect agai nst forceful water entry into | ower body
opening(s) of males or fermales.” The Warning | abel goes on to
provide instructions on appropriate attire: “All riders nust wear
a wet suit bottomor clothing that provi des equival ent protection.”
The Warning |abel clearly states that the specific injury that
plaintiff suffered could occur if precautions were not taken.
Therefore, with regard to 1 14(g) and 14(n), the Court finds that
there was a warning and it accurately, clearly, and unanbi guously
war ned riders, including a passenger, of the foreseeabl e dangers of
catastrophic injury.

Wil e the adequacy of the Warning is established as to its
content, there is an issue which precludes summary judgnent as to
the two failure to warn paragraphs. Plaintiff argues that no
warning was provided to the passenger or placed in a |ocation
desi gned to reach the passenger, and therefore the warning, even if
adequately worded, is inadequate on this basis. “A warning may be
defective not only by virtue of i nadequate wordi ng, but as a result
of its location and the manner in which the warning is conveyed.”

Brown v. dade & G ove Supply, Inc., 647 So. 2d 1033, 1035 (Fl a.

4th DCA 1994). “[A] warning is adequate if it is conmunicated by
means of positioning, lettering, coloring, and | anguage that w ||
convey to the typical user of average intelligence the information
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necessary to permt the user to avoid the risk and to use the

product safely.” Stanley Indus., Inc. v. WM Barr & Co., Inc.

784 F. Supp. 1570, 1575 (S.D. Fla. 1992) (citation omtted). Since
the PWC was constructed to accommodate two riders, and the Warni ng
was arguably placed where only the driver could readily observe it,
the Court finds that a jury question exists as to the adequacy of
t he Warni ng based upon its placenent.
B. Negligence, Failure to Warn

Def endant al so asserts that the failure to warn clains as to
both strict liability and negligence are precluded by a |lack of
causation in light of plaintiff’s adm ssion that she did not read
t he War ni ng. It is certainly correct that a person who did not
read a warning | abel is precluded fromchall engi ng the adequacy of
the warning or fromclaimng that the all egedly i nadequate warni ng

proxi mately caused her any damage. Lopez v. Southern Coatings,

Inc., 580 So. 2d 864, 865 (Fla. 3d DCA 1991)(“Wiere the person to
whom t he manufacturer owed a duty to warn . . . has not read the
| abel , an inadequate warni ng cannot be the proxi mate cause of the

plaintiff’s injuries.”); Ashby D v. of Consol. Al um num Corp. V.

Dobki n, 458 So. 2d 335, 337 (Fla. 3d DCA 1984)(where plaintiff did
not read the warnings, “any failure to warn could not, as a matter
of law, be the proximate cause of plaintiff’s injuries.”).
However, as defendant notes (Doc. #30, p. 14), when plaintiff
cannot read the |abel due to the fault of the manufacturer her

failure to warn theory can be viable. Stanley, 784 F. Supp. At
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1574. Here, there is a jury issue as to the placenent of the
Warning, which in turn inpacts whether the failure to read the
Warni ng was due to the fault of the manufacturer. Sunmary judgnment
t heref ore cannot be granted on this basis.

C. Failure to Recall/Retrofit:

Def endant seeks summary judgnent on that portion of the clains
whi ch asserts that it “viol ated federal regul ati ons, standards, and
statutes pertaining to the obligations of consumer product
Manuf acturers to recall and make nodifications to a product after
t he manuf acturer knows or shoul d have known of a defective feature
in such product.” Def endant argues that Florida |aw does not
recogni ze such a duty to recall or retrofit a product and that
there is no evidence of a voluntary undertaking or governnent
agency mandate to recall the product. (Doc. #30, pp. 16-18.)

Plaintiff does not dispute defendant’s argument that Florida
| aw does not recogni ze that a manufacturer has a post-sale duty to
recall or retrofit a product, but argues that defendant assuned
such a duty and then failed to performit. (Doc. #32, p. 12.)
Plaintiff bases her assunption of a duty argunent on a provision in
the Operator’s Guide which agrees to provide owners with a free
repl acenent Warning |abel. Plaintiff argues that this assunption
of alifetime duty to provide replacenent Warning | abels created a
duty to revise the | abels and recommend pl acenent of the | abels at
| ocations that would cause the comunication to reach the

passenger .



Plaintiff’s argunents are rejected, and sunmary judgnent w ||
be granted as to these paragraphs. First, plaintiff’s argunent
concerning an assunption of a duty to replace |abels does not
support its allegation in the First Anended Conplaint of a duty to
recall or retrofit the PWC based on an existing | egal requirenent.
Second, the assunption of a duty to provide a replacenent warning
| abel does not assune or create a duty to change that | abel or to
made additional recommendations regarding placenent. Plaintiff
sinply places far nore wei ght on this replacenent provision thanit
wi |l bear.

Accordingly, it is now

ORDERED:

Def endant’ s Motion for Partial Summary Judgnent (Doc. #30) is
DENI ED | N PART AND GRANTED | N PART. Defendant’s Motion is granted
as to the adequacy of the Warning | anguage in § 14(g) and (nm and
21(y) and (ee) of the failure to warn clains in Counts | and |1,
but is denied as to the issue of placenent of the Warning. The
Motion is granted as to the duty to recall and retrofit under 1
14(h) in Count | and § 21(z) in Count Il1. The Cerk shall w thhold
the entry of judgnent until the conclusion of the case.

DONE AND ORDERED at Fort Myers, Florida, this _ 21st day of

5

January, 2009. ,  9

¢

¥ &AL

JOHN E. STEELE
United States District Judge

Copi es: Counsel of record
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