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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
URSULA SEYLER,
Pl aintiff,
VS. Case No. 2:07-cv-772- Ft M 29DNF
WASHI NGTON MUTUAL BANK, FA,

Def endant .

JP  MORGAN CHASE BANK, NATI ONAL
ASSOCI ATI ON,

Third-Party Plaintiff,
VS.

URSULA SEYLER, EDWARD STRAUBHAAR,
CHRI STI NE SEYLER STRAUBHAAR,
individually and as co-trustee of
t he Robert J. Seyl er Revocabl e Trust
Dat ed October 3, 2003 (as anended),
ROBERT A. SEYLER, individually, as
co-trustee of the Robert J. Seyler
Revocabl e Trust Dated October 3,
2003 (as anended), and as personal
representative of the estate of
Robert J. Seyler, LYNNE DAY, KATHY
SEYLER | ACONO, WAYNE SEYLER, DEBORAH
SEYLER SELMAN, DI ANNE SEYLER CAPUTOQ,
CHERYL SEYLER ATCHLEY, STEVEN SEYLER
DIMM TT, RANDALL SEYLER AND DAWN
SEYLER QLI TSKY,

Third-Party Defendants.

CPI Nl ON AND ORDER

This matter conmes before the Court on Plaintiff Ursula
Seyler’s Mdtion for Sunmary Judgnent (Doc. #69) filed on June 28,

2009. Defendant JP Morgan filed its opposition (Doc. #79) on July
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10, 2009. Al so before the Court is Defendant’s Mdtion for Summary
Judgnent (Doc. #71) filed on June 30, 2009. Plaintiff filed her
response (Doc. #78) on July 12, 20009. The parties also filed
affidavits, depositions, and other exhibits in support of their
respective briefs.

l.

Summary judgnent is appropriate only when the Court is
satisfied that “there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
law.” Feb. R Qv. P. 56(c). An issue is “genuine” if there is

sufficient evidence such that a reasonable jury could return a

verdict for either party. Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986). A fact is “material” if it may affect the
outcone of the suit under governing law. |d. The noving party
bears the burden of identifying those portions of the pleadings,
depositions, answers to interrogatories, adm ssions, and/or
affidavits which it believes denonstrate the absence of a genuine

issue of material fact. Celotex Corp. v. Catrett, 477 U S. 317

323 (1986); Hickson Corp. v. N. CrossarmCo., 357 F.3d 1256, 1259-

60 (11th Gr. 2004).

To avoid the entry of summary judgnent, a party faced with a
properly supported summary judgnent notion nust conme forward with
extrinsic evidence, i.e., affidavits, depositions, answers to
interrogatories, and/or admssions, which are sufficient to

establish the existence of the essential elenents to that party’s
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case, and the elenents on which that party will bear the burden of

proof at trial. Celotex Corp., 477 U.S. at 322; Hilburn v. Mirata

Elecs. NN Am, Inc., 181 F.3d 1220, 1225 (11th Cr. 1999). | f

there is a conflict in the evidence, the non-noving party’s
evidence is to be believed and all reasonable inferences must be

drawn in favor of the non-noving party. Shotz v. Gty of

Plantation, Fla., 344 F. 3d 1161, 1164 (11th G r. 2003). The Court

does not, however, weigh conflicting evidence or nmake credibility
det erm nati ons. Hi |l burn, 181 F.3d at 1225. “I'f the record
presents factual issues, the court nust not decide them it nust

deny the notion and proceed to trial.” Tullius v. Al bright, 240

F.3d 1317, 1320 (1ith Cr. 2001)(citing Cdenons v. Dougherty

County, 684 F.2d 1365, 1369 (11th Cr. 1982)). Concl usory
al | egati ons based on subjective beliefs, however, are insufficient

to create a genuine i ssue of material fact. Leigh v. Warner Bros.,

Inc., 212 F.3d 1210, 1217 (11th Cr. 2000).
.

On or about August 24, 1992, Ursula Seyler and Robert J.
Seyl er (now deceased) were married. At the tinme of their marriage,
Robert J. Seyler held legal title to the prem ses |ocated at 1055
Bald Eagle Drive, Marco Island, Florida 34145 (the Marco House).
After Robert J. Seyler and Ursula Seyler were marri ed, a succession
of nortgages were secured by the Marco House that are at issue in
this case. On or about October 27, 2003, Robert J. Seyler and

Ursul a Seyl er borrowed $700, 000 from Washi ngt on Mutual (WaMu) t hat
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was secured by a nortgage on the Marco House. Both Robert J.
Seyl er and Ursul a Seyl er purportedly executed the note and $700, 000
nortgage. The $700, 000 nortgage was used, in part, to pay off a
previ ous nortgage on the Marco House. On or about January 25,
2005, Robert J. Seyl er allegedly executed anot her note and nortgage
secured by the Marco House in the anount of $1,500,000 in favor of
WaMu, now JP Morgan Chase Bank, National Association (JP Mrgan).
The $1,500,000 nortgage was used, in part, to pay off the
out st andi ng bal ance on the $700,000 nortgage as well as other
encunbrances on the Marco House.

Sonetinme in Cctober 2005, Ursul a Seyl er | earned that Robert J.
Seyl er transferred ownership of the Marco House to Christine Seyl er
St raubhaar, one of Robert J. Seyler’s daughters, and her husband,
Edward Straubhaar (the Straubhaars). Thereafter, on or about
Novenber 15, 2005, Ursula Seyler sued Robert J. Seyler and the
Straubhaars for divorce and fraud. (See Doc. #4.) On or about
January 20, 2006, Ursula Seyler’s suit was settled when all parties
signed a Settlenent Agreenent which included a provision that
stated that WUsula Seyler agreed and understood there was a
nort gage of over $1,500,000 that would need to be paid with the
proceeds of the sale of the house. (Doc. #72-9, Ex. 12, { 12.)
The parties dispute several facts, including when Ursula Seyler
| earned her signature on the $1,500,000 nortgage was a forgery as

wel |l as nost of the facts regarding the events that followed the



signing of the Settlenent Agreenent wuntil the filing of the
conpl ai nt.

On or about Novenber 28, 2007, plaintiff Ursula Seyler filed
t he instant conpl aint agai nst WAMu, now JP Morgan, alleging that
t he note and nortgage executed by her husband, Robert J. Seyler, on
January 25, 2005 in the anpbunt of $1,500,000 is void because her
signature on the nortgage is a forgery. (Doc. #1.) Ursula Seyler
requests a decl aratory judgnent cancel ling t he $1, 500, 000 nort gage.
In JP Morgan’ s Anended Answer and Affirmati ve Def enses, (Doc. #56),
it asserts the affirmative defenses of waiver, ratification, or in
the alternative, equitable subrogation

On or about March 5, 2009, JP Mrgan filed an Anmended
Counterclaimand Third Party Conplaint (Doc. #57), against U sula
Seyler, as well as twelve (12) other Third Party Defendants who may
have an ownership interest in the Marco House. JP Morgan sues
Usula Seyler and the Third Party Defendants to foreclose the
nmortgage (Count |), for breach of the prom ssory note (Count I1),
and to reestablish a | ost prom ssory note (Count 111).

[T,

There are cross notions for summary j udgnent before the Court.
In Usula Seyler’s notion for summary judgnent, she mai ntains that
her signature on the nortgage is a forgery, and argues that a
forged nortgage is void and thus should be declared a |egal

nul lity. JP Morgan argues that even if the signature on the



nortgage is a forgery, Usula Seyler failed to address JP Morgan’s
affirmati ve defenses of waiver and ratification.

In JP Morgan’s notion for sunmary judgnent, it argues that it
shoul d be entitled to summary judgnent on the grounds that Ursula
Seyler either waived her right to challenge the validity of her
signature, ratified her signature, or both. Al ternatively, JP
Morgan asserts that it is entitled to summary judgnent equitably
subrogating the nortgage to the extent that proceeds from the
$1, 500, 000 nortgage were used to pay the balance of a prior valid
nortgage as well as real estate taxes on the Marco House. Ursula
Seyl er counters that there is no evidence that she either waived or
ratified the signature on the $1,500,000 nortgage. Furthernore,
while she agrees that equitable subordination is a recognized
principle in Florida, Usula Seyler argues that it should not apply
inthis case because she did not receive any proceeds of either the
$700, 000 nortgage or the $1,500,000 nortgage.

Upon review of the notions and responses, it is clear that
numer ous i ssues of fact preclude summary judgnent in favor of any
of the parties before the Court.

A. Plaintiff’s Motion for Summary Judgnent:

Ursula Seyler asserts that the she did not execute the
$1, 500,000 nortgage on the Marco House. (Doc. #72-5, p. 121;
Doc. #69.) JP Morgan presented no evidence disputing that Ursul a

Seyler’s signature on the $1,500,000 nortgage was a forgery.



However, JP Mrgan asserts the affirmative defenses of waiver
ratification, or in the alternative, equitable subrogation
Al though equitable estoppel principles can apply even to void

instrunments, Zurstrassen v. Stonier, 786 So. 2d 65, 68-69 (Fla.

2001), Ursula Seyler fails to even address JP Mrgan's factua
assertions regarding its affirmati ve defenses. Thus, there exists
genui ne issues of fact regarding whether Ursula Seyler either
wai ved her right to contest the forgery or ratified her forged
signature, or both. Accordingly, Usula Seyler is not entitled to
sumary j udgnent declaring the $1, 500,000 nortgage voi d.

B. Defendant’s Mtion for Summary Judgnent on its affirmative
def ense of Wi ver:

JP Morgan argues that the undi sputed facts prove Ursul a Seyl er
wai ved her right to challenge the validity of her signature on the
$1, 500, 000 nort gage. However, an elenent of wavier is that the

wai vi ng party nust possess all of the material facts. Zurstrassen,

786 So. 2d at 70. There is a question of material fact as to
exactly when Ursul a Seyl er found out about the purportedly forged
not e and nort gage and whet her she shoul d have acted nore diligently
in investigating the nortgage docunents. Consequently, JP Mrgan
is not entitled to summary judgnent on the grounds of waiver.

C. Defendant’s Mtion for Summary Judgnment on its affirmative
defense of Ratification:

JP Morgan argues that the undisputed facts also prove that

Ursula Seyler ratified her signature on the $1,500,000 nortgage.



Ratification requires that the party nmust have “full know edge of
all material facts and circunstances relating to the unauthorized
act or transaction at the tinme of the ratification.” Deut sche

Credit Corp. v. Peninger, 603 So. 2d 57, 58 (Fla. 5th DCA 1992).

Again, since there is a dispute as to when Ursula Seyler found out
that her signature was a forgery, JP Mrgan is not entitled to
summary judgnent on the grounds of ratification.

D. Defendant’s Mtion for Summary Judgnent on its affirmative
def ense of equitable subrogation:

In the alternative, JP Mrgan argues that even if U sula
Seyler’s signature on the $1,500,000 nortgage is a forgery, it
should be entitled to sunmmary judgnent equitably subrogating the
$1,500,000 nortgage to the extent that the proceeds from the
$1, 500, 000 nortgage were used to pay a prior valid nortgage as well
as real estate taxes on the Marco House. Under Florida | aw, where
equity demands it an equitable |ien can be inposed on honesteads.

Pal m Beach Sav. & Loan Ass'n, F.S.A. v. Fishbein, 619 So. 2d 267,

270 (Fla. 1993). Equitable liens can be inposed even when the
nortgage on the property was obtained fraudulently. [1d. However,
“equi tabl e subrogation is not allowed if it works any injustice to

the rights of others.” Suntrust Bank v. Riverside Nat. Bank of

Florida, 792 So. 2d 1222, 1227 (Fla. 4th DCA 2001) (internal
citation omtted). In the instant case, the basic facts of who
executed the $1,500,000 nortgage are still in dispute as well as

the contours of the Third Party Defendants’ rights to the Marco



House. Consequently, the Court denies JP Morgan’s sunmary j udgnent
nmoti on on the grounds of equitable subrogation.

Accordingly, it is now

ORDERED:

1. Plaintiff Ursula Seyler’s Mtion for Sunmmary Judgnent
(Doc. #69) is DEN ED.

2. Defendant JP Morgan’s Motion for Sunmary Judgment (Doc.

#71) i s DEN ED.
DONE AND ORDERED at Fort Myers, Florida, this 4t h day of

December, 2009.

) =
JOHN E. STEELE

United States District Judge

Copi es:
Counsel of record



