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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

KERRI - ANN SANDERSQN, as Personal
Representative of +the Estate of
Andre Sanderson and on behal f of
AKS, mnor, and OSWALD SANDERSQN,
and PAULETTE SANDERSQN, parents of
t he decedent,

Plaintiffs,
VS. Case No. 2:07-cv-828- Ft M 29DNF

SPX COOLI NG TECHNOLOG ES, INC. f/k/a
MARLEY COOLI NG TECHNCOLOG ES, | NC

f/lkla CERAM C COOLI NG TONER
CORPORATI ON, a foreign corporation;

BLACK & VEATCH CORPORATI ON, a
forei gn corporation; CERAM C COOLI NG
TONER CORPORATI ON, a foreign
cor poration; MARLEY COOLI NG
TECHNOLOG ES f/k/a CERAM C COOLI NG
TONER CORPORATI ON, a foreign
corporation; BBCT CORPORATION f/k/a
CERAM C COOLI NG TONER CORPORATI QN, a
foreign corporation; ENDURO, INC , a
forei gn corporation; ENDURO SYSTENMS,

INC. a/k/a ENDURO COWMPCSITES, a
foreign corporation; ENDURO
COMPCSI TES, a foreign corporation;

BDT ENG NEERI NG  CORPORATI ON, a
foreign corporation; BALCKE DURR,

INC., a foreign corporation; BBF,

INC. f/k/ia BALCKE DURR, [INC, a
foreign corporation; BB CONS, |NC.

f/k/a BALCKE DURR, INC., a foreign
corporation; and BABCOCK PONER, | NC.

f/ k/ a BABCOCK BURSI G AG f/ k/ a BALCKE
DURR, INC., a foreign corporation,

Def endant s.

SPX COOLI NG TECHNCLOG ES, | NC. ,

CrossclaimPlaintiff,
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CERAM C COCLI NG TOANER CORPORATI ON,

BALCKE DURR, INC., BBF, INC. f/k/a
BALCKE DURR, INC., BB CONS, |NC,

f/k/la BALCKE DURR, [INC , BABCOCK
PONER, INC., f/k/a BABCOCK BORSI G
AG

Cr osscl ai m Def endant s,

ENDURO SYSTEMS, | NC.,

CrossclaimPlaintiff,
V.

BALCKE DURR, INC, SPX COOLING
TECHNOLOG ES, INC., and BLACK &
VEATCH CORPORATI ON,

Cr osscl ai m Def endant s.

SPX COOLING TECHNOLOG ES, INC., a
foreign corporation, f/k/ia MARLEY
COOLI NG TECHNCOLOGJ ES, | NC. ,

Third-party Plaintiff,
V.

BDCP HOLDI NG CORPORATI QN, a foreign
corporation, BAL CKE DURR
CONSOLI DATED, INC. n/k/a BB CONS,
INC., a foreign corporation, and BD
AIRFIN, INC. n/fk/a AIRFIN, INC, a
di ssol ved foreign corporation,

Third-party Defendant.

CPI Nl ON AND ORDER

This matter comes before the Court on Third Party Defendant
Babcock Borsig AGs Mtion to Stay Proceedings and Conpel

Arbitration as to the Second Anended Third Party Conpl aint of SPX



Cooling Technol ogies, Inc., (SPX Cooling) or in the Aternative,
Motion to Dismss (Doc. #167) filed on May 18, 2009. SPX Cooling
filed a Menorandumin Opposition (Doc. #176) on June 11, 2009, and
Babcock Borsig AG (Babcock Borsig) filed a Reply (Doc. #183) on
July 19, 20009.

l.

The Court previously summari zed the case as follows: “The
First Amended Conplaint alleges that on February 14, 2006, Andre
Sanderson, in furtherance of his enploynent at the Florida Power &
Light facility in Fort Mers, Florida, clinbed a stair tower
utilized for access to an adjoining cooling tower. On the way
down, M. Sanderson and a co-worker stepped fromthe top platform
onto the top set of stairs, and the four brackets connecting the
top set of stairs then gave way and the stairs fell onto the set of
stairs underneath. Both nmen fell to a | anding approxi mately 20-28
feet below, and M. Sanderson died as a result of the fall.”
(Doc. 147, pp. 3-4.) Sanderson’s estate sued thirteen (13)
corporations which it alleges were involved in the design,
manuf acture, construction, assenbly, inspection and/or sale of the
stair tower. As it relates to SPX Cooling, the First Anended
Conpl aint sets forth clainms of negligence (Count 1), breach of
express warranty (Count 11), and products liability (Count 111).

On or about July 24, 2008, SPX Cooling filed a Second Anmended
Third Party Conplaint (Doc. #108) that alleges that BDCP Hol di ng

Cor poration (BDCP), Bal cke Durr Consolidated, Inc. n/k/a BB Cons,
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Inc., BDAr Fin, Inc. nfk/a Alr Fin, Inc., and Babcock Borsig (the
Third Party Defendants) agreed, pursuant to a July 30, 2002
Acqui sition Agreenent, to defend and i ndemify SPX Cooling for any
clainms of personal or bodily injury or product liability relating
to any products and services manufactured, sold, distributed, or
installed by the Third Party Defendants prior to July 30, 2002.
SPX Cooling alleges that in July 2001, the Third Party Defendants
desi gned, manufactured, assenbled and/ or placed into service the
stair tower alleged by plaintiffs to have caused the wongful death
of M. Sanderson. SPX Cooling seeks damages under the Acquisition
Agreenment for breach of duties to indemify (Count 1), to defend
(Count 11), and to guarantee an obligation (Count 111). SPX
Cool i ng al so seeks contribution (Count 1V) if it is held liable to
plaintiffs.

On February 19, 2009, as to the Second Anended Third Party
Conmpl ai nt of SPX Cooling, the Court held that the first three counts
agai nst one of the Third Party def endants, BDCP, cl early arose under
the Acquisition Agreenent and therefore are subject to its
arbitration clause. (See Doc. #147.)! The issues presented in the

first three counts in the Second Anmended Third Party Conpl ai nt were

The El eventh Circuit construes the |anguage “arising out of”
and “arising out of or in connection with” broadly and favoring
arbitration. Becker v. Davis, 491 F.3d 1292, 1304-05 (11th Gr.
2007) (citing G egory v. Electro-Mechanical Corp., 83 F.3d 382, 386
(11th Cr. 1996)(rejecting Second and Ninth Crcuit’s narrow
interpretation)); Telecomltalia, SPA v. Whol esale Tel ecom Corp.
248 F. 3d 1109, 1116 (11th G r. 2001).
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whet her t he Acqui sition Agreenent was breached by refusal to defend,
i ndemmi fy or guarantee an obligation. After anal yzing the rel evant
portions of the Acquisition Agreenent as it related to arbitration,
the Court found that to be subject to mandatory arbitration under
the Acquisition Agreenent, the dispute nust “arise[] out of or
result[] fromi the Acquisition Agreenent or any of the transactions
or docunents contenplated by it. Id. at 10-11. Therefore, the
Court held that the first three counts were subject to arbitration,
and t he Second Anended Third Party Conpl ai nt should be stayed as to
those three counts. (Doc. #147, p. 11.) The Court also held that
the claim for contribution, based upon a Florida statute, was
distinct from any obligation under the Acquisition Agreenent, and
t herefore not subject toarbitration. 1d. at 11-12. However, since
the arbitration proceedi ngs woul d i npact the contributionclaim in
the interests of judicial econony, the fourth count was stayed
pendi ng the conpletion of arbitration proceedings. 1d. at 12.
.

Followi ng that Opinion and Oder, Babcock Borsig filed the
instant Motion to Stay Proceedi ngs and Conpel Arbitration as to the
Second Anmended Third Party Conplaint of SPX Cooling, or in the
Alternative, Mdtion to Dismss. As it relates to Babcock Borsig,
t he Second Anended Third Party Conpl aint sets forth clains of breach
of the duty to guarantee an obligation (Count I11) and contribution

(Count 1V).



Babcock Borsi g acknow edges that as a general rule arbitration
is a matter of contract, and thus a non-party to the Acquisition
Agreenent usually has no standing to conpel arbitration. However,
Babcock Borsig argues that there is an equitabl e estoppel exception
to the general rule that applies in this case. SPX Cooling counters
that the general arbitration rule should apply: since Babcock Borsig
is not a party to the Acquisition Agreenent, it cannot enforce the
arbitration clause. SPX Cooling, also argues, citing no authority,
that if Babcock Borsig is seeking the benefits of equitable
estoppel, it nust first neet the elenments for equitable estoppe
under Florida substantive [|aw. Finally, SPX Cooling naintains
despite the Court’s previous Opinion and Order, that even if Babcock
Borsig were a party to the Acquisition Agreenent, the arbitration
cl ause should not apply because the clains are external to the
Acqui sition Agreenent.

The issue of whether a particular dispute is subject to an
arbitration agreenent is a matter of Iawto be deci ded by the Court.

See, e.0., Hem spherx Biopharma, Inc. v. Johannesburg Consol.

| nvest nents, 553 F.3d 1351 (11th G r. 2008); Int’'l Underwiters AG

& Liberty Re-Insurance Corp., S.A v. Triplel: Int’l Invs., Inc.,

533 F.3d 1342, 1344 (11th Gr. 2008). Since the Court has already
ruled that Counts I-111 of the Second Anended Third Party Conpl ai nt
arise under the arbitration clause of the Acquisition Agreenent
(Doc. # 147), the only new issue raised by the instant notion is

whet her the causes of action against Babcock Borsig, who is not a
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signatory to nor defined as a “party” in the Acquisition Agreenent,
shoul d be subject to arbitration.

Ceneral ly, the federal policy favoring arbitration only applies
to disputes where the parties have an agreenent to arbitrate.

Becker v. Davis, 491 F. 3d 1292, 1298 (11th G r. 2007). Nonethel ess,

there are exceptions to the general rule. ld. at 1299 (citing

Sunki st Soft Drinks, Inc. v. Sunkist Gowers, Inc., 10 F.3d 753,

756-57 (11th Cr. 1993), cert. denied, 513 U S. 869 (1994)).

Equi t abl e estoppel is one such exception. Sunkist Soft Drinks, at

757; Blinco v. Geen Tree Servicing LLC 400 F.3d 1308, 1311-1312

(11th Gr. 2005); Ms Dealer Serv. Corp. v. Franklin, 177 F.3d 942,

947 (11th Gr. 1999); MBro Planning & Dev. Co. v. Triangle Elec.

Constr. Co., Inc., 741 F.2d 342 (11th Gr. 1984). “Il]f a party

relies on the terns of a witten agreenent in asserting the party’s
clains, that party is equitably estopped fromthen seeking to avoid
an arbitration clause within the agreenment.” Becker, 491 F.3d at
1300. Thus, when the party’'s clains against a non-party to the
agreenent “makes reference to” or “presunes the existence of” the
witten agreenent, the party’' s clains “arise[ ] out of and rel ate[ ]
directly to the [witten] agreenent,” and arbitration is

appropriate. M Dealer Serv., 177 F.3d at 947(citing Sunkist Soft

Drinks, 10 F. 3d at 757).
Wil e Babcock Borsig is not a “party” to the Acquisition
Agreenent, the Agreenent specifies its obligations and guarantees as

BDCP's wultimte parent corporation. (Doc. #167, p. 2.) The
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relevant portion of the Acquisition Agreenent as it relates to
Babcock Borsig provides:

Babcock Borsig AG for and on behalf of Seller [BDCP],
hereby wunconditionally and irrevocably guarantees to
Pur chaser [ SPX Cool i ng] and its Affiliates the pronpt
paynment (on demand and in lawful noney of the United
States) and performance of any and all obligations of
Seller under this Agreenent (and shall have all of the
defenses of Seller under this Agreenent, if any, other
than defenses arising from insolvency or bankruptcy
proceedi ngs or simlar |laws or defenses pursuant to 8771
of the German Cvil Code (Einrede der Vorausklage) or
simlar defenses under the | aws of other jurisdictions),
subject to the terns and conditions set forth therein (as
t he Agreenent may be anended or waived by the Seller and
Pur chaser from tinme to tinme)(the “Q@uar ant eed
bligations”). This is a continuing guaranty by Babcock
Borsig AG of the Guaranteed bligations and shall remain
in full force and effect agai nst Babcock Borsig AG until
paynent and performance in full of the Guaranteed
ol igations by the Seller. Babcock Borsig AG under stands
and agrees that this guaranty shall be construed as an
irrevocable and continuing guaranty of paynent and
per f or mance. Babcock Borsig AG hereby waives al
suretyshi p defenses with respect to t he enforcenent of the
above guar ant ee.

(Doc. #35-2, p. 82) (enphasis in original). Pursuant to the
Acqui sition Agreenent, Babcock Borsig provided a continuing,
irrevocabl e guarantee of BDCP's obligations to SPX Cooling.

SPX Cooling states in Count |1l of the Second Amended Third
Party Conmplaint that “[t]his Count arises out of the afore
referenced Acquisition Agreenent wherein Third Party Defendant
Babcock Borsig guaranteed [SPX Cooling] pronpt paynent and
performance of any and all obligations that Third-Party Defendant
BDCP has under the Acquisition Agreenent.” (Doc. #108, ¢ 20.)

Al t hough SPX Cooling argues that the indemity guarantee does not



pertain to the Acquisition Agreenent, the cause of action depends
entirely upon Babcock Borsig's contractual duty to be the guarantor
of BDCP's obligations. Additionally, this claimexplicitly refers
to the text of the Acquisition Agreenent. SPX Cooling alleges that
“BDCP and Babcock Borsig have breached their duties under the
Acqui sition Agreenent.” 1d. at § 29. Rather than the cl ai m being
external to the Agreenent, as SPX Cooling argues, SPX Cooling is
relying on, making reference to, and presum ng the exi stence of the
Acquisition Agreenment in order to make a claim against Babcock
Bor si g. Thus, SPX Cooling is equitably estopped from seeking to
avoid the arbitration clause within the Agreenent.

Therefore, the Court holds that Count Il of the Second Amended
Third Party Conplaint, as it relates to Babcock Borsig, is subject
to arbitration. As previously stated (Doc. #147, pp. 11-12), the
claimfor contribution (Count 1V) is distinct from any obligation
under the Acquisition Agreenment, and is not subject to arbitration.

The contribution count is based upon a Florida statute, not the

Acqui sition Agreenent. Therefore, the arbitration stay does not
enconpass the fourth count. Nonet hel ess, the arbitration
proceedings will inpact the contribution claim See FLA. SrtAT.

8768.31(2)(f)(“Wien one tortfeasor is entitled to indemity from
anot her, the right of the indemity obligee is for indemity and not
contribution, and the indemity obligor is not entitled to
contribution from the obligee for any portion of her or his

indemmity obligation.”) Therefore, in the interests of judicia



econony, the Court will stay the fourth count of the Second Anended
Third Party Conplaint pending conpletion of the arbitration
pr oceedi ngs.

Accordingly, it is now

ORDERED:

Third Party Defendant Babcock Borsig AGs Mtion to Stay
Proceedi ngs and Conpel Arbitration as to the Second Anmended Third
Party Conplaint of SPX Cooling Technologies, Inc., or in the
Al ternative, Mtion to Dismss (Doc. #167) is GRANTED IN PART AND
DENIED I N PART. The notion is granted to the extent that Count I
of the Second Anmended Third Party Conplaint is stayed pending
arbitration pursuant to the Acquisition Agreenent; Count IV is
stayed during the pendency of the arbitration proceedings as to
Count I1l1. The notion is otherw se deni ed.

DONE AND ORDERED at Fort Mers, Florida, this 28th day of

5

Sept enber, 2009. ,l =g
JOHN E. STEELE
United States District Judge

¥ &AL

Copi es:
Counsel of record
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