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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

SAMWY JAMES DOUSE,
Pl aintiff,
VS. Case No. 2:08-cv-29- Ft M 29SPC

ROBERT A. BUTTERWORTH Secretary,
Departnent of Children & Famlies
Services, sued in individual and
official capacity; TIMOTHY J. BUDZ
Executive Director, Florida G vil
Commi t nent Cent er, sued in
i ndi vidual and official capacity;
BRYANT RUNGE | nvestigation Oficer,
Florida G vil Commtment Center,
sued in individual and official

capacity; CEORGE EMANO LI DI DS
Assistant Clinical Director, Florida
Cvil Commtnent Center, sued in

i ndi vidual and official capacity;
LI LA DELLER Cinical, Florida Cvil
Commi t nent Cent er, sued in
i ndi vidual and official capacity;
GEORGE QG NTCLI Vi ce Pr esi dent,
Florida Civil Commtment Center,
sued in individual and official
capacity; K. DAVI DSON T.S. T.
Empl oyee, Florida G vil Conm tnment
Cent er, sued in individual and
of ficial capacity,

Def endant s.

OPI NI ON AND ORDER

This matter cones before the Court upon Defendants’ Mdtion to
Dismss Plaintiff’s Second Arended Conplaint filed on behalf of
Def endant s Budz, Runge, Emanoilidis, Deller, Gntoli and Davi dson

(collectively the “CGEO Def endants”) (Doc. #41, the “CGEO Mdtion”) and
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Def endant Butterworth’s Motion to Dism ss Second Amended Conpl ai nt
and Motion to Join in Co-Defendants’ Motion to Dism ss (Doc. #42,
the “Butterworth Motion”), both which were filed on Novenber 10,
2008. On January 7, 2009, Plaintiff filed on a response to the
Def endants’ notions (Doc. #43, Response). Plaintiff attaches to
hi s Response the follow ng: Affidavit of Emmanuel Baker (Doc. #43-
2); Plaintiff’'s Affidavit (Doc. #43-3); and CEO Policy and
Procedure Manual, Behavi or Managenent (Doc. #43-4).
l.

Plaintiff, who is involuntarily civilly confined at the
Florida Cvil Commtnent Center pursuant to Fla. Stat. 8 394.910,
et. seq. (“Jimmy Ryce Act”), is proceeding on his Second Anended
Complaint (Doc. #38) filed pursuant to 42 U.S.C. § 1983 and 8§
1985(2). Plaintiff generally alleges a nyriad of state and federal
cl ai ns. As set forth below, Plaintiff states that he is being
subj ected to:

Sl ander, wunlawful restraint resulting in a loss of

freedom of novenent and per sonal security
(including-freedom to attend religious services,
hi ndrance of access to the courts, inadequate fresh

ai r/ snoke break tinmes, and being confined with persons
whom the facility considered too dangerous to rel ease
onto the conpound), admnistratively sentenced to the
hardshi p of wunequal privileges (conpared to simlarly
situated persons), subjected to inadequate due process
procedures not statutorily inplenmented (but unlawfully
approved by DCF), mal i cious violations of t he
unpronul ated witten policy (which allow these
i nadequate, falsified docunents being placed in his file
(which the state may try to use to prejudice Plaintiff in
any future hearings or trials; thus giving himthe right
to seek Injunctive Relief), thus violating Plaintiff’s
equal protection and due process rights afforded by
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US CA 14th Amendnent, and Article 1 82(Equa
Protection) and Article 1 89 (Due Process) of the Florida
Consti tution.
Second Amended Conplaint at 1. In support of the above
generalized statenment of clains, the Second Anmended Conpl aint
contains the follow ng factual narrative, which is presuned true

for purposes of ruling on these Mtions.

On Oct ober 26, 2007, Defendant Davidson “falsified an incident

report against Plaintiff.” 1d. at 3, 1. The incident involved
i nappropriate conduct of a “sexual nature,” and resulted in
Plaintiff being placed in “secure managenent.” 1d. A copy of the

“Notice of Behavior Managenent” report is attached to Plaintiff’s
original conplaint (Doc. #1-2 at 3). Wile in secure managenent,
Plaintiff was required to be handcuffed whenever he left his cell.
Id. at 6, 909. Plaintiff remained in secure nmanagenent until
Novenber 5, 2007. 1d. at 5, 7. Plaintiff did not have a hearing
in connection with the incident during his tinme in secure
managenent. 1d. at 6, 8. Al'so, during this tinme, his personal
property was “disrespectfully runmaged through” and itens were
di sposed of, or stolen, by unidentified FCCC staff. Id. FCCC
policy “requires that an investigati on be conducted within 72 hours
after a Behavi oral Managenent Report has been witten.” 1d. at 4,
13. Plaintiff avers that Defendant Runge, the facility’s
i nvestigator, did not conmence an investigation until Novenber 16,

2007. 1d. at 7, f10.



On Novenber 27, 2007, Plaintiff had a disciplinary hearing
bef ore Def endants Emanoilidis and Deller, after which he was found
guilty of the conduct set forth in the incident report, and
Plaintiff'’s “Care privilege level”! was |owered. Id. at ¢911.
Because his “Care privilege level” was |owered, Plaintiff had
restricted access to certain “facility privileges-including
conputer lab access . . .” 1d. at 7-8, f12.

Plaintiff submtted a grievance to Def endant Budz ar gui ng t hat
the disciplinary report should be “expunged” because Defendant
Runge did not conduct an investigation into the incident wwthin 72
hours as required by FCCC policy. Id. at 8, ¢f13. A copy of
Plaintiff’s FCCC Resident Gievance, dated OCctober 26, 2007,
concerning the disciplinary commttee’'s findings is attached to
Plaintiff original Conplaint (Doc. #1-2 at 1, Gievance). On
Novenber 30, 2007, Defendant Budz denied Plaintiff’s grievance.
Second Anmended Conpl aint at 8, f13. |In denying the Gievance, Budz
st at ed:

The policy states the investigation will be initiated

within 72 hrs. not conpleted within 72 hrs. Findings

t hat sexual contact occurred are valid.

Gievance at 1.
Plaintiff appeal ed Budz’ denial of his grievance to Defendant

Gntoli, again referencing the FCCC policy that investigations are

‘The Care system “was developed by the FCCC dinical
Department.” The “Privilege Levels 1-5. . . determ nes privil eges
allowed to residents.” Second Anended Conplaint at 5, n. 1.
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to be initiated within 72 hours. Second Anended Conplaint at 8,
114. Defendant G ntoli denied Plaintiff’'s appeal. 1d. A copy of
Plaintiff’s FCCC Resident Gievance Appeal, dated Decenber 25,
2007, is attached to Plaintiff original Conplaint (Doc. #1-2 at 2,
Appeal ).

Plaintiff argues that “Defendants Budz, Gntoli, and
Emanoi | i di s gave express approval of the violations” and “al | oW ed]
Plaintiff to be punished w thout any due process.” Second Anended
Conpl aint at 8, 915. Further, Plaintiff submts that *Defendant
DCF knew or should have known these violations were commtted
against Plaintiff” and are “guilty of inplicit approval to violate
due process and equal protection rights of FCCC residents. . .7
Id. at f16.

.

In deciding a Rule 12(b)(6) notion to dism ss, the Court nust
limt its consideration to well-pleaded factual allegations,
docunents central to or referenced in the conplaint, and matters

judicially noticed. La Gasta v. First Union Sec., Inc., 358 F. 3d

840, 845 (11th Gir. 2004); Gross v. \Wite, No. 08-14411, 2009 W

2074234 (11th Gr. July 17, 2009). The Court nust accept al
factual allegations in a conplaint as true and take themin the

i ght nost favorable to the plaintiff. Christopher v. Harbury, 536

U S. 403, 406 (2002); H Il v. Wite, 321 F.3d 1334, 1335 (11th Cr.

2003). However, the Court need not accept unsupported concl usi ons



of law or of mxed law and fact in a conplaint. Marsh v. Butler

County, Ala., 268 F.3d 1014, 1036 n.16 (11th G r. 2001).

To satisfy the pleading requirenents of Fed. R GCv. P. 8, a
conplaint nust sinply give the defendant fair notice of what the
plaintiff’s clains are and the grounds upon which they rest.

Swerkiewicz v. Sorema N A, 534 US. 506, 512 (2002); Dura

Pharnms., Inc. v. Broudo, 125 S. C. 1627, 1634 (2005). \Wile a

plaintiff is not required to provide a “detailed factua

allegations, . . . a plaintiff’s obligation to provide the
‘grounds’ of his ‘entitlenment torelief’ requires nore than | abels
and conclusions, and a fornulaic recitation of the elenents of a

cause of action will not do.” United Techs. Corp. v. NMazer, 556

F.3d 1260, 1269 (11th G r. 2009)(quoting Bell Atlantic Corp. V.

Twonbly, 550 U.S. 544, 127 S. Ct. 1955, 1964-65 (2007)). Thus,
“[f]lactual allegations nust be enough to raise a right to relief
above the speculative level.” Twonbly, 127 S. C. at 1968-69.
Wth respect to 8 1983 cases that involve individuals entitled
to assert qualified immunity, the El eventh Crcuit inposes

“hei ghtened pleading requirenments.” Swann v. Southern Health

Partners, Inc., 388 F.3d 834, 836-838 (11th Cr. 2004)(citing

Leat herman v. Tarrant County, 507 U.S. 163 (1993)); Laurie v. Ala.

Court of Crim Appeals, 256 F.3d 1266, 1275-76 (11th G r. 2001).

Thi s hei ghtened pl eading standard requires a plaintiff to allege
the facts supporting a 8 1983 claimwi th sonme specificity. See GJR

Invs., Inc. v. County of Escanbia, 132 F.3d 1359, 1367, 1368 (11lth
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Cir. 1998) (stressing “that the hei ghtened pl eadi ng requirenent is
the lawof this Crcuit”). Because Plaintiff is proceeding pro se,
his pleadings are held to a |l ess stringent standard than pl eadi ngs
drafted by an attorney and will be liberally construed. Hughes v.

Lott, 350 F.3d 1157, 1160 (1i1th Cr. 2003)(citing Tannenbaum v.

United States, 148 F. 3d 1262, 1263 (11th Cr. 1998)). Nevert hel ess,

dismssal is warranted if, assumng the truth of the factua
all egations of the plaintiff’s conplaint, there is a dispositive

| egal issue which precludes relief. Neitzke v. WIlians, 490 U. S.

319, 326 (1989); Brown v. Crawford County, Ga., 960 F.2d 1002,

1009-10 (11th G r. 1992).

Title 42 U S.C. Section 1983 inposes liability on one who,
under color of state law, deprives a person “of any rights,
privileges, or imunities secured by the Constitution and | aws.”
42 U.S.C. 8§ 1983. To establish a claimunder 8§ 1983, plaintiff
nmust prove that (1) defendant deprived her of a right secured under
the Constitution or federal |aw, and (2) such deprivation occurred

under color of state law. Arrington v. Cobb County, 139 F. 3d 865,

872 (11th Cr. 1998); U.S. Steel, LLC v. Tieco, Inc., 261 F.3d

1275, 1288 (11th Cr. 2001). In addition, where a plaintiff seeks
to inpose liability on one who is not an active participant in the
al | eged constitutional deprivation, that plaintiff nust all ege and
establish an affirmati ve causal connection between the defendant’s

conduct and the constitutional deprivation. WIlianms v. Bennett,

689 F.2d 1370, 1380-1381 (11th Gir. 1982).
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The Suprene Court has soundly rejected the possibility of
respondeat superior as a basis of liability in 8 1983 actions.

Monell v. Dep’'t of Soc. Serv., 436 U S. 659, 690-692 (1978).

| nstead, supervisory liability can be inposed under 8§ 1983 “either
when the supervisor personally participates in the alleged
constitutional violation or when there is a causal connection
between the actions of the supervising official and the alleged

constitutional deprivation.” Brown v. Crawford, 906 F. 2d 667, 671

(11th Gr. 1990). Absent personal participation by a defendant, a
plaintiff must show an affirmative causal connection between the
defendant’s acts and the alleged constitutional deprivation.

Harris v. Ostrout, 65 F.3d 912, 917 (11th Cr. 1995). The causal

connection can be established “when a history of w despread abuse
puts the responsible supervisor on notice of the need to correct
the alleged deprivation, and he fails to do so [,]” or when a
custom or policy of the supervisor results in deliberate

indifference to constitutional rights. Cottone v. Jenne, 326 F.3d

1352, 1360 (11th Gr. 2003)(quoting Gonzalez v. Reno, 325 F.3d

1228, 1234 (11th Cr. 2003)). “The deprivations that constitute
w despread abuse sufficient to notify the supervising official nust
be obvious, flagrant, ranpant and of continued duration, rather
t han i sol ated occurrences.” Brown, 906 F.2d at 671. Alternatively,
facts supporting an inference that the supervisor directed the
subordinates to act unlawfully or knew that they would do so and

failed to stop themestablishes a causal connection. Cottone, 326
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F.3d at 1360 (quoting Gonzalez, 325 F.3d at 1234)(renmining
citations omtted).
[T,

The gravanen of Plaintiff’'s claimis that because Defendant
Runge did not adhere to an internal FCCC policy that required
investigations to be initiated within 72 hours, he was deni ed due
process because the disciplinary report he was issued for sexual
m sconduct was not dism ssed by FCCC officials. Peri pherally,
Plaintiff also clains that itenms of his personal property were | ost
or stolen. Due to his “Care privilege” being |lowered, Plaintiff
clains he was precluded from“l egal research materials and access
to the courts.” Second Anmended Conplaint at 7-8, 912
Additionally, Plaintiff states that he was denied the “right to
religious services.”

Def endant Butterworth, who is sued in both his individual and
official <capacities, seeks dismssal of the Second Anmended
Conmpl aint on the basis that, inter alia, thereis no allegations to
support a clai munder 42 U . S.C. 8§ 1983 or 8§ 1985 agai nst hinsel f or
the Florida Departnment of Children and Famlies (“DCF"). See
generally Butterworth Motion. |In particular, Defendant Butterworth
points out that the Second Amended Conpl aint contains no factual
al l egations against Defendant Butterworth in his individual
capacity. 1d. at 3. Instead, the Second Anended Conpl ai nt appears

to attribute liability to Defendant Butterworth in his supervisory



capacity as Secretary of DCF, because all allegations in the Second
Amended Conpl aint are directed at DCF

The GEO Defendants seeks dismssal of the Second Anmended
Conpl aint on the basis that Plaintiff’s |limted confinenent in
secure managenent did not inplicate a liberty interest sufficient
to trigger the due process cl ause of the Fourteenth Amendnent. CEO
Motion at 5-6. Further, GEO argues that the failure of officials
to adhere to its internal regulations do not give rise to a
constitutional violation. [1d. at 8.

Adm ttedly, the FCCC is not a prison and Plaintiff is not a

prisoner. Troville v. Venz, 303 F.3d 1256. Nonet hel ess, the Court

takes judicial notice that the State of Florida enacted the Ji my
Ryce Act, by which a person who is determned to be a sexually
violent predator? is required to be housed in a secure facility
“for control, care, and treatnent until such tinme as the person’s
mental abnormality or personality disorder has so changed that it
is safe for the person to be at large.” Fla. Stat. § 394.917(2).
Further, the Act was pronul gated for the dual purpose “of providing

mental health treatnment to sexually violent predators and

A “sexual ly violent predator” is defined by the Act as any
person who:

(a) has been convicted of a sexually violent of fense; and
(b) suffers from a nental abnormality or personality
di sorder that nakes the person nore likely to engage in
acts of sexual violence if not confined in a secure
facility for log-termcontrol, care, and treatnent.

Fla. Stat. § 394.912(10) (2002).
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protecting the public from these individuals.” West er hei de v.

State, 831 So.2d 93, 112 (Fla. 2002); see al so Kansas v. Hendri cks,

521 U. S. 346 (1997) (holding that the Kansas Sexually Violent
Predator Act did not establish crimnal proceedi ngs, and
i nvoluntary confinenent pursuant to the Act was not punitive).?
The state legislature, inits statenent of “findings and intent,”
said that the Act was ained at “a small but extrenmely dangerous
nunmber of sexually violent predators . . . who do not have a nental
di sease or defect that renders them appropriate for involuntary
treatment under the Baker Act (88 394.451-394.4789, Fla. Stat.).”
Fla. Stat. 8 94.910 (2000). Thus, it is axiomatic that residents
at the FCCC who are considered “totally confined,” nust be subject
to certain internal regulations nmuch |i ke those established by the
Fl ori da Departnent of Corrections. See Fla. Stat. § 394.912(11).

Wile residents at the FCCC are subject to interna
regul ations, the Court recogni zes that they are afforded a higher
standard of care than those who are crimnally conmmtted. The
Suprenme Court has concluded that, as a general rule, civil
detainees are “entitled to nore considerate treatnment and
conditions of confinenment than crimnals whose conditions of

confinenent are designed to punish.” Youngbl ood v. Ronero, 457

U S 307, 322 (1982). Indeed, the involuntarily civilly commtted

*“Florida’ s Ryce Act is simlar to the Kansas Sexual |y Vi ol ent
Predator Act in many respects. See Kan. Stat. Ann. 8§ 59-29a01-a20

(Supp. 2001).” Westerheide, 831 So.2d at 99 n. 6.
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have liberty interests under the due process clause of the
Fourteenth Anmendnent to reasonably safe conditions of confinenent,
freedom from unreasonable bodily restraints, and such mnimally
adequate training as mght be required to ensure safety and freedom
fromrestraint. 1d. The Eleventh Crcuit simlarly has held that
“Youngberg establishes that the due process rights of the
involuntarily civilly conmtted are ‘at | east as extensive’ as the
Ei ght h Amendnent ‘rights of the crimnally institutionalized,” and
therefore, ‘relevant case lawin the Ei ghth Arendnent context al so
serves to set forth the contours of the due process rights of the

civilly commtted.” Lavender v. Kearney, 206 Fed. Appx. 860 *2

(11th G r. 2006) (footnote omtted, quoting Dolihite v. Maughon, 74

F.3d 1027, 1041 (11th Cir. 1996)). Therefore, the case | aw that
has devel oped under the Ei ghth Anendnent sets forth the contours of
the due process rights of the civilly commtted. |[d.

First, irrespective of whether officials adhered to the FCCC s
internal regulation concerning the tinme period to commence an
i nvestigation, or whether the FCCC s i nternal regul ati ons were “not
statutorily inplenmented” as raised by Plaintiff, the Court finds
Plaintiff has not alleged a violation of a right created by the
United States Constitution or the laws of the United States.
“Section 1983 does not create a renedy for every wong conmtted
under the color of state law, but only for those that deprive a

plaintiff of a federal right.” Knight v. Jacobson, 300 F.3d 1272,

1275 (11th Cr. 2002). Any argunent that a violation of state | aw
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gives plaintiff a viable substantive due process claim has been

forecl osed by the United States Suprenme Court. Lovins v. Lee, 53

F.3d 1208, 1211 (11th Cr. 1995)(citing Collins v. Gty of Harker

Hei ghts, Texas, 503 U. S. 115 (1992)). See also MKinney v. Pate,

20 F.3d 1550, 1556 (11th Gr. 1994)(en banc)(substantive rights
created only by state law are not subject to substantive due
process protection because substantive due process rights are
created only by the United States Constitution). Therefore, no 8§
1983 claimis stated by virtue of an alleged failure by any FCCC
official to conply with the tenets of the FCCC s internal
regul ati on governing the tine frame in which an investigationis to
be commenced.

Nor does the fact that Plaintiff was tenporarily restricted
fromunlimted access to the FCCC facility due to his limted

pl acenent in secure managenent confinement necessarily inplicate

Plaintiff’s liberty interests in the instant matter. “Not every
disability inposed during pretrial detention amounts to
‘“puni shnent’ in the constitutional sense.” Bell v. Wlfish, 441

U S. 520, 537 (1979); see also Sandin v. Conner, 515 U. S. 472, 483-

84 (1995); WIKkinson v. Austin, 545 U. S. 209, 223 (2005). Whet her

a particular restriction is considered punitive is determ ned by
whet her the restriction inposed is for the purpose of puni shnent or
whether it is incidental to some other legitimte governnental
purpose. Bell at 538. Restrictions that are inposed in order to

manage a facility or maintain the facility s security are exanpl es

-13-



of perm ssive restrictions. 1d. at 540. Here, based on the face
of the Second Anmended Conplaint and the exhibits attached to the
original conplaint, Plaintiff was placed in secure managenent
confinement while the incident involving Plaintiff and another
resident who were alleged to have engaged in sexual m sconduct
coul d be investigat ed.

Thus, the Court finds Plaintiff’'s tenporary confinenment in
secur e managenent from Cct ober 26, 2007, until Novenber 5, 2007 was
not for punitive purposes or otherwi se the type of atypical and

significant deprivation to trigger Plaintiff’s constitutional due

process rights.* Sandin v. Conner, 515 U S at 481 (Court
concl uded that focus of liberty interest is nature of deprivation);

see also Al-Anmin v. Donald, 165 Fed. Appx. 733, 738 (11th Gr.

2006) (court recognized that “[u]lnder <certain circunstances,
adm nistrative segregation is a necessary limtation of privileges
and rights that incarceration demands”).

Assumi ng arguendo that Plaintiff’'s due process rights were
triggered by his tenporary placenent in secure managenent, it
nonet hel ess is clear fromthe face of the Second Anmended Conpl ai nt

and the exhibits attached to the original conplaint,® that

“The Court takes judicial notice that Plaintiff was taken to
secure managenent on Friday, October 26, 2007, and was rel eased
five business days later, on Monday, Novenber 5, 2007. See

http://ww. ti meanddat e. com

The Court can properly rely upon the docunents attached to
Plaintiff’s original conplaint because the exhibits were submtted

(continued...)
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Plaintiff was afforded adequate constitutional due process.
Plaintiff inmmediately was told the reason he was being placed on
secure managenent status. See Doc. #1-2 at 3, FCCC Notice of
Behavi or Managenent dated October 26, 2007. Plaintiff was al so
asked if he had any witnesses he wished to call at the behavior
managenent conference or if he had any docunentary evidence he
wi shes to submt, to which he replied “no.” 1d. Plaintiff was
af forded a Behavi or Managenent Conference on Novenber 27, 2007, at
which he stated that he was “faking having sex to see what TST
woul d do.” See Doc. #1-2 at 5, FCCC Behavi or Managenent Heari ng
Di sposi tion. The commttee nenbers found “enough evidence to
sustai n charge” and recommended droppi ng Petitioner’s “Care” | evel.
Id. Plaintiff was provided an opportunity to appeal the panel’s
finding, which he did on Novenber 30, 2007. See Doc. #1-2 at 1.
Plaintiff’s appeal was denied by Defendant Budz. |1d. Plaintiff
al so appealed the denial of his grievance by Defendant Budz on
Decenber 25, 2007, which was also denied. Doc. #1-2 at 2. The
Court finds that these procedures were nore than adequate in

providing Plaintiff with adequate due process. Sandin v. Conner,

515 U. S. at 485-86; Youngberg v. Ronmero, 457 U S. 307, 320-21

(1982); Magluta v. Sanples, 375 F.3d 1269, 1282 (11th Cr. 2004).

5(...continued)
by Plaintiff, are central to Plaintiff’'s claim and were referenced
in the Second Anrended Conplaint. Goss v. Wiite, 2009 W. 2074234
at *5.
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Consequently, the Court finds that the Conplaint fails to state a
claimfor a violation of Plaintiff’s due process rights.

O her than Plaintiff stating that his First Amendment access
to court was denied and that he was denied “religious services,”
while in secure nmanagenent, Plaintiff provides no factua
al l egati ons whatsoever in support of either of these First
Amendnent cl ai ns. Such bare assertions and conclusions fail to
articulate a cause of action to survive a notion to dismss.

United Techs. Corp. v. Mazer, 556 F.3d at 1269.

Simlarly, Plaintiff, in a wholly conclusory manner, clains
t hat he was deni ed equal protection and asserts that his clains are
al so brought pursuant to 42 U S.C. § 1985(2). The Second Anended
Conpl ai nt provides no facts to support either an equal protection
or 8 1985 claim

Plaintiff attaches to his Response an affidavit from another
FCCC resi dent who states that three other residents who were caught
mast urbating had their disciplinary reports dism ssed because a
tinmely investigation was not cormmenced. See Affidavit of Emmanuel
Baker, Doc. #43-2 at 1 and Affidavit of James Douse, Doc. #43-3 at
1. Putting aside whether the affidavit is based upon persona
knowl edge, the Court finds that Plaintiff’'s Second Anmended
Conplaint can not be nodified by affidavits or other papers
submtted in response to a dispositive notion, and such docunents
attached to Plaintiff’s Response will not be considered by the

Court. See Wight v. Ernst & Young LLP, 152 F.3d 169, 178 (2d G r.
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1998). Further, even if the Court considered the affidavit, equal
protection “does not require that all persons be treated

identically.” Hendking v. Smith, 781 F.2d 850, 851 (11th Cr.

1986) (citing Stanton v. Stanton, 421 U.S. 7, 14 (1975)). Rather,

Equal Protection requires that “simlarly situated persons be

treated equally.” Gty of Cebrune v. Ceburne Living Cr., Inc.,

473 U.S. 432, 439 (1985)(enphasis added). Thus, Plaintiff nmnust
allege that he was treated differently than any other FCCC
resi dents who were caught engaging in simlar conduct. The Second
Amended Conplaint fails to nmake any such all egati on.

To articulate a cause of action under 8§ 1985(2), a plaintiff
must allege that two or nore people conspired to (1) threaten
intimdate, or forcefully deter any party or wtness from
testifying truthfully or attending court, (2) injure a witness or
party for attendi ng court or testifying, (3) influence the verdict,
or (4) hinder the course of justice in any manner with the intent
or depriving a citizen of the equal protection of the |aw 42
US C 8§ 1985(2). Significantly, a 8 1985 requires a show ng of
“some racial, or perhaps otherw se class-based, invidiously
di scrimnatory aninus behind the conspirators’ action.” United

Br ot her hood of Carpenters & Joiners of Am, Local 610 v. Scott, 463

U S. 825, 835 (1983); Childree v. UAP/ GA AG Chem cal, Inc., 92 F. 3d

1140, 1147 (1996). Plaintiff does not allege any facts that would
support a finding that the Defendants’ actions were the result of
a racial or otherwise class-based discrimnatory aninus.
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Therefore, Plaintiff has failed to sufficiently allege a claim
pursuant to 8 1985. Thus, Defendants are entitled to have the 8§
1985 and equal protection clains dismssed. Any other clains not
di scussed herein are deened |ikew se wi thout nerit.

ACCORDI NGY, it is hereby

ORDERED:

1. Def endants’ Mdtion to Dismss Plaintiff’s Second Arended
Compl aint filed on behalf of Defendants’ Budz, Runge, Emanoilidis,
Deller, Gntoli and Davi dson (Doc. #41) and Defendant Butterworth’s
Motion to Dismss Second Anended Conplaint and Motion to Join in
Co- Def endants’ Motion to Dismss (Doc. #42) are GRANTED, and
Plaintiff’s Second Amended Conplaint is D SMSSED, wthout
prej udi ce.

2. The Cderk of Court is directed to enter judgnent
accordingly, termnate any pending notions, and close this file.

DONE AND ORDERED in Fort Myers, Florida, on this 13th  day

of August, 20009.

) =
JOHN E. STEELE

United States District Judge

SA: hnk
Copies: Al Parties of Record
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