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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

CARVEN Rl VERA, as Per sonal
Representative of +the Estate of
Charlie Torres, deceased, for and on
behal f of the Estate and the
survi vors thereof,

Pl aintiff,
VS. Case No. 2:08-cv-195-Ft M 29SPC

BRIAN M COHEN, individually, and in
his official capacity as Collier
County Sheriff Deput y; KEVI N
RAMBOSK, individually, and in his
official capacity as Collier County
Sheriff; and COLLI ER COUNTY,

Def endant s.

CPI Nl ON AND ORDER

This matter cones before the Court on defendant Brian M
Cohen’s Mdtion to Dismss Anended Conplaint (Count 111) and
Menmor andum of Law (Doc. #72), filed on February 25, 2009, and
def endant Kevin Ranbosk’s Mtion to D smss Amended Conpl aint
(Count VI1) and Menorandum of Law (Doc. #73), filed on March 3
2009. Plaintiff Carnmen R vera, as Personal Representative of the
Estate of Charlie Torres and the Estate's Survivors, filed
responses to the notions (Docs. ## 80, 82).

l.

In deciding a Rule 12(b)(6) notion to dism ss, the Court nust

accept all factual allegations in a conplaint as true and take t hem

inthe light nost favorable to plaintiff. Erickson v. Pardus, 551
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U S 89 (2007); Christopher v. Harbury, 536 U S. 403, 406 (2002).

“To survive dismssal, the conplaint’s allegations nust plausibly
suggest that the [plaintiff] has a right to relief, raising that
possibility above a speculative level; if they do not, the

plaintiff’s conpl aint should be dismssed.” Janes River Ins. Co.

V. Gound Down Eng’'g, Inc., 540 F.3d 1270, 1274 (11th Cr. 2008)

(citing Bell Atl. Corp. v. Twonbly, 550 U.S. 544, 555-56 (2007)).

The former rule -- that “[a] conplaint should be dism ssed only if
it appears beyond doubt that the plaintiffs can prove no set of

facts which would entitle themto relief,” La Gasta v. First Union

Sec., Inc., 358 F.3d 840, 845 (11th Cr. 2004) -- has been retired

by Twonbly. Janes R ver Ins. Co., 540 F.3d at 1274. Thus, the

Court engages in a two-step approach: “Wen there are wel | -pl eaded
factual allegations, a court should assunme their veracity and then
determ ne whether they plausibly give rise to an entitlenent to

relief.” Ashcroft v. Igbal, 129 S C. 1937, 1950 (2009).

Dismssal is warranted under Fep. R Cv. P. 12(b)(6) if, assum ng
the truth of the factual allegations of plaintiff’'s conplaint,
there is a dispositive |l egal issue which precludes relief. Neitzke

v. Wllianms, 490 U. S. 319, 326 (1989); Brown v. Crawford County,

960 F.2d 1002, 1009-10 (11th Cr. 1992).
1.
Plaintiff filed a seven-count First Amended Conpl aint (Doc.

#66) (the Amended Conpl aint) against Brian M Cohen, individually



and in his official capacity! as a Collier County Deputy Sheriff
(Deputy Cohen) and Kevi n Ranmbosk, 2 i ndi vi dual | y® and in his official
capacity as Collier County Sheriff (Sheriff Ranbosk). The Anended
Conpl ai nt al |l eges that on or about March 8, 2006, at approximately
2:50 a.m, Charlie Torres (the decedent) was driving a black Ford
Expl orer which he had borrowed from an acquaintance, Wnda
Santiago. (Doc. #66, 910.) A woman naned Jessica Cartegena was
sitting in the front passenger seat. (ld. at 17.) For reasons
not set forth in the Anended Conplaint, Sheriff's Ofice deputies
(i ncluding Deputy Cohen) began to pursue Torres’ vehicle, and
Deputy Cohen ultimtely becane the primary pursuing officer. (ld.
at 1Y 11, 12.) The pursuit continued for an unspecified period of
time, until Torres reached the west end of Wst Min Street in
| mokal ee, Florida, drove onto an adjoining field, and brought his

vehicle to a stop. (Id. at 914.) Deputy Cohen followed Torres

"While the issue is not currently before the Court, there
seens to be no basis to allow any count to proceed as to def endant
Cohen in his official capacity, since the Sheriff of Collier County
is a naned defendant in his official capacity. St ephens .
Geoghegan, 702 So. 2d 517, 527 (Fla. 2d DCA 1997); De Armas V.
Ross, 680 So. 2d 1130, 1131-32 (Fla. 3d DCA 1996).

2Pursuant to the magistrate judge's Order (Doc. #68) entered
on February 12, 2009 and Fep. R Cv. P. 25(d), defendant Don Hunter
(former Sheriff of Collier County) was substituted in the case with
Kevi n Ranbosk (current Sheriff of Collier County). “A sheriff may
be sued in his official capacity for an act of an enployee of his
predecessor.” Ruff v. Wells, 504 So. 2d 16 (Fla. 2d DCA 1987).

3Again, while the issue is not currently before the Court,
there are no allegations sufficient to allow any count to proceed
as to the current Sheriff in his individual capacity since he was
not personally involved in the events.
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onto the field, exited his patrol vehicle, and under circunstances
not set forth in the Arended Conplaint fired thirteen (13) shots
into Torres’ vehicle, four (4) of which struck Torres. (l1d. at 11
15-16.) Torres died at the scene of the shooting. (ld. at 16.)

According to the Anended Conpl aint, Torres did not constitute
a threat to Deputy Cohen’s physical safety, did not pose a danger
or threat to anyone, and had not commtted any violent acts. (ld.
at 9§71 19-20.) Plaintiff clains that at the tinme of the shooting,
Deputy Cohen was attenpting to arrest Torres for a non-violent
crime, had no information that Torres had any prior history of
viol ent behavior, and was neither advised nor personally saw
whet her Torres was arned. (ld. at Y 18, 20.) Plaintiff asserts
t hat Deputy Cohen subjected Torres to unnecessary, excessive and
unreasonable deadly use of force, to the extent that Torres
ultimately died as a result of the gunshot wounds inflicted by
Deputy Cohen. (l1d. at 121.)

Plaintiff asserts the followng clains in her Anmended
Complaint: Count | alleges a battery claimagainst Deputy Cohen;
Count |1 alleges a 42 U S.C. § 1983 claim for excessive force
agai nst Deputy Cohen; Count 111 alleges a negligence clai magai nst

Deputy Cohen; Count VI* alleges a 42 U S C § 1983 claim of

“Counts IV and V against Collier County were voluntarily
di sm ssed (Doc. #86) on April 22, 2009, pursuant to a Stipul ation
of Voluntary Dism ssal As To Defendant, Collier County, Only (Doc.
#85) .



excessive force against Sheriff Ranbosk; and Count VII alleges a
negl i gence cl ai m Sheriff Ranbosk.
[T,

A. Count 111, Negligence by Deputy Cohen

The Court noted inits prior Opinion and Order (Doc. #64) that
while a tort characterized as “negligent use of excessive force” is
not recogni zed by Florida courts, a separate state | aw negligence
cl ai mbased upon a distinct act of negligence nmay be brought in the
alternative to, or in conjunction with, a claimfor excessive use

of force. See, e.qg., City of Mam v. Sanders, 672 So. 2d 46, 48

(Fla. 3d DCA 1996) (“[A] separate negligence claim based upon a
di stinct act of negligence may be brought . . . in conjunction with
a claim for excessive use of force. . . . [T]he negligence
conponent nust pertain to sonething other than the actual
application of force during the course of the arrest. It cannot
serve as the exclusive basis for liability in an excessive force

claim”) See also Lewis v. Cty of W Pal mBeach, 561 F.3d 1288,

1294 (11th Cr. 2009) (“it is inapposite to allege the negligent
commi ssion of an intentional tort, such as the use of excessive

force.”); Ansley v. Heinrich, 925 F.2d 1339 (11th Cr. 1991);

Mazzilli v. Doud, 485 So. 2d 477 (Fla. 3d DCA 1986); Jennings V.

Cty of Wnter Park, 250 So. 2d 900 (Fla. 4th DCA 1971); Secondo V.

Campbel |, 327 Fed. Appx. 126, 131-32 (11th Gr. 2009) (finding

negligent use of excessive force is “oxynoron,” and that force



required to handcuff an individual and place himinto patrol car
was not sufficiently “separate and distinct fronf force used in
effecting arrest to support a negligence clain. The Court
dismssed the original Conplaint, but allowed plaintiff the
opportunity to file an anended conpl ai nt.

Counts |1l of the Amended Conplaint attenpts to set forth a
negligence claim satisfying the |legal requirenments noted above.
Def endant Cohen asserts that the attenpt has fail ed because Count
1l does not state a negligence claim upon which relief my be
gr ant ed. Plaintiff responds that she states a “claim for
negl i gence based upon a distinct act of negligence . . . based upon
[ def endant Cohen’ s] negligent failure to adequately i nvestigate the
situation at hand before ultimtely using excessive force,” (Doc.
#80, 15) and states respondeat superior liability as to defendant
Ranmbosk because “[a]s the enployer of [defendant Cohen]

[ Sheriff Ranbosk] would accordingly be responsible for the
negli gence of [his] enployee” (Doc. #82, {5).

To state a cause of action for negligence under Florida | aw,
a plaintiff nmust allege that the defendant owed the plaintiff a
duty of care, that the defendant breached that duty, and that the
breach was the legal or proximate cause of actual danages to

plaintiff. Wllace v. Dean, 3 So. 3d 1035, 1046-47 (Fla. 2009);

Wllians v. Davis, 974 So. 2d 1052, 1056 (Fla. 2007). Wi | e

def endants seek dismissal for failure to state a claim of

negligence, their notions tend to conflate the issue of the
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exi stence of a cause of action with the issue of immunity. The
Fl orida Supreme Court has recognized that the analysis of each is
conceptual ly distinct, Wallace, 3 So. 3d at 1044, and if there is
no cause of action (because there is no duty of care) the issue of

imunity need not be reached. Pollock v. Fla. Dep’'t of Hi ghway

Patrol, 882 So. 2d 928, 932-33 (Fla. 2004).

The first difficulty with the negligence claimin Count II1 is
that it is pled in as oxynoronic a fashion as it was in the
original Conplaint. The duty alleged is “a duty to adequately and
properly investigate the situation leading up to his attenpted
arrest and use of excessive and deadly force against an unarned
suspect in general and to Charlie Torres in particular, ”
(Doc. #66, 136.) Plaintiff continues to incorporate |anguage
all eging the use of “excessive and deadly force” into this count,
which detracts from plaintiff's assertion that she is in fact
stating a negligence claim “separate and distinct” from her
excessive force claim It is not at all clear that failing to
properly investigate a situation before using excessive force is
sufficiently separate and distinct, or is sinply a conponent of
every excessive force situation. In any event, plaintiff also
continues to enphasize the intentional nature of Deputy Cohen’s
al l egedly negligent conduct: “The actions of Defendant, Brian M
Cohen, were intentional, taken in bad faith, with a malicious
purpose, and/or in a manner exhibiting a wllful, wanton and
reckl ess disregard of decedent, Charlie Torres’ human rights,
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safety and property.” (Doc. #66, 938.) Thus, while the focus of
the conduct has ostensibly changed, plaintiff still fails to
sufficiently delineate a “separate and distinct” claim of
negl i gence and still inproperly alleges the negligent comm ssion of
an intentional tort, contrary to Lewis, 561 F.3d at 1294 and the
ot her cases cited above.

Additionally, defendant asserts that Count 111 nust fail
because defendant owed no duty of care to M. Torres. The
exi stence of a duty of care is a legal question for the court to
answer before permtting a negligence claimto proceed. Wllace,
3 So. 3d at 1046. As noted, the duty of care alleged here is “a
duty to adequately and properly investigate the situation | eading
up to his attenpted arrest and use of excessive and deadly force
agai nst an unarnmed suspect in general and to Charlie Torres in
particular, . . .” (Doc. #66, 936.)

An alleged duty to suspects in general is insufficient to
support a duty of care to Torres individually, and will not support

plaintiff’s negligence clainms. Trianon Park Condom ni um Assoc. V.

Cty of Hialeah, 468 So. 2d 912, 919 (Fla. 1985) (Category II

conduct); Everton v. WIllard, 468 So. 2d 936, 938-39 (Fla. 1985);

Wal l ace, 3 So. 3d at 1047-48. However, “a special tort duty ...
ari se[s] when | aw enforcenent officers becone directly involved in
ci rcunst ances which place people within a “zone of risk” [1] by
creating or permtting dangers to exist, [2] by taking persons into
police custody, [3] detaining them or [4] otherw se subjecting
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themto danger.” Wallace, 3 So. 3d at 1048. No special duty was
created as to Torres under the facts alleged in the Anended
Conmpl ai nt because Torres failed to stop in response to the

officers, as he was required to do. Bryant v. Beary, 766 So. 2d

1157, 1159-60 (Fla. 5th DCA 2000).

Accordingly, Count 1Il fails to state a claim upon which
relief may be granted. Therefore, defendant’s notion wll be
gr ant ed.

B. Count VII, Negligence by Sheriff Ranbosk

In Count VIl of the Anended Conplaint, plaintiff alleges that
def endant Ranbosk is: (i) vicariously liable for the negligence of
def endant Cohen, as set forth in Count II11; and (ii) liable for
negl i gence because Ranbosk’s failure to “properly train,
di sci pline, nmentor, or supervise its deputies, including [defendant
Cohen], constituted deliberate indifference to the risk created
that citizens of Collier County would be subjected to unnecessary
dangers at the hands of deputies, including [defendant Cohen]”;
specifically, that Ranbosk failed “to encourage independent
investigations into the failure of its officers to properly and
adequately investigate the situation |leading up to the attenpted
arrests of its citizens” and “to discipline deputies for failing to
properly and adequately i nvestigate the situation | eading up to the
attenpted arrests of Collier County citizens. . . .” (Doc. #66, 11
81-95.)



There can be no vicarious liability of the Sheriff as to the
conduct alleged in Count Il because it is being dismssed. Based
on the authority cited above, there is no duty to the genera
public whi ch woul d support a negligence cl ai magai nst the Sheriff.
No special relationship is alleged between the Sheriff and Torres
whi ch woul d create a duty of care as to Torres individually. The
Court finds that plaintiff’s clainms in Count VII agai nst defendant
Ranbosk should be dismssed, both as to vicarious liability
predi cat ed upon defendant Cohen’s alleged acts, and as to failure
totrain, discipline, nentor or supervise his deputies. Therefore,
def endant Ranbosk’s notion to dismss is granted.

Accordingly, it is now

ORDERED:

1. Def endant Brian M Cohen’s Mdtion to D smss Anended
Conpl aint (Count 111) (Doc. #72) is GRANTED, and Count Il1l of the
First Amended Conplaint is dism ssed with prejudice.

2. Def endant Kevin Ranbosk’s Mtion to Dismss Anmrended
Conmpl aint (Count WVII) (Doc. #73) is GRANTED. Count VII of the
First Amended Conplaint is dismssed with prejudice.

3. Plaintiff’'s request to file a third conplaint as to these

two counts i s DEN ED

DONE AND ORDERED at Fort Myers, Florida, this 28th day of

\
’_‘..-;

Sept enber, 2009. Uottt) 7=
JOHN E. STEELE
United States District Judge

¥ &AL
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